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Before POLITZ, Chief Judge, DUHE, Circuit Judge, and MAHON, "
District Judge.

POLI TZ, Chief Judge:

On this appeal we consider the Beechunt findings nade on
remand by the trial court, together with a sentencing i ssue rai sed
by Geral d El wood whi ch was not reached on the prior appeal because
of the remand. The operative facts are detailed in our prior

opinion, 993 F.2d 1146 (5th G r. 1993). For present purposes we

District Judge of the Northern District of Texas, sitting
by desi gnati on.

. United States v. Beechum 582 F.2d 898 (5th Cir. 1978)
(en banc), cert. denied, 440 U S. 920 (1979).




note nerely that Elwood and three other males departed his hotel
roomin LaPlace, Louisiana with over 2000 grans of cocaine. Two
carried the cocaine in a car while El wod and another, both
carrying firearns, followed in an arnor-plated pickup truck. Wen
police stopped the car for a traffic violation, El wod pulled the
truck directly behind the police vehicle. Al four nmales were
arrested and Elwood was ultimately convicted of possession of
cocaine with intent to distribute, conspiracy to possess wth
intent to distribute, and using and carrying a firearmin relation
to the drug trafficking offenses. W now affirm El wood's
convictions but for the reasons assigned vacate his sentences and

remand for resentencing.

|. The 404(b) Evi dence

Prior totrial the governnment noticed its intent to introduce
certain 404(b)2 evidence against Elwood to prove his intent to
participate in the narcotics offenses and to use firearns in

connection therewith.?3 El wod noved in limne, seeking the

2 Rule 404(b) of the Federal Rules of Evidence provides:

Evi dence of other crimes, wongs, or acts is not
adm ssi ble to prove the character of a person in order to

show actioninconformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,

identity, or absence of mstake or accident, provided
t hat upon request by the accused, the prosecution in a
crim nal case shall provide reasonabl e notice in advance
of trial . . . of the general nature of any such evi dence
it intends to introduce at trial.

3 The evidence included several weapons, weapon boxes,
anmmuni tion, a bullet-proof vest, a glass tube and spoon coated with
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exclusion of the evidence and asking the court to nake record
findings regarding the probative value/prejudicial effect of the
proposed evidence as required by United States v. Robinson.* The
district court admtted the evidence, but the Robinson findings
were not made on the record. Tracking United States v. Anderson,?®
we remanded for Beechuni Robi nson fi ndi ngs.®

In accordance with our instructions, the district court
recei ved additional briefing and conducted a hearing on both the

adm ssibility of the evidence and whether any error in its

cocai ne residue, and sone plastic bags, all seized from El wood's
home about a year before this offense (hereinafter the "Rackert
Street evidence").

4 700 F.2d 205 (5th Gr. 1983).
5 933 F.2d 1261 (5th Cir. 1991).
6 W instructed the district court as follows:

If the court holds that the evidence neets [the] first
Beechumstep as to rel evancy, it then nust deci de whet her
the evidence's probative value was substantially
outweighed by its prejudicial effect. If the court
determ nes that the probative value was substantially
out wei ghed, then the court nust decide whether there is
a reasonabl e possibility that the evidence affected the
outcone of the case. In nmaking this determ nation, the
court should consider the effect of the jury instruction
and the governnent's closing argunent. If the court
finds that the evidence inproperly affected the outcone
of the case, the court nust order a new trial. |If the
court finds that the evidence did not inproperly affect
the outcone of the case, "[t]he trial judge shall certify
to us his findings and conclusions. The record shall be
suppl enented by the on-the-record determ nation herein
prescribed, and by any materials submtted by the parties
to the district court. Follow ng such filing, the clerk
wll set a schedule for supplenentary briefing and the
matter will be returned to this panel for disposition.™

993 F.2d at 1153-54 (quoting Anderson, 933 F.2d at 1277; further
citations omtted).



adm ssion inproperly affected the outcone of the trial.’” The court
concl uded that the evidence was adm ssi ble under Rule 404(b) and,
alternatively, given the substantial evidence of Elwood' s qguilt,
any error fromthe adm ssion of the evidence was harni ess.

W apply a highly deferential standard to a trial court's
evidentiary rulings, reversing only for an abuse of discretion.?
Beechum details this circuit's procedure for admtting 404(b)
evi dence: "First, it nust be determned that the extrinsic
evidence is relevant to an issue other than the defendant's
character. Second, the evidence nust possess probative val ue that
is not substantially outweighed by its undue prejudice and nust
neet the other requirements of Rule 403."°

Rel evance

Gven that his counsel readily conceded during opening
statenent that Elwood possessed a firearm the only question was
his intent to participate in the cocaine distribution conspiracy.
The district court found the 404(b) evidence probative of this
fact. "In determning the probative value of extrinsic evidence,
the court should consider the overall simlarity between the
extrinsic and charged of fenses, because 'the probative val ue of the

extrinsic evidence correlates positively with its |likeness to the

" Fromits chanbers file on this case, the district court
provi ded an i nternal bench nenorandum whi ch contained its findings
at a sidebar conference which was not transcri bed.

8 Ander son

° 582 F.2d at 911



of fense charged.' "' The court a quo deened inportant the fact
that the Rackert Street evidence consisted of several weapons and
anmunition in close proximty to evidence indicative of drug
distribution, specifically, a spoon with cocaine residue, a
cel l ul ar phone, plastic baggies, and a scale. In this respect, the
Rackert Street evidence was simlar to the evidence supportive of
the charged offenses SQ a scale, plastic baggies, and a cellular
phone were found either at the arrest scene or in the hotel room
these itens and the drugs were in relative close proximty to the
firearms in Elwod's truck. This evidence tends to negate El wood's
assertion that he knew not hi ng of the drugs and that his possession
of a firearmwas in no way related to the possession of the two
kilos of cocaine in the car he was following closely. W find no
error in the district court's determi nation that this evidence had
sone relevance to the issue of intent.

403 Bal ance - Probative Val ue/ Prejudice

W also give great deference to the district court's
determnation of the second Beechum inquiry SQ whether the
probative val ue of the evidence is outwei ghed by the risk of unfair
prejudice.! In additiontoits probative value, the Rackert Street
evi dence had obvious prejudicial effect. The sheer quantity of
weapons and ammunition found at the Rackert Street residence

suggested a disturbing |evel of potential violence. The indepen-

10 United States v. Mye, 951 F.2d 59, 62 (5th Cr. 1992)
(quoting Beechum 582 F.2d at 915).

11 Moye; Beechum



dent prejudicial effect, however, was di m nished by, anong other
things, Elwood's adm ssions on the stand that he owned severa
weapons, including ".357s, nine mllineters, . . . an AK-47," and
a "riot shotgun." In addition, there was significant evidence
connecting Elwood to the charged offenses. Finally, the district
court properly instructed the jury on three occasions of the
[imtations in the consideration of the Rackert Street evidence.!?
In light of the other evidence and the |imting instructions, we

find no 403 breach in the adm ssion of the 404(b) evidence.

1. Assessnent of Adjustnent for Leadership Role

El wood received a two | evel upward adjustnent of the offense
| evel for his leadership role in the crimnal activity. He tinely
objected to the presentence report, contending that there was no

evidence at trial supporting the adjustnent and that "[w] hile the

12 The court cauti oned:

Ladies, this officer is going to testify and sSQ from
evidence that is going to be presented, so you may hear
evi dence of acts of the defendant, Cerald El wood, which
may be simlar to those charged inthe indictnment inthis
case of which were commtted on another occasion. You
must not consider any of this evidence in deciding if the
def endant, Gerald Elwod, commtted the acts charged in
this indictnent; however, you may consi der this evidence
for other very limted purposes. You may consider
evidence of the simlar act allegedly commtted on
anot her occasion to determ ne whether the defendant
Cerald El wod, had the state of m nd or intent necessary
to commt the crine charged in this indictnent. This is
the limted purpose for which any evidence of other
simlar acts nmay be considered. Further, this evidence
may be considered by you only in relation to the charges
agai nst Gerald Elwood. You may not consider it when
wei ghi ng the evi dence regardi ng charges against WIIliam
Barnes and Ernest Marrero.



governnent will have the opportunity at sentencing to establish
t hat El wood was an organi zer, leader . . . of the alleged crimnal
activity, its nere allegation that he played such a role is not
sufficient to warrant the two |evel adjustnent."” At sentencing,
t he governnent presented no additional evidence in support of the
adjustnent; the record contains only the probation officer's
anendnent to the PSR stating: "In discussing the relative rol es of
the defendants in this case with the governnent and the DEA, it was
determ ned t hat El wood shoul d receive a rol e adj ust nent pursuant to
Section 3Bl.1(c)." Based on the PSR the trial court sentenced
El wood to 121 nonths on counts 1 and 2, and a consecutive 60-nonth
sentence on the gun count. Elwood contends that this adjustnent
was i nproper; the governnent, on the other hand, contends that the
district court's sentenci ng was proper because it was based upon a
reliable source sQ the presentence report.?®

Confronted with an objection to the findings in the PSR, "the
party seeking an adjustnent in the sentence |evel nust establish
the factual predicate justifying the adjustnent” by a preponderance
of relevant and sufficiently reliable evidence. In this case, the
party seeking the adjustnent is the governnent. "[ Al presen-
tence report generally bears sufficient indicia of reliability to
be considered as evidence by the trial judge in nmaking the factual

determinations required by the guidelines."® In this case,

3 United States v. Alfaro, 919 F.2d 962 (5th Cr. 1990).
1“4 A faro, 919 F.2d at 9665.
15 1d. at 966.



however, the PSR l|lent no support for the essential factual
determ nations about Elwood' s alleged |eadership role; the PSR
merely gave a recitation of the conclusions of the DEA and the
prosecut or.

We recently addressed a simlar problemin United States v.
Patterson'® in which the government attenpted to support an offense
| evel increase for the defendant's role as a nmanager or supervisor
of a conspiracy based upon the followng statenent in the PSR
"Information from|[the AUSA] indicates that the defendant and co-
defendant . . . managed and supervi sed ot her persons who worked for
them as they carried out their illegal activities." W vacated
Patterson's sentence finding that "the unsworn assertions of the
Governnent's attorney do not provide, by thenselves, a sufficiently
reliable basis on which to sentence the defendant."? Bal d,
conclusionary statenents do not acquire the patina of reliability
by nere inclusioninthe PSR As in Patterson, we nust vacate and
remand for a factual determ nation whether Elwod in fact had the
requisite l|eadership role in the offense to warrant the

adj ust nent . 18

16962 F.2d 409 (5th Gr. 1992).

17962 F.2d at 415 (citing United States v. Johnson, 823 F.2d
840, 842 (5th Cir. 1987)).

8 W note that in United States v. Wllianms, 117 L. Ed.2d 341
(1992), the Suprene Court instructed that "in determ ni ng whet her
a remand is required under [18 U S. C ] 8§ 3742(f)(1), a court of
appeal s nust deci de whether the district court would have i nposed
the sane sentence had it not relied upon the invalid factor or
factors." ld. at 355. The governnent points to the follow ng
trial evidence to support the adjustnent: Room 102 was Elwood's
room he was the oldest defendant; he displayed intelligence,

8



For the foregoing reasons, we AFFI RMthe convictions of Gerald

El wood but VACATE his sentences and REMAND for resentencing.

articul ateness, and savvy on the wtness stand; Dennison told
police when he was stopped that he had been visiting his Uncle
Gerald; and Elwood admtted that the cash found in the hotel room
was his. Elwood correctly points out that in passing sentence the
judge accepted the PSR and did not suggest that he relied on a
recollection of the trial evidence. After reviewing the entire,
al beit cold, trial record we sinply cannot determ ne whether the
assessnent for a |eadership role would have been inposed by the
district court if it had not erroneously relied upon the statenent
inthe PSR The trial evidence relied upon by the governnent does
not conpel the conclusion that the | eadership rol e adjustnent was
war r ant ed.



