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Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

(April 12, 1993)
Before WLLI AVMS, H GE NBOTHAM and BARKSDALE, Circuit Judges.

BARKSDALE, Circuit Judge:

The pivotal issue before us concerns the district court's
grant of reformation in favor of Illinois Central Gulf Railroad
Conmpany (1 C). Because we conclude that the contractual negligence
defense does not bar reformation where nutual m stake has been

pl eaded and proved, and that the district court did not clearly err



in finding both clear proof of an antecedent agreenent and cl ear
and convincing evidence of nmutual mstake in reducing that
agreenent to witing, we AFFIRMthe grant of reformation. W also
AFFIRM the district court's rejection of clains for damages by R
R Land, Inc. (Land), and Ruhl, Inc.

l.

In 1983, T. Eugene Timm real estate sales representative for
| C, and Richard S. Bl ossnan, president of Ruhl and agent for Land?,
entered negotiations for the sale of ICs Shore Line Branch
property, a 200-foot wide tract to the north of Lake Pontchartrain,
running approximately 31 mles from Slidell to Covington,
Loui siana. The railroad operated on the 50-foot center strip of
the property.

During negotiations, |C discussed its obligations, under
federal and state grants, to continue operation of the railroad
line.? |IC stated that it intended to abandon the line, but could
not attenpt to do so until its commtnent expired in 1986. It

further expl ai ned that abandonnent of the line required Interstate

. Ruhl is wholly owned by Bl ossman; Land, by his children and
i n-1aws.
2 WIlliam C. Douglas, who, at the tine of the sales, held the

position of area manager for real estate, testified that he
explained to Blossman the difficulty of selling the ground
underlying the tracks so long as the railroad remai ned obligated to
continue operation of the line -- "Wiat we were attenpting to do is
sonet hi ng that had not been done before and we wanted to point out
to M. Blossman that this property would have to have an easenent
on it for as long as the railroad operated its trains and as | ong
as there was service there and until such tine as the Interstate
Commer ce Conm ssion would all ow an abandonnent ™.
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Comrer ce Commi ssion approval, pursuant to 49 U S. C 8§ 10905, and
that | C could not guarantee that the 1CC would grant it.?3

In part because of the above limtations, |IC and Bl ossnan
arranged for the acquisition of the tract through four separate
sal es. The follow ng procedures governed. For each sale, IC
prepared a Real Estate Sale Contract (Contract)“ which was then
executed by the purchaser (either Ruhl or Land). The purchaser

retained a yell ow copy of the Contract and nade an offer to I C by

returning the original and remaining copies to I|C Bef ore
accepting the offer, |IC submtted the Contract to nultiple
departnments within |IC for approval. If accepted, the Vice

Presi dent of the Real Estate Departnent, then R A Irvine, executed

the Contract. |IC retained a copy coded in green and an origi ha

Dougl as testified: "I let hi mknowthat we were in the process

| ooki ng at abandonnents and we had been abandoning a |ot of
nes t hroughout the system but since there are shippers on these
nes who have a | ot of concerns about where they're going to get
eir transportation needs net, they sonetines object and the
t
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t
I nt erstate Comrerce Comm ssi on does not al ways grant abandonnent”.

f
i
i
h
n

4 A contract of sale is perfected when the parties reach an
agreenent as to price and object. LSA-C.C. art. 2456. GCenerally,
where the parties to a sale of |and have agreed in witing upon the
price and terns and description of the land sold, it is a sale,
providing either party wiwth the right to specific performance, not

merely an "agreenment” or "promse" to sell. LSA-C. C art. 2462.
But, where, as here, the execution of a later final act of sale is
contenplated by the parties, an agreenent to sell is not a

conpleted sale. Wbb v. Young, 338 So. 2d 767, 769 (La. App. 4th
Cir. 1976); see also Noto v. Blasco, 198 So. 429, 432 (La. App. 1st
Cr. 1940) ("an agreenent for the sale of real estate, which
contenpl ates the passing of the property not imedi ately and by
virtue of the agreenent, but by an act to be executed at a |later
date ... is nerely a promse of sale ....")



for its files. The buyer also retained an original. An Act of
Cash Sale (ACS) followed.?®

The first three sales (first two to Ruhl, third to Land) took
pl ace between July 1984 and January 1985, and conveyed the | and on
each side of the 50-foot center strip of trackage. These sales
fol |l owed t he above descri bed procedure and are not in dispute.® As
di scussed in note 6, supra, with slight exception, the terns and
conditions in each Contract coincide with its correspondi ng ACS.

The fourth sale, transferring the remaining portion (mddle 50

5 Under LSA-C.C. art. 1833, an "authentic act" is "a witing
executed before a notary public or other officer authorized to
perform that function, in the presence of two wtnesses". Al |

sales of immovable property "shall be nmade by authentic act or
under private signature". LSA-C.C. art. 2440. An authentic act of
cash sale establishes transfer of title; Blanchard v. Naquin, 476
So. 2d 520, 523 (La. App. 1st CGr. 1985); it is equivalent to a
deed. See Hollier v. Gltier, 430 So. 2d 376, 377 (La. App. 3d
Cir. 1983) (referring to act of cash sale as a deed).

6 The first sale conveyed two 75-foot wide tracts (each side of
the mddle 50 feet), located in Laconbe, Louisiana, to Ruhl. The
ternms and conditions in the Contract executed by Ruhl on July 13,
1984, and by I C on Cctober 1, 1984, coincide with those in the ACS,
executed on Cctober 26, 1984.

The second sale conveyed two 75-foot wde tracts in
Mandevi |l |l e, Louisiana, to Ruhl. Again, the terns and conditions in
the Contract, executed by Ruhl on COctober 25, 1984, and by IC on
Decenber 14, 1984, coincide with the ACS, executed on Decenber 18,
1984.

The third sale conveyed to Land the remaining 75 feet on each
side of the mddle 50-foot strip over which the railroad |ine
oper at ed. On January 24, 1985, |1C accepted Land's offer of
Novenber 14, 1984, subject to conditions docunented in R der "A"
whi ch i ncl udes several covenants and a reservation of its trackage
and easenent in its favor. Land conditioned acceptance on the
alteration of | anguage concerning its obligation to nmaintain sight
zones; accordingly, the parties nodified sight zone | anguage in the
ACS. See infra. O herw se, the terms and conditions in the
Contract coincide with those in the ACS dated January 30, 1985.
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feet) of the 31 mle long tract to Land, is the subject of ICs
reformation action. At trial, in connectionwth that fourth sale,
the parties introduced four Contracts.

Bl ossnman executed the first two Contracts on April 23, 19857;
| C rejected both. On August 2, 1985, Bl ossom executed a third
Contract, reflecting -- as did the first two -- a purchase price of
$160, 000 and a deposit of $32,000. Preprinted paragraph three
specifically excludes the seller's tracks, appurtenances, buil di ngs
or other inprovenents fromthe sale.® The third Contract (for the
final/fourth sale) incorporates all of the provisions contained in

Rider A, which -- simlar to Rider Afor the Contract for the third

sal e, see note 6, supra -- reserves the trackage and an easenent?®
in ICs favor until the tracks are abandoned or renoved, and
! Each reflects a purchase price of $160,000 and a deposit of

$32, 000, a reservation of trackage, and an easenment in favor of |IC,
providing that IC s rights would cease no | ater than one year from
abandonnent. The only difference between the two contracts is that
one requires ICto pay a real estate conm ssion.

8 The parties used | anguage frompreprinted paragraph three, but
excluded the latter portion of the provision (lined through bel ow).
Preprinted paragraph three provides that

seller's tracks and appurtenances t heret o,
bui I dings or other inprovenents are not included

ant—mray—be—removed—by—setHer—wthir—90—days
et )

(Vﬁathe' peln[ttlng) aft-ef ”ﬂ'tte“ defrand—by buye

'?':9““'@ .d?l'“e'? F' ﬁeed : == “FE S6— ewevei

abandoned—by—setHer—antd—becomre—property—of—the

buyer—n——ptace—

o We recogni ze that "easenent” is not acivilian term but, |ike
the district court, we use it to remain consistent with the
docunent s.



prohibits the buyer frominterfering with IC s easenent.!® Rider
A al so provides notice that, should IC seek an abandonnent order
fromthe appropriate regulatory body, athird party or rail carrier
may have the right to acquire the track and continue railroad
operations.! In addition, Rider A contains an atypical provision

requiring 1C to pay five percent of the purchase price as a real

10 Ri der A provides, in part:

Seller reserves for itself, its successors and
assigns its trackage and an easenent for its right-
of -way as now | ocated on the subject prem ses

wth the right to use, operate over and repl ace or
renmove said railroad tracks and appurtenances

thereto, together with all reasonable right of
access across the premses .... The easenent
reserved herein by Seller shall be for the

exclusive use of the property reserved and Buyer
shall have no right to enter upon or use said
property until the tracks have been abandoned and
renmoved by Seller, its successors or assigns. This
reservation shall continue until the conpletion of
removal of said railroad facilities, but in no case
greater than one year from date of a final and
ef fective abandonnent order

1 Ri der A provides in further part:

[T]here may be conditions or stipulations as a
condition to said abandonnent, including but not
limted to the right of a third party or rail
carrier to acquire the track and interest of Seller
in order to continue railroad operations over said
track pursuant to 49 USC 10905 or for public use
under 49 USC 10906. Buyer acknow edges that any
abandonnent by Seller may contain such conditions
.. Further, buyer acknow edges the fact that
Seller mght be required to sell the railroad |ine
for continued railroad operations pursuant to 49
USC 10910. In view of the foregoing, Seller does
not know when it can deliver possession and does
not represent that it will ever be able to deliver
possession of the land to be conveyed.



estate comm ssion. The final provision of the third Contract is an
omi bus description of the property, included to assure that the
four sal es conveyed all of the Shore Line Branch property w thout
gaps.

In addition, on August 19, 1985, IC requested by letter that
the Contract be anended to extend ICs time for renoval of the
tracks from one year to 18 nonths. Bl ossman signed the letter
and, on Septenber 3, 1985, Irvine executed the third Contract for
| C.

|C contends that this third Contract and anending letter
evidence the nutual intent of the parties. Blossomcounters that
the parties nodified their agreenent, both orally and in witing.
According to Blossman, I C agreed to seek approval to abandon its
operations imediately after its commtnent to the federa
governnment expired in 1986, agreed to | ease the property fromLand
for operating the railroad until abandonnment, and agreed to
transfer the trackage to Land. Blossnman testified that the fourth
Contract for this final/fourth sale, which del eted any reference to
Rider A was executed by his son, as President of Land, on
Septenber 1, 1985, and purportedly executed by Irvine ten days
| ater on Septenber 11.12

Joyce Lucas, a notary public enployed by IC, prepared the ACS
for the fourth sale; and Irvine executed it for | C on Septenber 18,

1985. The ACS conveys to Land "[a]ll that portion of the remaining

12 But, Blossnman also testified that the fourth Contract did not
totally govern the fourth sale ACS -- "we made changes all the way
up to the end".



right-of-way and property of Illinois Central @lf Railroad

Conpany's Shore Line Branch .... It does not include any of the
reservations contained in Rider A nor does it obligate IC to al
of the affirmative commtnents Blossman contends |IC agreed to
foll ow ng execution of the third Contract.

According to Lucas, approximately three nonths |ater, she
reread the ACS and di scovered that she failed to include the two
page Rider Areserving the tracks, ties, and an easenent. Bl ossman
refused, however, to change the ACS. Therefore, in January 1986,
ICfiled suit in federal court to reformthe ACS;, but in m d-1987,
the case was renoved from the active docket while the parties
attenpted to settle.'® Five years later, Land and Ruhl sued ICin
state court, claimng breach of contract and detrinental reliance,
arising fromlC s alleged failure to apply for abandonnent; unj ust
enrichnment and trespass, arising fromIC s use of the property;
slander of title, caused by an alleged illegal notice of lis
pendens filed in bad faith by I C, and rei nbursenent for mai ntenance
costs, including expenses incurred in maintaining sight zones. 1C
removed the action to federal court; the tw cases were
consol i dated; and a two day bench trial was held in Decenber 1991.

In nost detailed, conprehensive, and insightful findings of
fact and conclusions of law, the district court carefully revi ewed

the evidence and held that the ACS did not reflect the nutua

13 The reformation action was set for trial in June 1987, but
that May, on the parties' joint request, it was renoved fromthe
active docket while they pursued settlenent. It was not reopened

until June 1991.



intent of the parties. It found Blossman's version of the
agreenent, as reflected in the fourth Contract, inplausible, and
therefore ordered the ACS refornmed to conply with the third
Contract. And, it dismssed all clains against |IC

.

Land and Ruhl contest the district <court's grant of
reformation, its denial of damages for ICs alleged failure to
diligently apply for abandonnent, and its denial of reinbursenent
for mai ntenance of sight zones.!* Going for broke, in the hope that
they can keep the clearly erroneous standard of reviewout of play,
they boldly and confidently state in their Reply Brief that they
are "not asking this Court to review or overturn a single factual
finding made by the district court.” But, as discussed infra, that
standard of reviewis central to this case.

A

Land contends that the district court erred in reformng the
ACS to reflect the third Contract. W apply Louisiana lawin this
diversity action, and cannot give deference to the district court's
interpretation of it. Salve Regina College v. Russell, _  US.

111 s.a. 1217, 1221 (1991). Under Louisiana law, a party may
reforma witten instrunent that does not reflect the true intent

of the contracting parties. Valhi Inc. v. Zapata Corp., 365 So. 2d

14 Land and Ruhl do not contest the district court's disposition
of their clains against IC for breach of an oral |ease and unjust
enrichnment. And, because we conclude infra that the district court
did not err in granting reformation, we affirm the court's
di sposition of appellants' clains against I1C for trespass and
sl ander of title.



867, 870 (La. App. 4th Gr. 1978). Reformation is an equitable
remedy designed to correct an error in the contract. | d. The
error "must be nutual", see, e.g., Pat S. Todd Gl Co. v. Wall, 581
So. 2d 333, 336 (La. App. 3d Cr.), wit denied, 585 So. 2d 569
(La. 1991); and it nust be "in the drafting of the instrunent

and not in nmaking the contract which it evidences". Phillips Gl
Co. v. OKC Corp., 812 F.2d 265, 275 (5th Gr.) (interna
quotation omtted), cert. denied, 484 U S. 851 (1987).

Before an instrunment will be reforned, "there nust be clear
proof of the antecedent agreenent as well as an error in commtting
it towiting". Pat S. Todd G| Co., 581 So. 2d at 336. The party
seeking reformation nust prove nutual error by "clear and
convincing evidence", and parol evidence is admssible to show
"that the witing does not express the true intent or agreenent of
the parties". First State Bank & Trust Co. v. Seven Gables Inc.,
501 So. 2d 280, 285 (La. App. 1st Gr. 1986), wit denied, 502 So.
2d 103 (La. 1987). We freely review conclusions of |aw, but,
because the reformation issue turns on a determnation of the
parties' intent, we review for clear error. National Union Fire
Ins. Co. v. Circle, Inc., 915 F.2d 986, 989 (5th GCr. 1990); see
also Phillips G, 812 F.2d at 275 (stating that the determ nation
of nmutual m stake is a fact question).

Land relies on three separate bases to challenge the
reformation: (1) the district court erred in concluding that the
third Contract reflects the final agreenent of the parties; (2) the

court inproperly evaluated the parties' intentions at the tinme they

10



signed the ACS; and (3) ICs alleged negligence precludes
reformation.
1

The district court found that the third Contract for the
fourth sale represents the antecedent and final agreenent between
the parties. In so doing, it rejected Blossman's testinony
regardi ng subsequent nodifications; it also rejected Blossman's
characterization of the third Contract as a non-binding
"negotiating tool". We conclude that these findings are anply
supported by the evidence; in sum there is no clear error.
Mor eover, as noted, appellants state that they are not contesting
any findings of fact.

Evidence of ICs review process and prior negotiations
between the parties provide adequate support for the district
court's characterization of the Contract. Wth respect to the
precedi ng three sales, all substantial negotiations occurred prior
to final execution of the Contract, as evidenced by the fact that
in the first three sales, the Contracts, for the nobst part,
mrrored their respective ACS's. See supra note 6.

In addition, given the difficulty of the transaction and the
expressed concern about the inclusion of a reservation of rights
until abandonnent, it is reasonable to conclude that subsequent
material nodifications, especially those involving I1Cs |egal
obligations under ICCjurisdiction, would require the initiation of

a new Contract, or, at l|least, would be subject to a formal review

11



process.® Although Land maintains that the parties nodified the
third Contract both orally and in witing, there is substantia
evidence to support the district court's rejection of Blossman's
testinony and the fourth Contract.

First, evidence supports the district court's determ nation
that IC did not agree to enter into a |ease. According to
Bl ossman, 1C enployees Timm and Bob WIley negotiated a |ease
whereby |1 C woul d pay Land $10, 000 per nonth if I C did not abandon
the property upon expiration of its grant. However, testinony at
trial established that Wley was no | onger enployed by IC during
the alleged negotiations. Moreover, Blossnman testified that he
knew that Tinm and Wley |acked authority to bind I1C ®* W also
note in passing that, given ICs wuncertainty regarding the
attai nnment of abandonnent, it is nost difficult to believe that IC
woul d agree to such a | ease.

In addition, there are significant substantive and procedur al
i nconsi stencies throughout the fourth Contract that serve to
discredit Blossman's testinony. The fourth Contract includes
trackage in the sale; however, the parties did not increase the
purchase price to reflect the value of the tracks, estimted to be
bet ween $175, 000 and $300,000. W agree with the district court

that, "[i]t is inconceivable that the parties agreed to include

15 Tinm testified that the deletion of Rider A would have
required a new proposal and a new subm ssion for approval to
vari ous departnents.

16 Wl ey denied know edge of a | ease agreenent, and Ti nm deni ed
telling Blossman that 1C would | ease the property.

12



trackage of such significant value without in turn increasing the
purchase price, particularly where the trackage val ue al one exceeds
the price agreed to for the purchase of the lIand al one. "

Mor eover, procedural inconsistencies appear throughout the
fourth Contract: (1) a typewitten provision conveying all |eases
and licenses to the buyer (IC had already assigned all of its
rights in the leases to Land); (2) execution by Blossman's son
(Bl ossman signed all previous docunents); (3) the yellow copy
signed by Irvine (for all other sales, the yellow copy contains
only Blossman's signature, which is consistent with the earlier
described I C procedures); (4) the initials "BW and "RSB" next to
each nodification of the standard terns (Bob Wley ("BW) drafted
the first three ACS's, but term nated his enploynent with I C prior
to the all eged execution of the fourth Contract); (5) an execution
date of Septenber 1, 1985 (IC did not even accept or execute the
third Contract wuntil Septenber 3, 1985); (6) I1Cs alleged
acceptance of the offer in ten days (in prior sales, it took | C one
month or nore to accept Blossman's offer); and (7) Land's failure
to produce a pink or white original (it was standard procedure for
| C to send the buyer an original upon final execution).

Based on our reviewof the record, and as reflected in part by

the inconsistencies of the fourth Contract and the questions

1 There are two additional substantive inconsistencies worth
noting. First, the fourth Contract reflects a deposit of $16, 000,
which is inconsistent with the $32,000 deposit reflected in prior
Contracts, and the fact that a $32,000 deposit was made. And,
second, the fourth Contract deletes paynent of a broker's
comm ssion; yet a broker's conm ssion was paid in accordance with
Rider A of the third Contract.

13



surroundi ng the formation of an oral |ease, the district court did
not clearly err in rejecting Land's version of the agreenent and,
t hus, reaching the conclusion that the third Contract represents
the final agreenent of the parties.

2.

Even assunming the parties did not agree to nodify the third
Contract, Land asserts that the reformation order was inproper
According to Land, the evidence reflects, at nost, a unilatera
m st ake, as the ACS (deed) correctly reflected Bl ossman's stated
desire to purchase the tracks and the | and. Land contends that the
district court erred by failing to nmake a factual finding regarding
Land's intention at the tine it executed the ACS. Additionally,
Land maintains that our decision in Phillips Q11 precludes a
finding of mstake on the part of IC

First, we disagree with Land's interpretation of the district
court's findings of fact and conclusions of |aw Al t hough the
district court did not nake an express finding regarding Land's
intent on execution of the ACS, it concluded that Blossman's
version of the agreenent was "inplausible", and went into great
detail in support of that conclusion. The court al so explained the
bases for its reliance on the third Contract. Accordingly, we can
easily infer that the court inplicitly found that, at the tine of
signing the ACS, Land intended the ACS to include R der A (as
reflected in the third Contract).

We recogni ze, of course, that Land vehenently asserts that it

intended for the ACS to exclude R der A however, at the sane

14



time, we are nost cognizant of "the paradoxical truismthat every
defendant in a case alleging nutual error denies the error;
ot herwi se he would have consented to an extrajudicial act of
correction and there would have been no |lawsuit". Collins wv.
Whittington, 322 So. 2d 847, 850 (La. App. 4th Cr.) (interna
quotation omtted), wit denied, 323 So. 2d 480 (La. 1975). As is
of ten t he case when resol ving reformati on di sputes based on al | eged
mutual error, the trial <court is left wth a credibility
det erm nati on. 8 The district court considered two days of
testinony and resol ved this i ssue agai nst Land. G ven the evi dence
in the record that calls Blossman's credibility into question, we
do not find clear error.

We al so hold that the district court did not err in concluding
that 1Cdid not intend to execute the ACS as witten for the fourth
sal e. W agree with it that our decision in Phillips OGI 1is
di sti ngui shabl e. There, officials experienced in oil and gas
transactions reviewed the proposed agreenent over a period of
al nost five weeks, focusing their attention and giving their

approval to the very provision at issue. 812 F.2d at 276.

18 Conpar e Succession of Jones v. Jones, 486 So. 2d 1124, 1128
(La. App. 2d Cir.) (upholding trial court's finding of nutual error
based on determnation that buyer's key wtness |acked
credibility), wit denied, 489 So. 2d 249 (La. 1986) with Collins,
322 So. 2d at 852 (denying reformation based on credibility of
defendant's testinony that he intended to purchase all of the
di sputed property). Additionally, there is evidence in the record
i ndi cating that Land was not aware of the om ssion of Ri der A prior
to signing the docunent. Gerald E. Schilling, manager of title and
closing for IC testified that subsequent to the execution of the
ACS, Bl ossman prodded ICto renove the rails, bridges, and ties in
a shorter tine frane that what had been specified in Rider A

15



References to the disputed |anguage, which was central to the
agreenent, continued throughout the eight-page docunent. Id. at
277. In the light of this evidence, this court refused to find
that a m stake had been nmade, stating that it was "inconceivabl e,
particularly in view of the review process enployed here and the
expertise of those involved in that process, that a "~m stake' as
clear and significant as the one all eged by OKC coul d have "sli pped
by'". Id. at 277.

IC s review of the ACS was significantly |ess thorough. As
the district court noted, IC reviews purchase agreenents (Rea
Estate Sal e Contracts) wth great detail, whereas the ACS receives
a far nore cursory review. Lucas, the in-house notary who prepared
the ACS, is not an attorney, and according to testinony, received
little training. Lucas initialed the formapproved signature |ine
and the docunent approved line on the assunption that she had
incorporated the ternms contained in the third Contract approved by
the legal departnent and by the engineering departnent. Rober t
Fow er, manager of the | aw departnent, who was actively involved in
the approval of the third Contract, did not prepare or reviewthe
ACS prior to execution. Although the docunent was al so signed by
Irvine, WH Sanders (assistant secretary), and two W tnesses
(Schilling and Arthur Spiros), Lucas, the notary who obtained the
signatures, testified that Irvine did not read the ACS before
signingit, and, likewi se, Irvine and Schilling testified that they

did not recall reading it before signing.
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In addition, we, like the district court, place significance
on the fact that the error here is sinply an om ssion of terns,
rat her than choi ce of | anguage that repeatedly appears throughout
t he docunent. In preparing the ACS, Lucas followed the usual
property description | anguage, yet failed to add the special terns
contained in Rider AL Based on these facts, it was not clear error
for the district court to conclude that IC did not intend to
execute the ACS as witten.

In sum we are not left with a "definite and firmconviction"
that the district court erred in concluding that there was clear
and convi nci ng evi dence of an ant ecedent agreenent (third Contract)
and mstake in reducing that agreenent to witing (ACS). The
parties agreed to the terns of the third Contract; and there is
strong evidence indicating both that they did not reach a
subsequent agreenent, and that neither Blossman nor ICintended to
execute the ACS as witten. Accordingly, the district court did
not clearly err in finding nutual m stake. See Lynal, Inc. wv.
Patrick Petroleum Co., 593 F. Supp. 1325, 1327 (WD. La. 1984)
(hol ding that evidence that parties originally intended to delete
provi sion, that they never negotiated a change fromthat position,
and that the provision did not appear in table of contents, is
cl ear and convincing evidence that the inclusion of the provision
does not reflect the true intent of the parties).

3.
Finally, Land contends that Loui siana law precludes

reformati on where there was negligence on the part of the party

17



claimng nutual error, and that, accordingly, even if the district
court did not err in finding nmutual mstake, it erred by not
imposing ICs alleged negligence as a bar to reformation.® W
reject this contention, because we conclude that the contractual
negli gence defense (bar) does not apply to reformation actions
where nutual m stake has been pl eaded and proved.

The contractual negligence defense is grounded in rescission
actions based on unilateral error. Loui siana civil law allows
unilateral error to vitiate consent "when it concerns a cause
w t hout which the obligation would not have been i ncurred and that
cause was known or should have been known to the other party"”
LSA-C.C. art. 1949. But, on the other hand, the contractual
negl i gence defense provides that "unilateral error does not vitiate
consent if the cause of the error was the conplaining party's
i nexcusabl e neglect in discovering the error". Wods v. Mrgan

City Lions Club, 588 So. 2d 1196, 1201 (La. App. 1st GCr. 1991).2%

19 Land asserts that "[t]he district court admtted ICGR s
negligence in its opinion". We di sagree. The court sinply
contrasted the el aborate review process at issue in Phillips Gl
wth ICs cursory review of the ACS to support its concl usion that
| C did not intend to execute the ACS as witten.

20 As stated by the Louisiana Suprene Court, there are "two
prom nent factors in the evolution of the contractual negligence
def ense":

(a) Solem agreenents between contracting parties
should not be upset when the error at issue is
unilateral, easily detectable, and could have been
rectified by a mninml anount of care.

(b) Louisiana courts appear reluctant to vitiate
agreenents when the conplaining party is, either
t hrough education or experience, in a position
which renders his claim of error particularly
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Most often, this defense bars rescission for error resulting from
a party's failure to read the docunent in issue. See, e.g., First
Fi nanci al Bank, FSB v. Austin, 514 So. 2d 281 (La. App. 5th Gr.),
writ denied, 515 So. 2d 1112 (La. 1987).

The contractual negligence defense has | argely been devel oped
by the courts, and is only tangentially incorporated into the
coments to the Louisiana Cvil Code. The comentary to article
1952 provides: "In determ ni ng whether to grant rescission or, when
rescission is granted, whether to allow any recovery to the party
not in error, the court may consi der whether the error is excusabl e
or inexcusable, a distinction received by nodern civilian
doctrine." LSA-C.C. art. 1952 (comment d). As an exanple of an
"i nexcusabl e" error, the drafters cite Watson v. Planters Bank of
Tennessee, 22 La. Ann. 14 (1870), in which the court applied the
contractual negligence bar to a party who had signed a witten
contract without either reading it or knowing its contents.

Despite the entrenchnent of the contractual negligence defense
in actions for rescission based on unilateral error, there is no
indication that the defense also applies to reformation actions
based on nmutual error. The above-cited code commentary refers only
to rescission. Simlarly, we have not found Louisiana case |aw
that applies contractual negligence as a bar to refornmation where
mut ual m st ake has been pl eaded and proved. Land cites many cases

that refer to contractual negligence, including cases involving

difficult to rationalize, accept, or condone.
Scott v. Bank of Coushatta, 512 So. 2d 356, 362 (La. 1987).
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reformation that refer to the defense in dicta, but none stand for
this proposition.?t By contrast, in Myers v. Col | ege Manor, 587 So.
2d 820 (La. App. 3d Gr. 1991), the court refused to apply the

defense to preclude reformation for nutual m stake. ??

21 See Hope v. Barham 28 F. Supp. 561, 562 (WD. La. 1939)
(stating that plaintiff who allegedly signed docunents w thout
readi ng contents and thus was ignorant of provisions inserted by
def endant cannot seek reformation; this case involved unil ateral

m st ake and fraud, not mutual m stake); Scott v. Bank of Coushatta,

512 So. 2d 356 (La. 1987) (applying contractual negligence bar to
request for rescission based on unilateral error); Tweedel .

Brasseaux, 433 So. 2d 133, 138 (La. 1983) (holding that plaintiffs
failed to show nutual error, fraud, or m srepresentation); Ker v.

Evershed, 41 La. Ann. 15, 6 So. 566, 567 (1889) (refusing to reform
based on insufficient evidence of antecedent agreenent); Cheek v.

Upt own Square Wne Merchants WF., Inc., 538 So. 2d 663, 665 (La.

App. 4th Gr. 1989) (mutual m stake not proved); First Nationa

Bank v. Canpo, 537 So. 2d 268, 271 (La. App. 4th GCr. 1988)
(rejecting appellant's allegation of "lack of consent due to
m srepresentati ons” based on his failure to read the docunent;

mutual m stake not at issue), wit denied, 538 So. 2d 578 (La.

1989); First Financial Bank, FSB v. Austin, 514 So. 2d 281 (La.

App. 5th Cr. 1987) (holding that appellant is |iable on guaranty
because he failed to prove a msrepresentation vitiated consent;

court refers to contractual negligence to bolster its concl usion;

appellant did not plead nmutual mstake), wit denied, 515 So. 2d
1112 (La. 1987); Brabhamv. Harper, 485 So. 2d 231, 234 (La. App.

3d Cr. 1986) (holding that reformation is inproper because
appel lant failed to prove nmutual error); Canpo v. La Nasa, 173 So.

2d 365, 370 (La. App. 4th Cr. 1964) (failed to prove nutua

error), wit denied, 175 So. 2d 109 (La. 1965); Price v. Taylor,

139 So. 2d 230, 235 (La. App. 1st GCr. 1962) (concluding that
plaintiff failed to prove nutual error and m stake by clear and
convi nci ng evidence); Bennett v. Robinson, 25 So. 2d 641, 644 (La.

App. 2d GCr. 1946) (holding that plaintiff failed to support his
action based on wunilateral error allegedly resulting from
m srepresentation and fraud); Fontenot v. Coreil, 2 So. 2d 97, 98
(La. App. 1941) (refusing to reforma docunent signed by appell ant
who al | eged that her nephew decei ved her as to its contents; nutual

m st ake not pl eaded).

22 The court held that although "a party cannot ordinarily obtain
relief froman obligation in witing which he signs w thout reading
it ... if both sides agree on a certain provision which is omtted

fromtheir witten contract, the error is bilateral and it can be
corrected". Mers, 587 So. 2d at 822-23.
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Wthout clear direction from the Louisiana |egislature or
courts, we refrain from applying the defense to cases where, as
here, nmutual m stake has been pl eaded and proved. As the district
court noted, to do so would be inconsistent with the creation of a
remedy for docunents signed in error. See RESTATEMENT ( SECOND) OF
CONTRACTS 8 157 (comment b) (stating that "a party's negligence in
failing to read the witing does not preclude reformation if the
writing does not correctly express the prior agreenent"). Because
the district court properly concluded that 1C proved nutual
m st ake, the contractual negligence defense is inapplicable.
Theref ore, we uphold the grant of reformation.?

B

Land contends next that the district court erred in refusing
to award damages for IC s failure to diligently pursue abandonnent.
In negotiating the sale of the Shore Line Branch, |IC and Bl ossnman
contenplated that IC would attenpt to abandon the property. | C

representatives understood t hat abandonnent was necessary for Land

23 In so doing, we also reject Land's contention that the
district court erred in reformng the ACS to the prejudice of the
Richard S. Blossman Revocable Famly Trust, which possesses a
nortgage for the property at issue. Under Louisiana |aw, "an
instrument may not be refornmed or corrected to the prejudice of
third parties who are authorized to rely on the integrity of the
i nstrunment, or who have relied on the public records". First State
Bank & Trust Co., 501 So. 2d at 289. The Trust was a naned
defendant in the reformation action; however, it failed to argue or
produce testinony as to prejudice or reliance. Accordi ngly, we
decline to address a claim of prejudice when it has not been
considered by the district court. |[|ndependent Fire |Insurance Co.
v. Lea, 979 F.2d 377, 379 (5th Gr. 1992).
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and Ruhl to obtain full benefit fromtheir purchase.® At the sane
time, Blossman understood that abandonnent required | CC approval,
whi ch coul d not be guaranteed. He was advised of the possibility
that a third party mght be asked to take over the line, and that
the rail road m ght have a servitude in perpetuity. On Septenber 19,
1986, one year after the fourth and final sale, IC filed for
abandonnent; this application was w thdrawn on Novenber 12, 1986.
| C reapplied for abandonnent in January 1991 (al nost a year before
trial), which the | CC subsequently granted.
1

Land and Ruhl sued for reliance damages, based on I C s del ay
in applying for abandonnent. 1In issue at trial was whether | C nade
representations as to when it woul d seek abandonnent. Land argued
that I1C representatives told Blossnan that IC would seek
abandonnent immedi ately after its commtnent expired in 1986, and
as assurance, agreed to enter into a | ease of the property.

The district court sinply did not believe Bl ossman and found
that I C enployees "did not make any representations as to when
I[Ilinois Central would seek |CC approval of its abandonnent”.
G ven the support for the court's credibility assessnent di scussed
supra, and its unique role in making credibility choices, and based
upon our independent review of the record, we do not find the

district court's finding to be clearly erroneous.

24 Timm testified that, "[a]bandonment would be contingent for
(Bl ossman's) contract to conme to fruition and his idea of owning
all portions of the property".
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Based on the finding that 1C did not make representations as
to when it woul d seek abandonnent, we reject the claimfor reliance
damages on the basis of ICs delay in applying for abandonnent.
See LSA-C.C. art. 1967.%

2.

O course, to say that 1C did not nake any representations as
to when it would apply for abandonnent is not to say that |IC was
free fromthe obligation to apply for abandonnent. Under Loui siana
law, I C had a good faith obligation to carry out the purposes of
its contract. See National Safe Corp. v. Benedict & Myrick, Inc.,
371 So. 2d 792 (La. 1979);2 see also LSA-C.C. art. 1768 (stating
contractual conditions may be inplied). The parties were well
awar e that abandonnent was necessary for Land and Ruhl to fulfil
their purpose for purchasing the real estate; therefore, |1C was

obligated to attenpt to abandon the property within a reasonable

2 Pursuant to LSA-C.C. art. 1967, there are three factors that
establish detrinmental reliance: (1) a representation to another
party by conduct or words; (2) justifiable reliance on a
representation by the other party; and (3) a change in position to
the detrinent of the other party. Breaux v. Schlunberger O fshore
Services, Inc., 817 F.2d 1226, 1230-31 (5th G r. 1987) opinion
reinstated, 836 F.2d 1481 (5th G r. 1988). (Qbviously, where, as
here, there is no representation, there can be no detrinental
reliance.

26 In National Safe, 371 So. 2d at 795, the court stated,

[We are rem nded that not all obligations arising
out of contract need be explicitly stated. Into
all contracts, therefore, good faith performance is
inplied. Furthernore, everything that by equity is
considered incidental to the particular contract,
or necessary to carry it into effect, is also a
part of all agreenents.
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period of tine. Whet her | C adhered to its obligation is not a
question we wi Il address on appeal, because Land did not raise this
i ssue before the district court; we therefore consider it waived.
See | ndependent Fire Ins., 979 F.2d at 379.7%

C.

We turn nowto the final contention -- that the district court
erred in denying Land and Ruhl reinbursenent for expenses they
incurred in maintaining | C s sight zones. The | anguage at issue is
contained in the ACS for the third sale, dated January 30, 1985,
whi ch transferred the outer 75 feet for nost of the |line, see supra
note 6:

VENDEE shall not do, or allow to be done, any act
or omssion that will, fromand after the date of
t hi s Conveyance, create an obstruction of the sight

zones, over and across all portions of the prem ses
herei n above conveyed that are situated adjacent to

all public and private grade crossings .... Such
sight zones are to provide a clear view between
rail, pedestrian and vehicular traffic approaching

t he above nentioned existing grade crossings.
(Enphasi s added.) The district court held that appellants are not
entitled to recoup expenses from |IC because this provision

obligates Land to clear and mmintain the sight zones.?®

21 Land based its claim solely on a theory of detrinental
reliance arising from specific representations allegedly nmade by
| C. It did not present the |legal argunent now raised on appea
that 1C violated an inplied duty to act in good faith. I n any

event, even if we were to consider this issue, we would concl ude
that IC did not violate its inplied duty to apply for abandonnent
within a reasonable period of tine. ICs inplied duty stemed from
its contract with Land, the very basis of which was in dispute. 1C
also presented a valid reason for wthdrawing its initia

application for abandonnent.

28 The district court stated,
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Land asserts that the district court erred by reading the
| anguage to nean that Land has an affirmative obligation to
mai nt ai n unobstructed sight zones: "[t]he proper reading of this
section is that R R Land agreed not to do anything "that would
create an obstruction of the sight zones.' Any obstruction that
occurred as a result of factors not of its creation are not the
subj ect of the clause". Alternatively, it contends that the phrase
is anbiguous and therefore justifies a further search for the
parties' intent. See LSA-C.C. art. 2053 ("A doubtful provision
must be interpreted in |ight of the nature of the contract, equity,
usages, the conduct of the parties before and after the formation
of the contract, and of other contracts of a |ike nature between
the sane parties").

W agree wth the district court that the |[|anguage
unanbi guously i nposes an affirmative obligation on Land to nmai ntain
unobstructed sight zones. Al t hough the provision may be poorly
wor ded, this does not constitute anbiguity or render the provision

uncl ear. The | anguage includes active | anguage ("shall not do ..

any act ... that wll ... create an obstruction of the sight
zones"), as well as passive |language ("shall not ... allow to be
done, any ... omssion that will ... create an obstruction of the

sight zone"), and therefore includes in clear and explicit terns

Contrary to R R Land's contention, this |anguage
in fact obligates R R Land, vendee, to clear and
mai ntain the sight zones. It prohibits R R Land
fromplacing or permtting to be placed, or failing
to renpbve, any obstruction that arises by nature or
ot herwi se, on the land and requires that it renove
any that may be found there.
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both an obligation to refrain fromobstructing the sight zones, as
well as an obligation to prevent external factors that result in
obstruction of the zones. Accordi ngly, we conclude that the
district court did not err inits interpretation of the provision.

Nor did the district court err in failing to consider
extrinsic evidence. Pursuant to LSA-C. C. art. 2046, "[w hen the
words of a contract are clear and explicit and lead to no absurd
consequences, no further interpretation my be made in search of
the parties' intent". Because we conclude that the | anguage of the
provision is clear and explicit and does not |lead to absurd
consequences, we, like the district court, my not consider
extrinsic evidence to discern intent. The district court did not
err inrejecting this claimfor danmages.

L1,

For the foregoing reasons, the judgnent of the district court

AFFI RVED.
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