IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2824

Summary Cal endar

DOROTHY J. FINE
Pl ai ntiff-Appellant,

ver sus

GAF CHEM CAL CORPCRATI ON, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

( July 6, 1993 )

Before H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Plaintiff Dorothy J. Fine brought suit under Title VII and the
Fai r Labor Standards Act agai nst DeJean Contract Mintenance Co.,
Inc., and GAF Chemi cal Corp. One claimis gender discrimnation
The other alleges retaliation for asserting discrimnation, as well
as for filing a wage and hour claim Foll ow ng a hearing, the
district court granted summary judgnent for defendants w thout a

menor andum opi ni on.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



GAF hired DeJdean to performnmai ntenance and constructi on work
at GAF's Texas City plant. There is evidence that DeJean enpl oyees
are often directly supervised by GAF supervisors at the plant.
DeJean assigns enpl oyees to the plant on a permanent or tenporary
basis, although as a tenporary assignee Fine worked there
exclusively and apparently with as much frequency as permnent
assi gnees. In part, this stemmed from a requirenent that all
wor kers undergo safety training before working at the GAF pl ant.

In response to the retaliation clains, Delean and GAF!
maintain that the allegedly retaliatory act--reducing the hours
Fi ne woul d wor k--occurred before Fine filed either her EECC or wage
and hour charges. Fine filed charges with both the Labor
Departnent's WAage and Hour Division and the EECC on Novenber 29,
1990. DeJdean points to statenents by Fine in deposition, and in
handwitten notes, that she | earned on Novenber 28 that her hours
woul d be reduced.

On the other hand, other notes kept by Fine indicate that she
first | earned of the reduction on Decenber 4, 1990. Moreover, Fine
was uncertain of the Novenber 28 date during her deposition
testinony, relying primarily on a note to that effect that m ght
not have been contenporaneously made. The inconsistencies affect

the wei ght of Fine's proof, but do not destroy the probativeness of

Fine maintains that GAF's control over DeJean and her work
makes GAF her de facto enpl oyer or co-enployer; she al so argues
that GAF is a "person" |iable under FLSA for causing retaliatory
conduct regardless of whether it is her enployer. Because these
contentions may turn on factual issues, we express no opinion
regardi ng them



evidence in the non-novant's favor. QOher testinony, for instance
her statenent that she did not work on the day after the deci sion,
support the inference that the reduction occurred after Fine filed
her charges. The record does not denonstrate the absence of a
genui ne issue of material fact regarding the retaliation claim

On the Title VII claim DeJdean relies upon Fine's testinony
regarding the two positions that opened in Septenber 1990. One
requi red carpentry skills; the other involved hangi ng scaff ol di ng.
DeJean selected two nen: one with carpentry skills and anot her
experienced in hanging scaffolding. Fi ne conceded that she was
less qualified in carpentry, and admtted a fear of heights that
would interfere with the task of hanging scaffolding. On this
record, Fine has failed to establish a prim facie case against
DeJean's decision to hire others for these vacancies in Septenber
1990. Rel atedly, DeJdean's assertion that the two persons hired
were better qualified and hired for that reason defeats Fine's
cl aim of sexual discrimnation in the absence of a fact issue of
pretext. W find none.

Fine's charges agai nst GAF stemfromits refusal to hire her
as an apprentice chem cal operator. She maintains that she had
applied for such a position several tines. Her statenment to the
EECC states that her |ast application occurred in February 1990.
Fine concedes that GAF disproved this specific allegation. Even
so, Fine nanmed two nen who had been hired during the period that

she had al | egedly sought a position.



There is no dispute that the two nmen were hired in January
1989 and May 1990. GAF had no job openings in February 1990; it
had no record of an application from Fine in that year and she
conceded that the application she had in m nd could have occurred
in 1989. To the extent that they are supportabl e by evidence, the
allegations Fine nmade to the EEOCC do not show that her gender
di scrimnation claimagai nst GAF was tinely nade.

Fine responds by advancing a claim that GAF once nore
di scrimnated against her in COctober and Novenber 1990. She
mai ntains that she orally applied to GAF' s plant manager for a job
in OQctober, and that three nmen were hired to the position sought on
Novenber 28--the day before her EEOCC conplaint. Although the EECC
conpl ai nt makes no nention of a job application or rejectionin the
fall of 1990, Fine asks the court to liberally construe her EECC
char ge. See Terrell v. U S Pipe & Foundry Co., 644 F.2d 1112,

1123 (5th Gr. Unit B 1981). "[A] rule of reason ... permts the
scope of a Title VIl suit to extend as far as, but no further than,
t he scope of the EEOC i nvestigati on which coul d reasonably grow out
of the adm nistrative charge.”" [d. A Title VII cause of action
may be based, not only upon the specific conplaints nmade
by the enployee's initial EEOC charge, but al so upon any
kind of discrimnation like or related to the charge's
allegations, |limted only by the scope of the EECC
i nvestigation that could reasonably be expected to grow
out of the initial charges of discrimnation.
Fell ows v. Universal Restaurants, Inc.

1983).

, 701 F.2d 447, 451 (5th Gr

As both Terrell and Fellows make clear, this rule protects
unl ettered | ay persons nmaki ng conplaints without |egal training or
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the assistance of counsel. GAF argues with sone force that the
absence of counsel has no bearing on the conplainant's ability to
recall and state facts--especially facts that occurred the day
before the conplaint. Fine's charges drewthe EEOC s attention to
an application she allegedly nade in February 1990, and refered to
events even further in the past. W conclude that the events now
cited could not reasonably be expected to be within the scope of
the EEQOC investigation.

Finally, Fine seeks, for the first tinme on appeal, a ruling
that she may recover punitive damges under the FLSA for the
all eged retaliatory conduct. Defendants noved to strike the prayer
for punitive damages, arguing that such damages were not
recoverabl e under Title VII or the FLSA. Plaintiff responded that
she could recover punitive danages under 42 U S.C. § 1981a (the
Cvil Rights Act of 1991); Fine did not argue to the district court
that the FLSA allowed the recovery of punitive danages. Havi ng
heard these argunents, the district court struck the prayer for
punitive damages after a hearing on June 23, 1992. W decline to
express an opinion on the FLSA i ssue, which Fine failed to present

to the district court in the first instance. See Capps v. Hunbl e

Ol & Refining Co., 536 F.2d 80, 82 (5th Cr. 1976).

For the foregoing reasons, the order striking the prayer for
punitive damages is AFFIRVED, the grant of sunmmary judgnent is
VACATED, and the <case is REMANDED for further proceedings

consistent with this opinion.



