UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

Nos. 92-2219
& 92-2511

SHERRY LACKEY, W LLI AM DAUGHTRY, JR., and THE ESTATE OF W LLI AM
DAUGHTRY, SR., by and through the ADM NI STRATOR THOVAS HENDERSCN,

Pl ai ntiffs-Appellants,

VERSUS
ATLANTI C RI CHFI ELD COMPANY, ARCO O L & GAS CORPCORATI ON, ATLANTIC
Rl CHFI ELD | NDONESI A, | NCORPORATED McDERMOTT,
| NCORPORATED AND P. T. LEKOM MARAS,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

(ON PETI TI ON FOR REHEARI NG
(Opi ni on January 29, 1993, 5th Gr., F. 2d )

(April 26, 1993)

Bef ore REYNALDO G GARZA, H GG NBOTHAM AND EM LI O M GARZA,
Circuit Judges.

REYNALDO G GARZA, Circuit Judge:

We hereby deny petitioners' notion for rehearing. However,
due to sone concerns that have been expressed, we w thdraw our
prior opinion issued in this case, which was reported at Lackey
v. Atlantic Richfield, Nos. 92-2219, 92-2511, slip. op. 2479 (5th
Cr. Jan. 29, 1993). W now substitute the following opinion in
its place.

Plaintiffs-appellants brought suit in state court alleging



viol ations of the Jones Act, maritinme |law, and Texas |aw. The
def endant s- appel | ees renoved the case to federal court. Once in
federal court, the plaintiffs noved for the case to be remanded
back to state court on the ground that it was an unrenovabl e
Jones Act case. The district court denied the plaintiffs request
and then granted sunmary judgnent for the defendants on the
merits. We find that the district court inproperly retained
jurisdiction over the case because Jones Act clains are non-
renovable. Therefore, we REVERSE and REMAND to the district
court with directions that the entire case should in turn be
remanded back to state court.
| . FACTS
This case arises out of the death of WIIliam Daughtry, Sr.

(" Daughtry"). Daughtry died of heart attack aboard a derrick
barge in Indonesian waters. Allegedly, Daughtry had been working

continuously for a period of thirty two hours prior to his death.

Daughtry was hired by Lekom Maras ("Lekom') to work as an
inspector. At the time of his death, Daughtry was aboard the DB-
26, which was owned by Hydro Marine Services. Hydro contracted
the barge to another entity, who in turn chartered the barge to
P.T. McDernott Indonesia. At the tine of Daughtry's death the
barge was operated by MDernott | ndonesi a.

The contractual agreenent between Daughtry and Lekom was

executed in Indonesia. It contenplated that Daughtry woul d work



aboard the DB-26 on projects contracted by ARCO and ARII.! The
subst ance of Daughtry's allegations are that he was forced to
wor k excessive hours, which caused his heart attack. Further,
Daughtry has naned nunerous corporate defendants in the action
contendi ng that he was a "borrowed servant."
1. PROCEEDI NGS

I n Septenber of 1991, appellants brought suit agai nst Lekom
and four other corporations. The four corporations named in the
original conplaint were ARCO, ARII, ARCG 2 and MDernott
| ncorporated (the parent).® Subsequently, appellants naned
McDernott Indonesia in their anended conplaint.* Two suits were
originally commenced in state court alleging clains under the
Jones Act, maritine |aw, and Texas |aw. The suits were brought
by both of the decedent's children Sherry Lackey and WIIiam
Daughtry, Jr. The two suits were then renoved to federal court
and consol i dat ed.

On Novenber 26, 1991, the district court notified the
parties that a Rule 16 hearing woul d be held on Decenber 9, 1991.
The plaintiffs made a notion to remand the case back to state

court at the Decenber 9th hearing. The plaintiffs contended that

1 ARII is Atlantic Richfield Indonesia, Inc.
2 AROG is Atlantic Richfield Oil & Gas.

% In an amended complaint filed after consolidation the plaintiffs dropped AROG and
named McDermott Indonesia.

* McDermott Indonesia and Lekom were never served and therefore they never
entered appearances.



the Jones Act precluded the original renoval fromstate court.
See 28 U.S.C. § 1445(a). Judge Hughes denied the plaintiffs
request for remand.® During the course of the hearing Judge
Hughes took the plaintiffs to task for nam ng AROG MDernott
(the parent), and ARCO. The plaintiffs argued that they were
going to pursue a "borrowed servant theory."

It was at the Decenber 9th hearing that Judge Hughes told
the plaintiffs that he would give themuntil Decenber 20th to
anend the conplaint, which they failed to do. Further, he told
them "the hypothetical possibility that ARCO. . . mght have
done sonething that showed they exercised control over sonebody
that m ght have been an enployer is not enough to keep themin
the lawsuit. But on January 10th I will take up that question of
who to elimnate and who to keep in . "

The plaintiffs failed to circulate their anmended conpl ai nt
until January 13, 1992, the day of the second hearing. |In their
anended conplaint, the plaintiffs dropped AROG and added
McDernott | ndonesia. At the hearing Judge Hughes repri manded
the plaintiffs because of their dilatory circulation of the
anended conplaint. The plaintiffs had said at the first hearing
that they were going to contact the decedent's coworkers in order
to ascertain information they needed to support their borrowed

servant theory. The court then dism ssed the clains agai nst ARCO

5 Judge Hughes stated:
| am going to deny the motion to remand . . . but at the moment we need to
perceive the substance of the claims against the people who are properly here.

4



and McDernott because the plaintiffs had failed to adequately
support their borrowed servant theory. The final order
dismssing plaintiffs' notion to set aside the judgnent was
entered on March 2, 1992.

Subsequently, the plaintiffs filed this appeal. On March 5,
1992 they filed their original notice of appeal. The plaintiffs
headed their appeal with the two styles fromeach of the cases
that were consolidated. In the first style they named "Sherry

Lackey et. al." as the plaintiff, and in the second they naned
"WIIliam Daughtery"” [sic] as the plaintiff. |In each style the
plaintiffs naned "Atlantic Richfield et. al." as the defendants.
Further, in the body of the notice of appeal it stated that
"plaintiffs" were appealing.

On April 8, 1992, The Fifth Crcuit directed the parties to
brief whether or not the plaintiffs had perfected an appeal. On
April 14, 1992, the plaintiffs responded with a Fed. R App. P
4(a) (5) notion seeking to correct their original notice of
appeal. The defendants objected, contending that the plaintiffs
had failed to denonstrate excusable neglect. Eventually, on My
28, 1992, the district court granted the plaintiffs' 4(a)(5)
not i on.

[11. DI SCUSSI ON

On appeal, the plaintiffs-appellants contend that the case

is a non-renovabl e Jones Act case. Therefore, the renoval from

state court was inproper, the district court's retention of the

case was i nproper and, thus, all of the actions taken by the



district court were a nullity. The defendants counter-argue that
the notice of appeal did not properly invoke appellate
jurisdiction because: (i) all of the parties were not nanmed in
the original notice of appeal; and (ii) the district court abused
its discretion by allow ng appellants to anmend their notice of
appeal w thout sufficiently show ng excusabl e neglect. Although,
there were other points of error raised on appeal, because each
of these issues are dispositive we need not pursue those
addi tional points.®

Whet her the notice of appeal is sufficient to invoke appellate
jurisdiction?

The defendants argue that the original notice of appeal did
not sufficiently invoke appellate jurisdiction because: (i) it
failed to list all of the appealing parties individually in the
original notice of appeal;’” and (ii) the district court abused
its discretion when it allowed the appellants to file an anended
notice of appeal. The plaintiffs counter, arguing that: (i) the
original notice of appeal was sufficient to invoke appellate
jurisdiction because both parties were nanmed; and (ii) the
district court properly granted the extension to file an anmended

notice of appeal. W find that the trial judge did not abuse his

® The appellants rai se subtantive contentions that go to the merits of the summary
judgment; however, we need not address the merits of the summary judgment because we
find that the district court did not have jurisdiction to entertain these claims.

" The defendants contend that Sherry Lackey is the only party entitled to appellate
jurisdiction because she is the only party named in the notice of appeal. While William
Daughtery [sic] is hamed on the notice of appeal his nameis misspelled and it does not
specify whether heis Jr. or Sr.



discretion in granting an extension to the appellants, allow ng
themto file an anended notice of appeal; therefore, we properly
have jurisdiction over all of the parties herein.

The failure of the appellants to list the parties
individually in their original notice of appeal was undeniably
insufficient. See Torres v. Qakland Scavenger Co., 487 U S. 312,
314, 108 S. C. 2405, 2407 (1988). In Torres the plaintiffs
nanmed fifteen out of sixteen plaintiffs, but omtted the
sixteenth party by clerical error. 1d. at 317; 108 S. C. at
2409. The Suprene Court held that the failure to nanme the 16th
party was insufficient to invoke appellate jurisdiction as to
that party. 1d.

The plaintiffs in Torres also attenpted to argue that the

designation of "et. al." renedied their omssion. |d. at 317-18;

108 S. . at 2409. The court flatly rejected this contention

noting that the phrase "et. al." does not provide the requisite
notice required by Fed. R App. P. Rule 3(c). 1d.; see also
Del ancey v. State Farm Mut. Auto. Ins., 918 F.2d 491, 493 (5th
Cir. 1990) (use of "et. al." insufficient); Mrales v. Pan Am
Life Ins. Co., 914 F.2d 83, 85 (5th Cr. 1990) (sane). Furt her,
extensive authority exists for the proposition that nam ng
"plaintiffs" in the body of a notice of appeal is insufficient.
See, e.g., Sammad v. Cty of Dallas, 922 F.2d 216, 219 (5th G
1991).

The defendants seemto argue that failure to nane the

def endants individually al so precludes appellate jurisdiction as



to them This argunent is entirely incorrect because only
appealing parties nust be listed individually. See Fed. R App.
P. 3(c) (the notice of appeal need only "specify the party or
parties taking appeal ")

The defendants then contend that the Rule 4(a)(5) notion,
which permitted the plaintiffs an extension to file an anmended
notice of appeal, was inprovidently granted because the
plaintiffs did not establish excusable neglect. W wll not
disturb the district court's decision to grant a Rule 4(a)(5)
nmoti on unl ess there has been an abuse of discretion. See, e.g.,
Matter of M ssionary Baptist Found. of Am, 792 F.2d 502, 507
(5th Gir. 1986).

The defendants argue that the district court abused its
di scretion because the plaintiffs do not point to any excusabl e
negl ect, other than inadvertence, and the case |aw requires
sonething nore. The plaintiffs did file a tinely notice of
appeal in this case. Although, the original notice of appeal was
insufficient to invoke appellate jurisdiction they sought to
remedy that defect via the Rule 4(a)(5) notion. The district
judge coul d have properly found that the defendants were not
prejudi ced by the extension because they were already on notice,
wthin the prescribed tine period, that the plaintiffs were
wagi ng an appeal. Furthernore, the Rule 4(a)(5) notion was not
made | ong after the original defective notice of appeal was
filed. W cannot conclude that the district judge abused his

di scretion and, thus, all of the plaintiffs are properly before



us.

Did the district court err in retaining this case because it
was i nproperly renoved fromstate court?

The appel lants-plaintiffs contend that the case shoul d not
have been renoved fromstate court because it was a Jones Act
case. It is axiomatic that Jones Act suits may not be renoved
fromstate court because 46 U . S.C. § 688 (the Jones Act)

i ncorporates the general provisions of the Federal Enployer's
Liability Act, including 28 U S.C. § 1445(a), which in turn bars

renoval . See, e.qg., Lirette v. N.L. Sperry Sun, Inc., 820 F.2d

116, 117 (5th G r. 1987)(en banc)("Lirette I1"); Addison v. Qulf

Coast Contracting Servs., Inc., 744 F.2d 494, 498 n.3 (5th Gr.

1984). Further, in determ ning whether a Jones Act claim has
been alleged our inquiry is usually limted to a review of the

plaintiffs' pleadings. See Addison, 744 F.2d at 498; Preston v.

Grant Advertising, Inc., 375 F.2d 439, 440 (1967)(per curiam

That limtation on the scope of the inquiry, however, exists
only "in the absence of any issue of a fraudulent attenpt to
evade renoval ." Preston, 375 F.2d at 440. Long before Preston,
it was settled that district courts may | ook beyond plaintiffs
pl eadings in order to determ ne whether a FELA claimhad been

fraudulently asserted. See e.qg., Boyle v. Chicago, RI1. &P

Ry., 42 F.2d 633, 634-35 (8th Cr. 1930); Farners' Bank & Trust

Co. v. Atchison, T. & S.F. Ry., 25 F.2d 23, 27 (8th Gr. 1928).

Preston echoed the FELA rule that renovability is determ ned from

the face of the conplaint "in the absence of fraud." See Porter




v. St. Louis-San Francisco Ry., 354 F.2d 840, 843 (5th Cr

1966); Chacon v. Atchison, T. & S.F. Ry., 320 F.2d 331, 332 (10th

Cr. 1963).

Thus, while federal courts ordinarily |ook only to the
plaintiffs' pleadings in determ ning whether a Jones Act claim
has been stated, defendants nmay pierce the pleadings to show that
the Jones Act claimhas been fraudul ently pleaded to prevent
renmoval. The fact that Jones Act clains are ordinarily not
renovabl e does not prevent this inquiry. Lawsuits in which non-
di verse defendants have been joined are ordinarily non-renovabl e
as well. Nonetheless defendants are permtted to denonstrate
that parties--or clainms--are baseless in law and in fact and
"serve[] only to frustrate federal jurisdiction.” Dodd v.

Fawcett Publications, Inc., 329 F.2d 82, 85 (10th G r. 1964).

This right, however, exists in tension with the Jones Act
plaintiff's right to choose a state court forum Defendants may
abuse the assertion of fraud in the hope of achieving a federal
adj udi cation of the nerits of a disputable Jones Act claim For

that reason, "the nere assertion of fraud is not sufficient to

warrant renoving the case to federal court.” Yawn v. Southern
Ry., 591 F.2d 312, 316 (5th Gr. 1979)(FELA case). Defendants
must prove that the allegations of the conplaint were

fraudul ently nmade, and any doubts should be resolved in favor of
the plaintiff. 1d. As in fraudulent joinder cases, defendants
burden of persuasion is a heavy one. The district court nust

resol ve di sputed questions of fact fromthe pleadings and
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affidavits in favor of the plaintiff. See B., Inc. v. Mller

Brewing Co., 663 F.2d 545 (5th Gr. 1981). The renoving party

must show that there is no possibility that plaintiff would be
able to establish a cause of action. |d.

The defendants here contended that plaintiffs fraudulently
asserted a Jones Act claim Defendants came forward with
affidavits establishing that Daughtry Sr. was hired by Lekom and
was not on any of their payrolls. In their anended conpl aint,
plaintiffs' allege that Daughtry Sr. was a borrowed servant of
def endants, subjecting themto liability under the Jones Act.

As anended, plaintiffs' conplaint sets forth that: (i) Daughtry

Sr. was a seaman; (ii) Daughtry Sr. was injured in the course and
scope of his enploynent in violation of the Jones Act; and (iii)

Daughtry Sr. was a borrowed servant of the defendants. These

all egations suffice to state a Jones Act claim See Addison, 744

F.2d at 498-99; see also Porter, 354 F.2d at 843.

In Porter, the court remanded a FELA cl ai m based upon a
borrowed servant theory. Defendant Frisco naintai ned that
because plaintiff's conplaint admtted his enpl oynent by Union,
it failed to state a claimagainst Frisco.® The court rejected
this contention. In this case, defendants simlarly attack the
Jones Act claimby denonstrating that Daughtry Sr. was enpl oyed
by Lekom W are not persuaded, however, that defendants

affidavits establish beyond dispute that no borrowed servant

8Frisco mmintained that the conplaint failed to state a FELA
claimand did not assert fraudul ent pleading.
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enpl oynent relationship existed. Their evidence did not disprove
plaintiffs' theory of liability.
The fraudul ent pleading inquiry is capable of summary

det ermi nati on. Carriere v. Sears, Roebuck & Co., 893 F.2d 98,

100 (5th Cr. 100). W established a procedure for doing so in
MIler Brewing, 663 F.2d at 549-551. Although plaintiffs "may

submt affidavits and deposition transcripts along wth the
factual allegations in the verified conplaint,” id. at 549, there
is no requirenent that they do so. Moreover, this court

di sapproved attenpts to resolve factual disputes "where the

di sputed factual issues relate to matters of substance."” [d. at
551 n.14. "[J]Jurisdictional inquiry nust not subsunme substantive
determnation.” [|d. at 550. The court nust resolve all disputed

questions of fact fromthe pleadings and affidavits in favor of
the plaintiff, and then determ ne whether there could possibly be
a valid claimagainst the defendant in question.

Plaintiffs alleged that Daughtry Sr. was a borrowed servant
in the enploy of the defendants. Plaintiffs were not required to
produce evidence proving that claimat this stage of the
litigation. The defendants failed to neet their burden of
denonstrating that the allegations were undi sputedly false.

' V.  CONCLUSI ON

The district court did not abuse its discretion when it
granted the plaintiffs an extension to anend their original
tinmely notice of appeal. Thus, we have appellate jurisdiction

over all of the plaintiffs. WMreover, defendants have failed to
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denonstrate that plaintiffs fraudulently pleaded a Jones Act
claim Plaintiffs have sufficiently pleaded a Jones Act claim
therefore this case nust be remanded to state court. Therefore,
we REVERSE the district court and REMAND to the district court,

whi ch should in turn renand the case back to state court where it

bel ongs.
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