UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2171

BEI JI NG METALS & M NERALS
| MPORT/ EXPORT CORPORATI ON,

Pl ai ntiff-Appellee,
VERSUS
AVERI CAN BUSI NESS CENTER, INC., ET AL.,
Def endant s,
AMERI CAN BUSI NESS CENTER, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(June 15, 1993)
Bef ore W ENER, BARKSDALE, and DEMOSS, Circuit Judges.
BARKSDALE, Circuit Judge:

This appeal turns on the effect to be given tw all eged oral
agreenents made contenporaneously with execution of a witten
paynment agreenent. American Business Center, Inc. (ABQ,
chal l enges a summary judgnent granted Beijing Metals & Mnerals
| nport/ Export Corporation (MVB) onits severed claimto enforce the
paynment agreenent, contending, inter alia, that the district court
m sapplied the parol evidence rule and, on issues such as
fraudul ent i nducenent, overl ooked genui ne i ssues of material fact.

W REVERSE and REMAND on the issue of fraudul ent inducenent and



those pertaining to the quality and quantity of goods; as to al
ot hers, we AFFI RM
| .

In 1988, MVB and ABC entered into a business relationship "in
order to cooperatively develop the fitness [weight [lifting]
equi pnent market in the U S. and Canada".! ABC agreed to furnish
MVB with "marketing information, custoner nanes, product sanples,
and design prints for the research and devel opnent of products that
[ MMB] may be capable of manufacturing”. MVB, in turn, agreed to
"engage in production only" and to "not sell the products designed
and ordered by [ABC] to conpanies other than [ABC]".

MVB al so agreed t hat goods woul d be manufactured i n accordance
with detail ed specifications, and be of the highest quality. But,
according to ABC, from the very begi nning, alnost every shipnent
contai ned substantial anounts of defective and non-conform ng
goods; it notified MVMB to that effect; it was assured that
substitute goods woul d be sent; and it was instructed to retain the
defective goods for later disposition.

For the shipnments from MVB to ABC, the agreenent originally
requi red "docunents against paynent", obligating ABC to pay by
letters of credit or upon presentation of bills of lading, prior to
rel ease of the goods from custons. Accordingly, ABC paid for al
shipnents prior to receipt. In 1988, the parties changed the

paynment terns to "docunent against acceptance”, allow ng ABC 90

. M\B is a conpany forned and existing under the |aws of the
Peopl e' s Republic of China.



days to pay (DDA 90). O the shipnents received on DA 90 terns,
ABC pai d only approxi mately two i nvoi ces, and subsequently refused
to pay for approximately 27 shipnents totalling nore than $1.2
mllion.?2

In July 1989, MMB notified ABCthat if it did not respond with
a paynent plan, MVB would not ship scheduled nerchandise.
Accordi ngly, that August, M ke Lian, president of ABC, travelled to
Beijing, China, to neet with M®B.?3 After several days of
negoti ati ons, Lian signed an agreenent, in which he acknow edged
t hat ABC owed MVB $1, 225, 997. 78,4 of whi ch $768, 529. 23 was over due
as of August 15, 1989. The agreenent established a paynent
schedul e, obligating ABC to pay the anmounts owed MVB in specified
install ments. Before he left Beijing, Lian nmade the first agreed
payment ($197,503.43) by check, post-dated to August 30.

ABC mai ntains that the paynent schedule was only part of the
total agreenent; that MVB orally agreed to two other itens: it
woul d ship goods to conpensate for non-conform ng and defective
goods and shortages and woul d begi n maki ng new shi pnents to ABC on
DA 90 terns, beginning Septenber 10, 1989. Lian naintains that
MVB representatives admtted that ABC had a substantial claimfor

def ecti ve and non-conform ng goods, but that because the invoices

2 For all shiprments, ABC ordered approximately $1.6 mllion in
goods and nade paynents of approxi mately $300, 000 - $400, 000.

3 Lian, a native of Taiwan, travelled to Beijing in connection
wth atrip to Taiwan.

4 The agreenent al so provided that ABC m ght owe approxi mately
$51, 000 nore.



had been entered into the accounting and banki ng system "the only
way they could nake up the problens to ABC was by shipping future
goods on nore favorable terns until the offsets were taken care

of According to Lian, MVB representatives stated that the signed
paynment agreenment was necessary only to appease the bank and the
controller, which would allow MVB to continue shipnents to ABC on
agreed-upon terns; that MVB representatives told himthat the ora
agreenents, i.e. replacenent of goods and future shipnents on D/ A
90 terns, could not be reduced to witing for "political reasons”
-- that "sone people could go to jail over this situation"; and
that he "woul d not have signed the Agreenent had he known t hat MVB
did not have the intention or the ability to performtheir part of
the bargain". Lian estimated that the total anmount of defective
goods and shortages was $500, 000.

On Septenber 1, MVB sent a letter to Lian by fax, which
stated, in part, that straight D) A 90 terns woul d not be permtted

and arguably indicated that this issue had been part of the total

agreenent.®> Lian replied twice. His first was that he coul d not

5 The |l etter provided:

After you left the Peace Hotel Beijing, |
tried very hard to convince the Bank, Finance
Di vision, and Auditing Division personnel to agree
to the installnent plan. They were not satisfied
wth the result of our negotiations for the
followng reasons: ... (3) the ternms of future
paynments must be changed to sight L/C

| told themabout: (1) the achi evenent we have
made so far as a result of our cooperation in
devel oping the market; (2) the future perspective
of our business; and (3) the tenporary difficulties
that you are now facing. Afterwards, they approved
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operate on a letter of credit basis.® Hs second, in late

the install nent paynent plan on the past overdue

anounts. Furthernore, | told themthat ... the pay
condition of sight L/Cin the future will not work
in this practical situation. After repeated

di scussion, they finally agreed to maintain the
favorable condition of D/A 90 days, but nust be
under the condition of L/C, so that debt and
del ayed paynents can be avoided in the future.

| have done ny best and hope you wll
understand.... Based on ny judgnent, you have to
accept this condition, otherwise we both will fall
into an unresol vable pit.

(Enphasi s added.)
6 The first reply stated in part:

| deeply regret hearing the decision nade by
the Finance and Audit D vision of MVB. They
probably only | ooked at this problemfromtheir own
angle ....

Besi des, due to the agitation created by other
persons and other conpanies, we have not received
any shipnment fromyou. Not only did you stop the
source of supply to nme, but al so provided favorable
DA conditions directly to ny clientele. M |oss
i s tremendous.

... Please understand L/ C sight or L/ C 90 days
is no different from hard cash. | have to spend
hard cash to get the credit. |[If your corporation
can't fully cooperate with nme whol e-heartedly, our
teammork may col | apse sadly.

At this time, | hope your corporation wll
once agai n judge this problemfromboth finance and
busi ness angles, both yours and ny situation, and
the battle that is happening on the market. Then
give ne the favorable paynent condition of D/A 90
days and resune the supply to ne. Only then, the
tenporary stoppage of our business can be ceased,
all the needed capital can be gathered, the supply
can be resuned, and the noney that ny custoners
owed ne after a discount can be coll ected.
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Septenber, referenced the alleged oral agreenent for D)A 90 terns
and arguably al so referenced the all eged oral agreenent to provide
repl acenent goods.’

Because ABC, in early Septenber 1989, stopped paynent on the
check issued in Beijing, and informed MMB that it woul d not honor
the paynent schedule, MWB filed suit against ABC (and others not

parties to this appeal) to recover paynent on the agreenent. The

substantive claim styled as on a "sworn account”, was |ater
descri bed by MMB as an "account stated". The defendants answered,
asserting various defenses to paynent, including (1) fraudul ent

i nducenent of both the paynment agreenent and the check issued in
Beijing; (2) duress; (3) breach of agreenent and breach of

contract; (4) breach of express and inplied warranties; and (5)

! The second reply provided in part:

This conpany originally planned to increase
capital, circulate cash flow, and snoothly resol ve
the difficult situation including making paynments

and discounting nerchandi se. However, what has
occurred was not what I w shed. Certain
unf avor abl e happeni ngs have taken place. | am

reporting to you as follows:

2) Since your corporation could not follow
what has been proposed in Beijing and could not
make tinely shipnments to ne before Spt. 10, using
D) A 90 days paynent condition, this conpany has to
spend extra cash of $300, 000 to purchase goods from
ot her sources. (cash flow period is 4 to 5 nonths)

3) Due to bad quality of nerchandise
di sagreenent between docunents and actual arrivals,
and ot her maj or reasons, sone of ny custoners have
cancelled their orders, sonme nmade returns, and
ot hers del ayed paynents to us...
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of f set. ABC al so counterclained against MVB (and others not
parties to this appeal) on several of the grounds asserted as

def enses and for a Deceptive Trade Practices Act (DTPA) violation.

In January 1991, the district court stayed the action as to
all parties except MVMB and ABC until the basic account clains were
adj udi cat ed. MVB noved for summary judgnent. In January 1992
after a hearing, the district court granted the notion, and
subsequently ruled that "[t] he cause of action based on the sworn
account is severed fromthe nmain action” and that the "only issue
remaining and not previously stayed, is the defendants'
counterclai mfor breach of the oral agreenent for future business".
A final judgnment for approximately $1.7 mllion was entered for
MVB.

1.

ABC cont ends that the summary judgnent is precl uded by genui ne
i ssues of material fact relating to its defenses and countercl ai ns.
It goes without saying that we review a summary judgnent de novo,
e.g., Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992),
cert. denied, US| 113 S. C. 82 (1992); and it is
appropriate if the summary judgnent record "shows] that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of |aw'. Fed. R Cv. P
56(c); Celotex Corp. v. Catrett, 477 U. S. 317 (1986). Affidavits
must set forth facts "as woul d be adm ssi ble in evidence". Fed. R

Cv. P. 56(e). Therefore, "conclusory assertions cannot be used in



an affidavit on summary judgenent”. Salas v. Carpenter, 980 F.2d
299, 305 (5th CGr. 1992). Finally, we draw all inferences
favorable to the non-novant. Reid v. State Farm Mut. Auto Ins
Co., 784 F.2d 577, 578 (5th Gr. 1986).

A

MVB sued to recover the anmount stated in the paynent
agreenent, asserting that it represents a binding contract in which
MVB agreed to extend paynent terns, and ABC agreed to pay its
out st andi ng obligations. For summary judgnent, MMVB characterized
the agreenent as an "account stated", which is "an agreenent
bet ween parties who have had previous transactions of a nonetary
character that all the itenms of the account representing such
transactions, and the bal ance struck, are correct, together with a
prom se, express or inplied, for the paynent of such bal ance".
Eastern Dev. & lInvest. Corp. v. Cty of San Antonio, 557 S W2d
823, 824-25 (Tex. G v. App.-San Antonio 1977, wit ref'd n.r.e.).
An account stated establishes a prina facie case for obligation
"w t hout other proof of price, value, quantity, or specific itens".
ld. at 826.

ABC contested the account stated characterization, contending
that the witten agreenent reflects only one portion of their
three-part agreenent to resolve all disputes regarding paynent and
the quantity and quality of the goods: part one (witten) -- ABCto
adhere to a paynent schedule; part two (oral) -- MVB to ship

replacenent goods to make wup for non-conformng goods and



shortages; and part three (oral) -- MMBto resune shipnent of goods
on DA 90 terns as of Septenber 10, 1989.

The district court held that the parol evidence rul e prevented
the two oral agreenents being a defense to ABC s obligations under
the witten paynent agreenent. It concluded that the witten
agreenent i s an unanbi guous "account restatenent”, and that not hi ng
inits four corners, or in the surrounding circunstances, indicates
the existence of collateral contingent agreenents. The court
focused on the fact that the paynent agreenent did not refer to
supply, and contai ned neani ngful consideration (extended paynent
tinme); that, at the tinme of the summary judgnment hearing (three
years later), ABC was unable to quantify with specificity MVB' s
obligation to ship replacenent goods; that MVB's | etter denying DA
90 terns did not refer to the paynent agreenent; and that Lian's
subsequent letters did not characterize ABC s obligation under the

payment agreement as contingent.?

8 We gl eaned the foregoing findings fromthe district court's
coll oquy with counsel during the summary judgnent hearing; it did
not make findings of fact and conclusions of |aw Al t hough,

pursuant to Fed. R GCv. P. 52(a), they "are unnecessary on
deci sions of [summary judgnent] notions", and our review of the
summary judgnent record is de novo, we have often enphasized that
findings of fact and conclusions of |law are "perm ssible and often
quite hel pful for appellate review'. Boazman v. Econom cs Lab.

Inc., 537 F.2d 210, 213 n.5 (5th Gr. 1976); see also WIdbur v.
Arco Chem Co., 974 F.2d 631, 644 (5th Cr. 1992) (stating that a
district court nmust "explain its reasons for granting a notion for
summary judgnent in sufficient detail for us to determ ne whet her
the <court correctly applied the appropriate legal test");
WIllianmson v. Tucker, 645 F.2d 404, 411 (5th Cr.), cert. denied,
454 U. S. 897 (1981) (noting that "an explanation of the basis of
the district court's decision can be inval uabl e even i n cases where
Rule 52(a) clearly does not require findings of fact"). As we
noted in Chandler v. Gty of Dallas, 958 F.2d 85, 89 (5th Grr.
1992) (bench trial), "the preparation of sufficiently conplete
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Under Texas law,® it is well settled that the parol evidence
rule generally bars enforcenent of prior or contenporaneous
agreenents introduced to vary, add to, or contradict terns of a
fully integrated witten instrunent. See, e.g., Tripp Village v.
MBank Lincoln Centre, 774 S.W2d 746, 749 (Tex. App.-Dallas 1989,
no wit). "[A] witten instrunent presunes that all ©prior
agreenents of the parties relating to the transaction have been
merged intothe witten instrunent”, Weinacht v. Phillips Coal Co.,
673 S.W2d 677, 679 (Tex. App.-Dallas 1984, no wit); in other
words, witten agreenents are presuned to be conpl etely integrated.
Jack H Brown & Co. v. Toys "R' Us, Inc., 906 F.2d 169, 173 (5th
Cir. 1990) (citing Hubacek v. Ennis State Bank, 317 S. W 2d 30 (Tex.
1958)) .10 As discussed below, although ABC may rebut this

concl usi ons of |aw augnents our conprehension of the |egal issues
on appeal”. This is no | ess applicable where, as here, Rule 52(a)
does not require the court to nmake | egal conclusions. Accordingly,
when a sunmary judgnment is granted, we urge the district court to
provi de findings of fact and concl usions of |aw

o We apply Texas law in this diversity action. Sal ve Regi na
College v. Russell, US|, 111 S C. 1217 (1991). 1Inits
conplaint, and thereafter, MMB relied on Texas | aw. ABC nai nt ai ns,
instead, that MWB's claim is governed by the United Nations
Convention on Contracts for the International Sale of Goods (Sale
of Goods Convention), codified at 15 U S.C. Appendi x (West Supp.
1993). MMB insists that Texas law controls. As noted in Filanto
S.p.A v. Chilewich International Corp., 789 F. Supp. 1229, 1237
(S.D.N Y. 1992), appeal dismssed, 984 F.2d 58 (2d Cr. 1993),
“"there is as yet virtually no U S. case law interpreting the Sal e
of Goods Convention". W need not resolve this choice of |aw
i ssue, because our discussion is limted to application of the
parol evidence rule (which applies regardless), duress, and
fraudul ent i nducenent; however, the district court may need to do
SO0 on remand.

10 ABC urges that we apply the parol evidence rule applicable to
the sal e of goods, which, unlike the comon | aw, does not presune
that an apparently conplete witing is a total integration. See
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presunption, id. at 174, it failed to do so. See id. (court
determ nes whether witten instrunent is conplete).
1

In support of its contention that the paynent agreenent is
i nconpl ete, ABC notes evidence that it had previously conplai ned
about the quality of goods; that it travelled to Beijing to sign
the paynent agreenent; that in discovery, MB representatives
admtted that, during the August 1989 neetings in Beijing, Lian
di scussed the i ssues of non-conform ng and defective goods in past
shipnents (albeit for a mninmal anmount of tinme and not wth
specificity); and that the earlier referenced fax sent by MVB
shortly thereafter referred to ABC s request for DDA 90 terns in
the context of their negotiations in Beijing.

Al t hough thi s evidence | eads us to questi on why ABC si gned t he
paynment agreenent, we cannot say that it is inconplete. Underneath
the heading (as translated by ABC), "Agreenent on installnent

paynent s of overdue merchandi se anount”, ! the parties item zed t he

Tex. Bus. & Com Code Ann. 8§ 2.202 comment 1 ("This section
definitely rejects: (a) Any assunption that because a witing has
been worked out which is final on sone matters, it is to be taken
as including all the matters agreed upon"); Bob Robertson, Inc. v.
Webster, 679 S.W2d 683, 688 (Tex. App.-Houston 1984, no wit).
Because the agreenent, on its face, is |limted to a paynent
schedule for overdue invoices, and nore closely resenbles a
settl enment agreenent, as opposed to a sale of goods, we will apply
the parol evidence rule devel oped by Texas common law. Cf., Jack
H Brown & Co., 906 F.2d at 170-173 (applying common law rule to
interpretation of settlenent agreenent concerning recovery of
damages for breach of contracts to purchase signs and nmansards).

1 The parties disagree over the translation of the paynent
agreenent . MVB contends that the heading should read, in part,
" AGREEMENT ON SETTLI NG PAYMENT OVERDUE'. (Enphasis added.)
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paynment schedul e, |isting anounts due, invoice nunbers, and revi sed
paynent dates. And, the agreenment in no way intimates the
exi stence of contingent extrinsic agreenents regarding future
shi pnents of goods. Instead, it specifies that "[Db]Joth sides
participated in the negotiation, in a friendly manner, on the
probl emof the anpbunt overdue by the Anerican Busi ness Center, Inc.
to the Beijing Metals and Mnerals Inport and Export Corporation.
A unani nous agreenent has been reached". (Enphasis added.) Even
accepting ABC s translation of the agreenent, ABC s proof is not
sufficiently persuasive to convince us to ignore the clear | anguage
of the witten agreenent. Conpare Jack H Brown Inc., 906 F.2d at
174 (agreenment inconplete where parties admttedly nade two
agreenents not nentioned and where agreenent was facially
inconplete). As this court recently stated:

Both the parol evidence rule and the doctrine of

integration exist so that parties may rely on the

enforcenent of agreenents that have been reduced to

writing. If it were not for these established

principles, even the nost carefully considered

written docunents coul d be destroyed by "proof" of

ot her agreenents not included in the witing.
ld. at 176.

2.

In addition, the tw alleged oral agreenents are not
"collateral” to the witten agreenent. Evidence of a collatera
cont enpor aneous agreenent "though it refer to the sanme subject
matter, and may affect the rights of the parties under the witten

contract" may be proven if not inconsistent with the integrated

contract. Conner v. My, 444 S.W2d 948, 952 (Tex. Cv. App.-
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Austin 1969, wit ref'd n.r.e.). To be collateral, the agreenent
must be nmade for separate consideration, or "must be such as the
parties m ght naturally nmake separately and woul d not ordinarily be
expected to enbody in the witing; and it nust not be so clearly
connected with the principal transaction as to be part and parcel
thereof". Winacht, 673 S.W2d at 680. W exam ne the two cl ai ned
oral agreenents in turn

First, ABC asserts that MVB conceded that ABCis entitled to
an offset of roughly $400,000 for defective and non-conform ng
goods, and thus agreed to ship replacenent goods. But, this
extrinsic evidence contradi cts the paynent agreenent, which states
that "[t]he total anmount which the Anerican Business Center, Inc.
owed to the Beijing Mtals and Mnerals Inport and Export
Corporation as a result of the DA 90 day conditions, was U S
$1, 225,997. 78", and is therefore inadni ssible. See Rincones v.
W ndberg, 705 S.W2d 846, 849 (Tex. App.-Austin 1986, no wit)
("the parol evidence rule prohibits the adm ssion of oral evidence
which alters the paynent terns of a witten contract").

Second, ABC maintains that its obligation under the paynent
schedul e was conti ngent upon MVB's agreenent to resune shi pnent on
DDA 90 day terns. W agree with ABC that this alleged oral
agreenent, standing alone, is not inconsistent with the paynent
ternms stated in the witten agreenent, because it is silent as to
future sales. However, evidence of the oral agreenent is
nonet hel ess inadm ssible, because its contingent nature s

i nconsistent with the wunconditional |anguage of the witten

- 18 -



agreenent. Cf. Jack H Brown & Co., 906 F.2d at 176 ("[w here a
witten release is unanbiguous, any attenpt to prove that the
release was signed in return for additional consideration not
mentioned in the rel ease violates the parol evidence rule").

Mor eover, we cannot concl ude that a contingency of this nature
woul d naturally be nade as a separate agreenent. As our court
stated, when presented with a quite sim/lar factual context in Jack
H Brown & Co., 906 F.2d at 176:

It is inplausible that Toys would have used
explicit, uncondi ti onal rel ease |anguage in

Mar khaml s letter, while orally agreeing to nake the
rel ease contingent on sone vague guarantee of

future business. Nor can we believe that the
all eged oral agreenent is one that would be nade
separately .... This court recogni zes that even the

nost sophi sti cat ed busi nessnen often deal with each
other informally and verbally, but in circunstances
such as these, even an unsophisticated busi nessman
... would either have protested the unconditiona
rel ease | anguage or insisted on getting the all eged
oral agreenent in witing.

Accordi ngly, we conclude, as did the district court, that ABC
is barred by the parol evidence rule from introducing extrinsic
evidence to alter the terns of the witten agreenent. '?

B

ABC asserts econom c duress as a defense to its obligations

under the paynent agreenent, contending that MVB used politica

unrest in China to convince Lian to sign it;?*® and that MVB refused

12 Because the parol evidence rule bars evidence of both alleged
oral agreenents, we need not address the statute of frauds issue.

13 In its answer, it pleaded only physical duress. Then, in
opposition to summary judgnent, it asserted, for the first tine,
econom ¢ duress (and criticized MVB for not addressing it in its
nmotion). At the summary judgnent hearing, the court concl uded t hat
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to reconcile the defective and non-conform ng goods unless Lian
signed, thus leaving himwith no choice but to do so or lose a
substanti al anount of noney.

Texas lawis well-settled that there can be no duress unl ess:
"(1) there is a threat to do sonething which a party threatening
has no legal right to do; (2) there is sone illegal exaction or
sone fraud or deception; and (3) the restraint is inmnent and such
as to destroy free agency w thout present neans of protection”.
Deer Creek Ltd. v. North Am Mortgage Co., 792 S.W2d 198, 203
(Tex. App.-Dallas 1990, nowit). Additionally, the opposing party
must be responsible for the financial distress. [d.

We conclude that ABCfailed to establish a material fact issue
on every elenent of the defense. Specifically, it failed to
provide probative evidence indicating it |acked a reasonable
alternative to signing the agreenent. According to ABC, if Lian
did not sign, it would be forced to accept defective and non-
conform ng goods, driving it into financial ruin. |In so stating,
it wholly ignores the availability of pursuing its renedi es under
Tex. Bus. & Com Code Ann., 88 2.711 - 2.717, or, if applicable,
the Sale of Goods Convention (articles 46-52). Aside from a
general reference to "cash flow problens”, and a reference to the
difficulty and expense of cover, there is no evidence in the
summary judgnent record to indicate that ABC could not pursue its
| egal renedies. The above conclusory statenents are insufficient

to establish a material fact issue.

there was neither. On appeal, ABC raises only econom ¢ duress.

- 15 -



Therefore, we conclude that ABC failed to establish economc
duress. See Pal ner Barge Line, Inc. v. Southern Petroleum Tradi ng
Co., 776 F.2d 502, 505 (5th Cr. 1985) ("the failure or refusal to
pay a contractual debt, without nore, is insufficient to establish
econom ¢ duress"); Hurt v. Standard G| Co., 444 S.W2d 342, 347
(Tex. Civ. App.-El Paso 1969, no wit) (no duress where enpl oyee
could have instituted suit rather than accept |isted early
retirenment benefits).

C.

ABC asserts that the paynent agreenent is not enforceable
because it was fraudulently induced by MWB's materially false
representations that it would ship nmerchandise on DY A 90 terns and
shi p repl acenent goods. O course, parol evidence is admssibleto
prove fraudul ent i nducenent. See Zoeller v. Howard Gardiner, Inc.,
585 S.W2d 920, 922-923 (Tex. Cv. App.-Amarillo 1979, wit ref'd
n.r.e.) (internal quotation omtted) ("Wen the issue of fraud is
raised .... [a]ll facts and circunstances l|leading up to and
connected with the transaction are, ordinarily, adm ssible").

The el enments for actionable fraud under Texas law are: (1) a
material representation was nmade; (2) it was fal se when made; (3)
the speaker knew it was false, or made it recklessly wthout
know edge of its truth and as a positive assertion; (4) the speaker
made it with the intent that it should be acted upon; and (5) the
party acted in reliance and suffered injury as a result. Cocke v.
Meridian Sav. Ass'n., 778 S. W 2d 516, 520 (Tex. App.-Corpus Christi

1989, no wit). O critical inportance here is that a promse to
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do an act in the future is not fraud, unless it is made with the
intent not to perform MJ. Sheridan & Sons Co. v. Sem nole
Pipeline Co., 731 S.W2d 620, 624 (Tex. App.-Houston 1987, no
wit).

ABC contends that Lian's affidavit and MWB's actions
i mredi ately foll ow ng consummati on of the agreenent create nmateri al
fact issues on all the elenments for fraudul ent inducenent. e
agr ee. Lian's affidavit, with all reasonable inferences in his
favor, establishes that MVB representatives promsed that it would
ship repl acenent goods to nake up for defective and non-conform ng
goods and would pronptly begin shipping nerchandise on DA 90
ternms; that these representations were false; that MMB nade them
wth the intent that they would be acted upon; and that they
i nduced Lian to sign the agreenent to his detrinent. The difficult
question is whether the summary judgnent record reflects materi al
fact i ssues on whether MMB nade representations wth the i ntent not
to perform and whether ABC justifiably relied on MWs
representations. W exam ne these issues in turn.

1.

Intent not to performa promse at the tinme it was made may be
shown by circunstantial evidence, including the subsequent conduct
of the prom sor. Pul chny v. Pulchny, 555 S. W2d 543, 545 (Tex.
Cv. App.-Corpus Christi 1977, no wit). Needl ess to say,
"[1]ntent is a fact question uniquely within the real mof the trier
of fact because it so depends upon the credibility of the wi tnesses

and the weight to be given to their testinony" Spoljaric v.
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Percival Tours, Inc., 708 S . W2d 432, 434 (Tex. 1986); thus,
"[s]ummary judgnent is rarely proper". Taylor v. Bonilla, 801
S.W2d 553, 557 (Tex. App. 1990, wit denied). Al t hough the
failure to perform standi ng al one, does not establish the i ssue of
fraudul ent intent, "[s]light circunstantial evidence of fraud, when
considered with the breach of promse to perform is sufficient to
support a finding of fraudulent intent". Spoljaric, 708 F.2d at
435 (internal quotations omtted).

The sunmmary judgnent record contains adm ssible evidence,
which, with all reasonable inferences in ABC s favor, establishes
t hat ABC had obj ected to the goods as defective and non-conform ng;
that Lian travelled to Beijing to neet with MMVMB representatives;
that MVB agreed to resune shipnments on DDA 90 terns and repl ace
defecti ve and non-conform ng goods, but stated they could not put
the agreenents in witing because "sone people could go to jail";
that, as a result, Lian, signed the paynent agreenent; and that,
al nost i mmedi at el y upon consummati on of that witten agreenent, MVB
repudiated its prom se, stating that the bank refused to agree to
DDA 90 terns without a letter of credit (which would require Lian
to procure a commtnent from his bank to pay a draft drawn by
MVB) . % We conclude that the above evidence, particularly MVB' s
refusal to put the agreenents in witing, followed al nost
imedi ately by its repudiation of one of them creates a materi al

fact issue on MVMB's intent to perform

14 Needl ess to say, sellers prefer a letter of credit over DA
terms, in part, because banks generally are far nore solvent than
buyers.
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2.

In addition, we conclude that a material fact issue exists
regarding Lian's justifiable reliance. In order to establish
fraud, ABC nust showthat its reliance on MMB' s representati ons was
justifiable as well as actual. Haral son v. E. F. Hutton G oup,
Inc., 919 F.2d 1014, 1025 (5th G r. 1990) (applying Texas |aw),
nmodi fied on other grounds, 1991 U S. App. LEXIS 1029 (Jan. 25,

1991). "“Justifiable reliance' represents a lesser burden on fraud
plaintiffs than what "reasonable reliance' mght inply". | d

(internal citations and quotations omtted). To determ ne
"Justifiable reliance", courts inquire whether, "given a fraud

plaintiff's individual characteristics, abilities, and appreciation
of facts and circunstances at or before the tinme of the alleged
fraud -- it is extrenely unlikely that there is actual reliance on
the plaintiff's part". ld. at 1026; see General Mdtors Corp.,
Pontiac Motor Div. v. Courtesy Pontiac, Inc., 538 S.W2d 3, 6 (Tex.
Cv. App.-Tyler 1976, no wit) (quoted in Haralson, 919 F.2d at
1026) (internal quotation omtted) (plaintiff may not justifiably
rely on "representations which any [ person of normal intelligence,
experience, and education] woul d recogni ze at once as preposterous

or which are shown by facts within his observation to be so
patently and obviously fal se that he nust have closed his eyes to
avoi d di scovery of the truth").

MVB mai ntains that the summary judgnent record reflects that
Lian's reliance was not justified because, in his deposition, he

admtted that he knewthat the MVB representatives had no authority
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to bind MMB, and, that approval fromboth the Chi nese bank and the

MMVB controller was a condition precedent to future shipnents.

15

The testinony reads as foll ows:

Q And so you knew that before there would
be any agreenent for shi pping that [ MVB
representatives] M. Yong, M. Jiang or M. Li
woul d have to go to the bank first?

A In nmy best know edge, yes, they told ne
that they would show this and they were [sic] act
ri ght away.

[ COUNSEL]: D d you understand that? Could you
repeat ?

Q But you did know that they would have to
go to their superiors before any kind of new
shi pping terns could be arranged?

A In nmy best knowl edge is like this: They
know better about the regulation they have there
and doing like this way, everything going to be,
you know, just go snoothly and can be active right
away.

Q But you nentioned earlier they said they
woul d have to go to their superiors and also to the
bank; is that right?

A What ever the nerchandi se com ng out, the
docunent need to go through the a bank and that's
why they need to show the -- show bank sonethi ng
like, well like case is like this, you know, it's
not a problem so, you know, they can go through
t he paperwor k agai n.

Q But you knew the bank woul d have to give
its approval first?

[ COUNSEL]: Did you know that?

Q In ny best know edge is they need to go
talk to the bank and controller in the conpany,
yes. That's ny best know edge.

A And so in order to have a witten
docunent that woul d show the future shipping terns,
you woul d have had to have gone to either the bank

- 20 -
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di sagr ee. The testinony is arguably consistent with Lian's
affidavit, in which he stated that MVB representatives told him
that the witten paynent agreenent was needed "only for purposes of
appeasi ng the bank and the controller", and that both would all ow
MVB to ship goods to ABC on the agreed terns. According to Lian,
he "woul d not have signed the Agreenent had he known that MVB did
not have the intention or the ability to performtheir part of the
bargai n" (enphasi s added).

In addition, we disagree with MVB's contention that it was
obvious that its representatives had authority to bind ABC as to
the paynent schedule, but not as to agreenents on future sales.
None of the prior witten agreenents regarding future business
listed the bank or the controller as a party, or specified that the
ternms were subject to approval. Moreover, the actual authority of
MVB representatives was peculiarly within their know edge. Cf.
Trenholm v. Ratcliff, 646 S . W2d 927, 930 (Tex. 1983) (pure
expressions of opinion are actionable "where the speaker purports
to have special know edge of facts that will occur or exist in the
future").

In sum because ABC established material fact issues on every
el ement for fraudul ent inducenent, the district court erred in

di sposing of this issue by summary judgnent.

or the controller, to your understandi ng?

A In nmy understanding is like this: This
is their internal procedure. kay....
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D.

ABC asserted def enses and countercl ai ns based on defective and
non-conform ng goods and short shipnents, including breach of
express and inplied warranties, breach of MWB's and ABC s
underlying contract, and violation of the DIPA The court
concluded that the paynent agreenent constituted a novation,
precluding ABC s objections to the goods. Because there are
material fact issues on the enforceability of that agreenment, we
concl ude that ABC s defenses and counterclains that pertain to the
quality and quantity of goods received were prematurely di sm ssed.
Sinply put, if the paynent agreenent was fraudul ently induced, it
is not enforceable, and the parties are restored to their prior
positions on the underlying contract(s), to include defenses to the
anount owed on the outstanding invoices.

L1,

For the foregoing reasons, the sunmary judgnent as to
fraudul ent i nducenent and to clainms or defenses pertaining to the
quality and quantity of goods received i s REVERSED, the judgnent in
all other respects is AFFIRVED;, and this severed clai mis REMANDED
for further proceedings consistent wwth this opinion, to include,
as to the paynent agreenent, extrinsic evidence not being
adm ssible to alter its terns, but being adm ssible on whether it
was fraudul ently i nduced.

AFFI RVED in Part, REVERSED in Part, and REMANDED.



