UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2077

JAMES DEMOUCHETTE,
Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(Septenmper 9, 1992)

Bef ore POLI TZ, Chief Judge, H GG NBOTHAM and DUHE, Circuit Judges.

POLI TZ, Chief Judge:

Janes Denpuchette, whose execution has been set by the Texas
authorities for Septenber 22, 1992, seeks federal habeas relief and
a stay of execution. The district court deni ed the habeas request,
denied a certificate of probable cause and recalled its previously

i ssued stay of execution. 1In his notions for CPC and for a stay of



execution Denpuchette wurges error under Penry v. Lynaugh.?
Concl udi ng that the disposition of this matter is directed by our
recent en banc decision in Gahamv. Collins,?2 we deny both the

nmotion for CPC and the notion for stay of execution.

Backgr ound

As detailed by the Texas Court of Cinmnal Appeals,?
Denmouchette and his brother Chris entered a Pizza Hut restaurant in
Houst on, Texas around m dni ght of October 17, 1976, shortly before
cl osing. Manager Geoffrey Hanbrick | ocked up and the Denbuchettes
j oined Hanbrick, Scott Sorrell, the assistant mnager and an
acquai ntance of one of the brothers, and Chuck Wite, a friend of
Sorrell's, at a booth and table. After a few mnutes of idle
ny

conversation Hanbrick, hearing Wite say, d think tw ce before

| pulled that trigger,"” turned to see Denpuchette shoot Wiite in
the head with a large caliber revolver. Denmouchette then shot
Hanbrick. The bullet struck himon the side of the head. Hanbrick
sl unped over and pretended to be dead; he retained consci ousness.
A third shot rang out and Hanbrick heard what he presuned to be

Sorrell falling.

! 492 U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989).

2 950 F.2d 1009 (5th Cr.) (en banc), cert. granted,

u. S , 112 S.Ct. 2937, 119 L. Ed.2d 563 (1992).

3 Denmouchette v. State, 731 S.W2d 75 (Tex.Cr. App. 1986),
cert. denied, 482 U S. 920, 107 S.Ct. 3197, 96 L. Ed.2d 685 (1987).




The Denouchettes ransacked the back room Returning to the
di ning room where Sorrell was making gurgling sounds, Denopuchette
told Chris, "Get the keys." There was another shot and Sorrell's
gurgling ceased. The keys were taken from Hanbrick and the
Denmouchettes left. Hanbrick called the police.

Sorrell died at the scene; Wite died shortly thereafter
Hanbri ck recovered from his wounds. The cash register had been
enptied and stereo equi pnent was m ssi ng.

A jury convicted Denouchette of the capital nurder of Sorrel
under Texas Penal Code 8§ 19.03(a)(2). During the penalty phase of
his trial, Denouchette presented expert testinony that he suffered
fromantisocial personality disorder, a chronic abnormality marked
by inmpulsivity, an inability to learn from experience, and
cal | ousness towards others. Although both nental health experts
cal l ed by Denmpuchette testified that his acts of violence resulted
frominpul se rather than plan, the jury answered the first speci al
i ssue, whether Denouchette had killed deliberately, in the
affirmative and |ikew se answered the second special issue
concerning future dangerousness. In accordance with the Texas

statute, the judge sentenced Denbuchette to death.* The Texas

4 Under Tex. Code Crim Proc. Ann. Art. 37.071(b) (Vernon
1981), since anended, the jury nust answer special issues:
(1) whether the conduct of the defendant that caused the death of
the deceased was committed deliberately and with the reasonable
expectation that the death of the deceased or another would result;
(2) whether there is a probability that the defendant woul d conm t
crimnal acts of violence that woul d constitute a continuing threat
to society; and (3) if raised by the evidence, whether the conduct
of the defendant in killing the deceased was unreasonable in
response to the provocation, if any, by the deceased. |If the jury
unani nously answers "yes" to each issue submtted, the court nust

3



Court of Crimnal Appeals affirned the conviction and sentence.?®
Denouchette i nvoked 28 U. S.C. § 2254 and sought habeas relief.
The st ate expressly wai ved exhaustion of coll ateral state renedies.
The district court conducted an evidentiary hearing at which
Denmouchette's trial attorney testified about mtigating evidence
whi ch he decided not to present because of the structure of the
Texas death penalty statute. The district court denied relief,
denied a certificate of probable cause, and vacated an earlier
granted stay of execution. Denmouchette tinely sought CPC and a

stay of execution.

Anal ysi s
When a district court denies a certificate of probabl e cause,

we |ack jurisdiction to decide the appeal unless we first
decide to grant one. W may issue a certificate of
probable cause only when the petitioner nakes a
substanti al show ng of the denial of a federal right. To
make a substanti al show ng, the ©petitioner nust
denonstrate that the issues are debatable anobng jurists
of reason.®

The issues raised by Denpbuchette are no | onger debatable before

this court; they are foreclosed by circuit precedent.

sentence the defendant to death; otherwise the sentence is life

i nprisonnment. The third special issue was not rel evant and was not
subm tted.

5 Denmouchette v. State, supra.

6 Cordova v. Collins, 953 F.2d 167, 169 (5th Cir.)
(internal quotations and citations omtted), cert. denied,
U. S. , 112 S.Ct. 959, 117 L.Ed.2d 125 (1992).




Denmouchette's principal argunent is that the Texas death
penalty statute was unconstitutional as applied to himbecause the
jury was unable, wthout a special instruction, to give full
mtigating effect to his evidence of antisocial personality
di sorder. | nvoki ng Penry, Denmouchette contends that his
personal ity di sorder had rel evance to his noral cul pability beyond
his propensity to act without deliberation. He further notes that
t he di sorder functioned only as an aggravating factor with respect
to the probability of recidivism Under these circunstances,
Denmouchette maintains, Penry requires the giving of a special
i nstruction, which was denied in his case.

Applying Penry's teachings in Graham sitting en banc we

st at ed:

Penry clearly stands for the proposition that nerely
because the mtigating evidence has any relevance to a
negative answer to one of the special issues does not
necessarily suffice in all cases to sustain application
of the Texas statute. Penry's evidence has sone such
relevance to the first issue. The nore difficult
gquestion is whether the Texas statute can operate as
wittenin any case where the mtigating evidence, though
all clearly relevant to support a negative answer to one
or nmore of the issues, nevertheless also has any
mtigating relevance whatever beyond the scope of the
special issues. Penry can fairly be read as precl uding
use of the Texas statutory schene in any such situation.
But, Penry can also fairly be read as addressing only a
situation where sone mgjor mtigating thrust of the
evidence is substantially beyond the scope of any of the
i ssues. That, indeed, was the case in Penry, where as to
the third issue the mtigating evidence was al

essentially irrelevant, as to the second issue it was
only affirmatively harnful to the defense, and as to the
first issueits favorable rel evance was essentially m nor
but its "major thrust" was beyond the scope of the




i ssue. ’

In Gaham we adopted the latter reading of Penry, holding that a
special instruction was required only if a "mgjor mtigating
thrust"® of the evidence was substantially beyond the scope of al

t he speci al issues.

Here, the jury was able to give mtigating effect to
Denmouchette's personality di sorder evidence in deciding whet her he
acted deliberately. A "major thrust"” of his expert testinony was
that an antisocial personality acts on inpulse rather than
del i beration. Although a reasonable juror m ght have found that
this evidence had independent mtigating value in reducing noral
culpability, we cannot say with assurance that a major mtigating
thrust of the evidence was substantially beyond the reach of the
del i berateness i ssue. Accordingly, Denpbuchette's argunent that he
was entitled to a special jury instruction is forecl osed by G aham

Denmouchette further contends that the operation of the Texas
deat h penalty schene so hanpered his trial attorneys in devel opi ng
a mtigation defense as to deprive himof effective assistance of
counsel. To the extent this is a claimof constructive denial of
sixth anmendnent rights, we rejected this argunent in My V.

Collins,® explaining that a rule allowing such ineffective

! 950 F.2d at 1026-27 (enphasis in original).

8 Id., 950 F.2d at 1027.

o 948 F.2d 162 (5th Cir. 1991), cert. denied, u. S.
, 112 S.Ct. 907, 116 L.Ed.2d 808 (1992).




assi stance clains would be inpossible to cabin because tacti cal
deci si ons concerning the type of evidence to present in sentencing
proceedi ngs "are always channelled by the requirenents of the
statute under which the state proceeds."!® To the extent the
argunent would fault trial counsel's decision to forego devel opi ng
mtigating evidence that m ght also be hurtful, it offers no nore
than the ei ghth amendnent contention which |i kew se is forecl osed.

For these reasons, the application for a certificate of

probabl e cause and the notion for stay of execution are DEN ED

10 May, 948 F.2d at 167; see also Black v. Collins, 962 F.2d
394, 407 (5th Gir.), cert. denied, us , 112 S.Ct. 2983
(1992) .



