IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1932

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

EUGENE JESSI E CHAPMAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Cct ober 29, 1993)
Before H G3d NBOTHAM DAVIS, and SMTH, C rcuit Judges.
H G3 NBOTHAM Circuit Judge:

This case presents issues under the firearns statutes
including a question of the sufficiency of the proof that a
def endant knew he remai ned under indictnment after his convictionin
a Texas court. W find that the governnent failed to prove Chapman
knew he was under indictnment when he denied it while purchasing a
gun. W reverse his conviction on the two counts that required
this proof. W affirm Chapman's conviction on two counts of
recei ving a gun whil e under indictnent. Wth these two counts, the
governnent did not have to prove Chapman's know edge of his | egal

st at us.



I

The gover nnent charged Jesse Eugene Chapman with two counts of
maki ng false statenents in connection wth the acquisition of
firearms, in violation of 18 U S.C. 88 922(a)(6), 924(a)(1l), and
two counts of receiving firearms while wunder indictnment, in
violation of 18 U.S. C. 88 922(n), 924(a)(1)(D)

On February 13, 1991, Chapman was convicted of burglary, a
state crinme punishable by inprisonnent for over one year. He
received ten years probation. He appealed. Wile his appeal was
pendi ng, Chapman purchased a Cobray M11 9 mllinmeter pistol from
a federally licensed firearm shop. He signed ATF form 4473
answeri ng "no" when asked whet her he was "under indictnent” for any
crinme punishable by inprisonnent for over one year. Police |ater
arrested Chapman for assault with the Cobray pistol.

Wil e the appeal was pending, and a few days |ater, Chapman
purchased a .22 cali ber pistol and a .38 caliber Derringer fromthe
sane gun shop. Chapman again conpleted ATF form 4473, nmaking the
sane response. Police |later arrested Chapman for speeding. Police
searched his car finding the |oaded Derringer, the .22 caliber
pi stol, and crack cocaine in small plastic bags.

The district court denied a notion to dismss the firearns
charges for failure to state an offense. A jury convicted on al
counts. Chapman appealed. W affirmtwo counts, and reverse two

counts.



I

The governnent charged Chapman with knowi ngly making a fal se
st at enent when he answered "no" to the "under indictnent" question,
and with acquiring a firearmwhile "under indictnent." He argues
that the evidence did not show that he was "under indictnment" or
t hat he knew about his status when he purchased the firearns.

Under 18 U. S.C. 8§ 922(a)(6), the governnent nust prove that
Chapman know ngly nmade a false statenent to a federally |icensed
firearns dealer with respect to a fact material to the | awful ness
of the sale. Under 18 U S. C. 8 922(n), the governnent nust prove
t hat Chapman was "under indictnent” and that he willfully purchased
the firearns.

The federal firearns statute defers to state law on the
definition of "conviction." That definition, the governnent says,
inplicitly defines "under indictnent": "[What constitutes a
conviction of such a crinme shall be determ ned in accordance wth
the law of the jurisdiction in which the proceedi ngs were held."
18 U S.C § 921(20)). Under Texas |aw, though convicted and

sent enced, Chapnman renai ned "under indictnent"” during the appeal of

his conviction. Johnson v. State, 784 S.W2d 413, 414 (Tex. Crim
App. 1990).

It was stipul ated t hat Chapman had been i ndicted, stood trial,
and been found guilty and sentenced for the state burglary of fense;
that Chapman had appealed his burglary conviction. There was
evi dence that he purchased the firearns during the pendency of his

appeal .



Whet her the governnent proved sufficient facts to denonstrate
t hat Chapman knowi ngly nade a false statenent in response to the
"under indictnent" question is nore problematic. The governnent
had to prove that Chapman knew he was "under indictnent" to prove
that he knowi ngly made a fal se statenent.

The governnent points to the fact that his appeal bond stated,
" Appeal Bond (After I ndi ct nent - - Fel ony- - Per sonal Bond) , "
mai ntaining that this epigraph advised Chapnman that he renained
"under indictnent” while on bond during the pendency of his appeal.
Thi s docunent, however, proves nothing, as "After Indictnent," if
anyt hing, suggests that Chapman no |onger renmained "under

i ndi ctnment," but had achieved the status of "convicted felon."

Mor eover, the governnent points to the fact that an ATF agent
questi oned Chapman about his purchases whil e Chapman served tine in
jail. After the agent inquired about his response to the "under
i ndi ctment” question, Chaprman reportedly told the agent, "Well, |
messed up on that one." This statenent sheds little |ight on
whet her Chapman knew that he was "under indictnent” when he
purchased the firearns.

When the governnent charges that a defendant knowingly |ied
about his legal status, it nust offer proof that he knew his
st at us. In a practical sense, ignorance of the law is here a
def ense because the charged falsity rests on defendant's untrue
statenent of his |legal status. Chapman knew what had happened to

hi m but there was no proof that he knew what the | egal | abel was,

and that's the question the governnent asked and now says he |ied



about . O course, "convicted felon" is also a |Iegal
characterization of fact, as are many "factual" matters. Proof of
conviction alone may be sufficient for a jury to infer that
def endant knew of his status as a convicted felon. The rationality
of inferences ultimately rest on commopn sense--a shorthand that
experience has taught us the probabilities. This ordinarily is a
qui ntessential jury question. There is a point, however, at which
the status is so beyond conmon under st andi ng, arcane, and fact to
i nference so attenuated, we nust find that any inference alone is
not enough.

To be sure, Chapman al so stated on ATF form 4473 that he was
not a "convicted felon,” and a jury could have inferred that he
intended to lie in response to that question. The statenent was
actually true, however, because under Texas | aw, Chapnman was not a
"convicted fel on" during the pendency of his appeal, the governnent
could not have charged Chapman with naking a false statenent
denyi ng he was a convicted felon. This prosecutor's dilenmma is no
nmore than a creature of the governnent's form That the prosecutor
is uncertain of the "correct" response to an essentially |egal
gquestion he urges was knowngly and falsely given is a large
warning. It was not heeded.

1]

The district court properly denied Chapman's pretrial notion
to dismss the Section 922(a)(6) and Section 922(n) counts for
failure of the indictnent to charge an offense. The i ndict nment

stated an of fense under both counts because, as a matter of | aw,



Chapman remai ned "under indictnent" following the guilty verdict
and during the pendency of his appeal.
|V

The district court properly charged the jury that Chapman was
"under indictnment" when he purchased the firearns. He clains that
this instruction violated his due process right to have the
gover nnent prove each el enent of the Section 922(a)(6) and 922(n)
counts. Chapman and the governnent, however, stipulated that a
jury had found himaguilty of burglary, and that he purchased the
firearnms during the pendency of his appeal. Wth the stipulation
of fact, the legal question of Chapman's status was the only
remai ni ng rel evant issue. There was no issue here that would
"depend on the probative value of the evidence. . . ." United

States v. Vidaure, 861 F.2d 1337, 1340 (1988), cert. denied, 489

U S. 1088 (1989).
\%

The sentencing guidelines state that the offense | evel for the
firearns convictions should be 12 because he was convicted under
Section 922(n). US S G 8§ 2K2.1(a)(2) (Nov. 1990). The
guidelines also provide that if a defendant used or possessed a
firearmin connection with the comm ssion or attenpted comm ssion
of any other offense, the offense |evel should be cal culated by
applying US.S.G 8§ 2X1.1 (Nov. 1990) if to do so would result in
a higher offense |evel. US S G 8§ 2K2.1(c)(2) (Nov. 1990).
Section 2X1.1 requires application of the guideline for the offense

commtted wth or facilitated by the firearm including any



adj ustnents required by the guidelines for that offense. W reject
Chapman's argunent that the district court should have applied
US S G 8§ 1B1.3(a)(1) (Nov. 1990), concerning "rel evant conduct,"
and that his firearns offenses cannot neet the definition of
“rel evant conduct."

The district court properly determ ned that the offense | evel
for the firearmused during the shooting offense was 20, U S. S G
8§ 2A2.2 (Nov. 1990), and that the offense | evel applicable for the
firearms used during a drug offense was 22. US S G
§ 2D1.1(a)(3)(O) (15 (MNov. 1990). The court selected the higher
of fense |l evel of 22 fromthe drug offense, reduced it by 2 points
for acceptance of responsibility, and sentenced Chapman using the
of fense | evel of 20.

In addition, Chapman argues that even if the district court
was correct in principle in applying the alternative guideline for
the drug offense, the trial court incorrectly concluded that the
of fense was that of possession with intent to distribute rather
than sinple possession. W disagree, Chapman carried individual
bags of crack and a pistol, evidence that he was prepared for
transactions and trouble in the marketpl ace.

Moreover, Chapman argues that the district court "double
counted" by including Chapnman's state conviction both in
calculating the offense level and in conputing the points for his
crimnal history. Chapman, however, wai ved any error based on this
issue as he failed toraise it either in his witten objections to

the pre-sentence report or orally at the sentencing hearing.



At any rate, though U.S.S. G § 4Al1. 2 (Nov. 1990) provides that
a "prior sentence" includes only conduct that is not part of the
instant offense, in this case, the instant offense was not the drug
of fense, but the unlawful acquisition of the firearns. In other
wor ds, Chapman was not convicted in federal court of the drug
of fense, but of the firearns offense. The drug of fense entered the
cal cul ation only derivatively.

Qur decision to reverse Chapman's conviction on counts 1 and
3 upsets the district court's sentencing plan. We vacate the
sentence i nposed and remand to the district court for resentencing
upon counts 2 and 4.

AFFI RVED | N PART and REVERSED and REMANDED | N PART.



