IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1770

JIMW G MOORE,
Pl ai ntiff-Appellant,
vVer sus
ELI LILLY & CO. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(April 30, 1993)
Bef ore GOLDBERG GARWOOD, and WENER, G rcuit Judges.
WENER, Circuit Judge.

In this appeal of an age discrimnation case,! Plaintiff-
Appel lant Jinmmy G More asserts that the district court erred in
granting sunmary judgnent in favor of Defendant-Appellee Eli Lilly
& Co. (Lilly). Moore argues that the district court inproperly
i nposed a "pretext burden" on him and that there were genuine
issues of material facts concerning whether Lilly's proffered
reason for dismssing himwas pretextual. Qur plenary review of
the summary judgnent evidence places us in agreenment with the
district court's grant of summary judgnent in favor of Lilly, so we

affirm

1 See 29 U.S.C. 8§ 621 et seaq.



I
FACTS AND PROCEDURAL HI STORY

Moore worked for Lilly for over thirty years. None disputes
that during his time with Lilly, More had always been a
satisfactory salesman. Hi s enploynent was termnated by Lilly in
Cct ober 1990, however, for "falsifying sanple records.” At the
time of his discharge, More was fifty-nine years ol d.

Lilly, in conpliance with the Prescription Drug Marketing Act
of 1987,2% operated a systemto track the drug sanples distributed
to physicians by sal espersons. Under Lilly's system al
sal espersons were required to send "call cards" to Lilly each day,
reporting the day's distributions of sanples to doctors. Each
sal esperson's daily reports were checked against an inventory of
his or her sanples conducted at the end of each quarter. |If the
results of the inventory revealed a discrepancy with totals from

the sal esperson's call cards, he or she was considered to be "out
of balance,” and the disparity would have to be reconcil ed. A
sal esperson's inability to reconcile a discrepancy could result in
his or her 1) being required to submt daily |logs, or 2) being
t er m nat ed.

Moore was out of balance for the second quarter of 1990
After discussing the di screpancy with Kathy Hager man, who worked in

Lilly's "sanpl e accountability departnent,"” More sent a letter to
t hat departnent requesting that his records be altered to reflect

a different distribution of sanples. The purpose of this letter

2 See 21 U.S.C. § 353.



was to correct the discrepancy. It was |ater discovered that the
nmodi fied record of sanples distribution, as reflectedinthe letter
Moore sent to the sanple accountability departnent, could not have
been correct; Moore apparently never had on hand a sufficient
supply of sanples to nake possible the distributions that his
| etter asserted he had nade.® Hagerman informed Mbore that the
distribution set forth in the letter was not possible in view of
the stock he had possessed during the relevant tinme. |n response,
Moor e requested that Hagerman return his letter, but she refused.
Lilly term nated Moore's enploynent, believing that this incident
constituted a falsification of conpany records.

On Cctober, 12, 1990, Moore net with his supervisor, Charles
Yel verton. He informed Moore that his term nation was based on
falsification of the sanple records. After Moore wote to Lilly's
Board chairman conplaining about the termnation, two Lilly
executives went to Dallas and met with Mbore.* As a result of that
nmeeting, Moore's termnation date was nodified to reflect an
effective termnation date of Decenber 31, 1990.

Moore filed an age discrimnation charge against Lilly with

the EEOCC. Before any resolution was nmade of that charge, though

3 The discrepancy invol ved sanples of two types of
medi cation: "Axid 150" and "Axid 300." In his letter to the
sanpl e accountability departnent, More stated that, although his
original reports had reflected that he had distributed Axid 150,
he had actually distributed Axid 300. Hagerman | ater discovered
that during the tinme relevant to the letter, More did not have a
sufficient quantity of Axid 300 to nmake the distribution, which
was set forth in the letter, possible.

4 These executives were Thomas Coyne, Director of Personnel,
and Dick Wyjcik, a Vice-President.
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Moore brought the instant action in the district court. In its
opi nion, the district court assuned that More had nade out a prinm
facie case. In response, Lilly asserted a non-di scrimnatory basis
for t he term nation))i.e., t he falsification of sanpl e
records))which the court found to be legitimate. Subsequently, the
district court granted summary judgnent in favor of Lilly, finding
that Moore had failed to present any evidence to denonstrate that
the legitimate, non-discrimnatory reason articulated by Lilly was

pretextual. More tinely appeal ed.

|1
ANALYSI S

A. St andard of Revi ew

It is well established that, on appeal froma district court's
grant of summary judgnent, we review the record "under the sane
standards which guided the district court."® The standards we

apply are set out in the Suprene Court trilogy of Anderson v

Li berty Lobby, Inc.,® Celotex Corp. v. Catrett,’” and Matsushita

Electric Industrial Co. v. Zenith Radio Corp.® Summary judgnent is

proper when no issue of material fact exists and the noving party

> Wal ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir. 1988).

6 477 U.S. 242 (1986).
7 477 U.S. 317 (1986).
8 475 U.S. 574 (1986).



is entitled to judgnent as a matter of law.?® I n determ ning
whet her sunmary judgnent was proper, all fact questions are vi ewed
in the light nost favorable to the non-novant. Questions of |aw

are reviewed, as they are in other contexts, de novo.?!

B. Shifting Burdens in ADEA d ai ns

The litany of cases inthis court establishing the alternating
burdens to be carried by the parties to an age di scrim nation case,
like the litany of those creating our standard of reviewfor grants
of sunmary judgnent, is a long and well established one. As there

is no direct evidence of age discrimnation in the instant case, "a
three step analysis applies." In the first step, the plaintiff
must prove a prinma facie case by denonstrating that he or she was
(1) discharged; (2) qualified for the position; (3) within the
protected age class))over 40))at the tinme of discharge; and (4)
repl aced by soneone out si de of the protected age cl ass))under 40))or
was ot herw se di scharged because of his or her age.?!?

By proving a prima facie case, the enployee establishes a
rebuttabl e presunption that the enployer unlawfully discrim nated

agai nst the enployee. The enployer my then negate this

presunption by articulating alegitimte, non-discrimnatory reason

® FED. R CvVv. P. 56(c); see Celotex, 477 U S. at 323-25.

10 WAl ker, 853 F.2d at 358.
11 Hanchey v. Energas Co., 925 F.2d 96, 97 (5th G r. 1990).

12 Bi enkowski v. Anerican Airlines, Inc., 851 F.2d 1503,
1504-05 (5th Gir. 1988).




for its action. |f the enployer articulates such a reason, and on
summary j udgnment produces sufficient evidence to support the reason
thus articulated, "the burden reverts to the plaintiff to prove
t hat the enployer's reason[] [is] pretextual."®® "The plaintiff can
show pretext by introducing evidence which proves that the reason
stated by the enployer, 'though facially adequate, was untrue as a
matter of fact or was, although true, a nere cover or pretext' for
illegal discrimnation."* Stated another way, the plaintiff my
prove pretext by "either showing that a discrimnatory reason
nmoti vated the defendant or by showing that the proffered reason is
unwort hy of credence."?®®

To overcone a notion for summary judgnment, of course, the
plaintiff need only produce evidence to create a genuine issue of
material fact concerning pretext. It is clear, however, that the
plaintiff's summary judgnent proof nust consist of nore than "a
mere refutation of the enployer's legitimte nondiscrimnatory

reason. " To denonstrate pretext, the plaintiff nust do nore than

13 Normand v. Research Inst. of Am, Inc., 927 F.2d 857, 859
(5th Gr. 1991) (citing Thornbrough v. Colunbus & Geenville RR
Co., 760 F.2d 633, 646 (5th Gr. 1985), which cited Texas Dep't
of Comunity Affairs v. Burdine, 450 U S. at 248, 253-55 (1981)).

141d. (quoting Elliot v. Goup Medical & Surgical Servs.,
714 F.2d 556, 566 (5th Gr. 1983), cert. denied, 467 U S. 1215
(1984)) .

15 Hanchey, 925 F.2d at 98.
6 See FED. R Qv. P. 52(a).
17 Bi enkowski, 851 F.2d at 1508 n.6 (rejecting the Third

Circuit's standard as discussed in Chippollini v. Spencer Gfts,
814 F.2d 893 (3d Cir.1987)).




"cast doubt on whether [the enployer] had just cause for its
deci sion"; he or she nust "show that a reasonable factfinder could
conclude that [the enployer's] reason[] [is] unworthy of
credence."® Specifically, "[t]here nust be sone proof that age
nmotivated the enployer's action, otherwise the |aw has been
converted fromone preventing discrimnation because of age to one

ensuring dismssals only for just cause to all people over 40."?%°

C. Mbore's Caimof Age Discrimhnation

The district court assuned that Moore had established a prinma
facie case of age discrimnation. As Lilly does not contest this
poi nt on appeal, and all of the elenents are clearly net, we nake
t he sane assunpti on.

Lilly asserted as its legitimate, non-discrimnatory reason
for Moore's term nation that he was di scharged because he falsified
the records di scussed above. |In support of this contention, Lilly
present ed consi derabl e deposition testinony by More and ot hers.
It is clear to us, as it was to the district court, that the
cogni zant executives of Lilly could have reasonably believed that
Moore requested the alteration of his sanple distribution records
W t hout verifying what he had distributed to the doctors. Wen he
was informed of the inpossibility of the distribution under the

alteration that he had requested in his letter, he imediately

18 Hanchey, 925 F.2d at 99.

19 Bi enkowski, 851 F.2d at 1508 n.6 (citing Wite v.
Vathal |y, 732 F.2d 1037 (1st Cr. 1984)).

7



asked that the letter be returned to him Fromthese actions Lilly
coul d have reasonably inferred that Mwore had sonething to hide,
nanely, his falsification of the drug sanple records. Such a
reasonable belief by Lilly is wundeniably a legitimte, non-
discrimnatory reason for its termnation of More's enploynent.
The fact that the enpl oyers' reasonabl e belief eventually proves to
have been incorrect))if, for exanple, More were eventually to be
vi ndi cated fromthe charges of fal sifying records))woul d not change
the conclusion that the firing had been non-discrimnatory. To
survive sunmary judgnent, therefore, Moore had the burden of
produci ng sone evidence that Lilly's proffered explanation is nere
pretext. In the |anguage of Hanchey, More had to "carr[y] [his]
burden of showi ng a genuine issue of fact regarding the pretext
i ssue. "2 Qur review of the summary judgnent evidence satisfies us
that Moore sinply failed to neet this burden.

Moor e m sapprehends t he burden shifting process. At tines, he
even appears to argue that he has no pretext burden at all. He
conplains that the trial court inproperly ruled that his "prim
facie proof was not itself sufficient to raise any inference
what soever that More's age was the notive." Moore thus
denonstrates his belief that his prina facie case is sufficient to
nmeet hi s second evidentiary burden of denonstrating a genui ne i ssue
of material fact regarding pretext in order to defeat Lilly's
summary judgnment notion. This belief in turn denonstrates More's

failure to grasp fundanental principles of this area of |aw.

20 Hanchey, 925 F.2d at 98.



Moore cites, inter alia, an Eighth Grcuit case, H cks v. St

Mary's Honor Center,? for the propositionthat "after 'pretext' has

been established,” the prima facie case can have an inpact on the
case in favor of the plaintiff. W agree with our Eighth G ruit
colleagues that if a plaintiff is able to denonstrate that the
enployer's facially legitimte, non-discrimnatory reason for its
action is pretext, the inference created by the prim facie case
could well be the basis for a favorable verdict for the plaintiff.
The plaintiff need not necessarily respond to defendant's non-
discrimnatory reason if (but only if) plaintiff anticipatorily
denonstrated in his or her prima facie case that the reason was
pretext.?? In Hi cks, for exanple, the plaintiff had "proved all of
def endants' proffered reasons for adverse enpl oynent actions to be
pretextual." Followng the plaintiffs' discrediting of all of the
defendants's proffered reasons for their actions,

defendants were in a position of having offered no

|l egitmate reasons for their actions. I n other words,

defendants were in no better position than if they had

remai ned silent, offering no rebuttal to an established

i nference that they had unlawful Iy di scrim nated agai nst

plaintiff on [an illegal basis].?

Moore's problem however, is his total failure to produce any
evidence of pretext, either in connection with establishing his

prima facie case or subsequently in response to Lilly's

denonstration of a non-discrimnatory reason for its action. He

21 970 F.2d 487 (8th Cir. 1992).
22 See id. at 492.
23 1d. at 492.



protests that the district court inposed on him a new "pretext
burden” which the court plucked from the wording of our Hanchey
opinion. Not so. The district court was nerely requiring More to
do what all of the relevant case | aw demands that he do: produce

sone evi dence of pretext.?

2 In his brief to this court, More argues that "footnote 6
[ of the Bienkowski opinion] cannot be read to establish a new
"pretext burden.'" Mbore goes on to state that such a burden
cannot "be harnonized wth Burdine, other Fifth Grcuit cases,
and the views of other [c]ircuits,” and he inplies that such a
burden woul d make victory inpossible for an ADEA plaintiff.

In the hope of forestalling the unnecessary expenditure of
plaintiffs' funds and judicial resources through the filing of
fl awed age discrimnation cases, we have revi ewed exhaustively
this circuit's published opinions in ADEA cases that are the
progeny (since 1988) of G een, Burdine, Thornbrough, or
Bi enkowski . Qur review shows that when an ADEA plaintiff can
produce valid evidence of pretext after the enployer has
proffered a legitimate, non-discrimnatory explanation for its
action, the plaintiff can succeed. See Ramrez v. Alright
Parking El Paso, Inc., 970 F.2d 1372, 1377 (5th Cr. 1992); Lloyd
V. Georgia Gulf Corp., 961 F.2d 1190, 1194,95 (5th GCr. 1992);
VWalther v. Lone Star Gas Co., 952 F.2d 119, 122-24 (5th Cr
1992); WIlson v. Mmarch Paper Co., 939 F.2d 1138, 1146-47 (5th
Cir. 1991); Normand Research Inst. of Am, Inc., 927 F.2d 857,
862-64 (5th Gr. 1991); Young v. Gty of Houston, 906 F.2d 177
182 (5th Cr. 1990); Deloach v. Delchanps, Inc., 897 F.2d 815,
818-19 (5th Gr. 1990); Burns v. Texas Gty Refining, Inc., 890
F.2d 747, 749-51 (5th Gr. 1989); Hansard v. Pepsi Cola Metro
Bottling Co., 865 F.2d 1461, 1465-66 (5th Cr 1989); Uffel man v.
Lone Star Steel Co., 863 F.2d 404, 407-08 (5th Cr. 1989). 1In a
smal | er but significant nunber of cases, to which the instant
case may be added, ADEA plaintiffs who fail to neet their burden
to produce sone valid evidence of pretext are unsuccessful. See
Waggoner v. Gty of Garland, = F.2d __, 1993 W 81530 (5th
Cr.)(affirmng the grant of sunmmary judgnment in favor of
defendant); Guthrie v. Tifco Indus., 941 F.2d 374, 378 (5th Gr.
1991) (sane); Anburgey v. Corhart Refractories Corp., 936 F. 2d
805, 813-14 (5th Gr. 1991)(sane); Hanchey v. Energas Co., 925
F.2d 96, 98-99 (5th G r. 1990)(sane); Little v. Republic Refining
Co., 924 F.2d 93, 96-98 (5th Cr. 1991)(affirm ng grant of JNOV
in favor of defendant); Mol nar v. Ebasco Constructors, Inc., 986
F.2d 115, 1993 W 59042, *3 (5th Cir.)(reversing jury verdict
t hat had been rendered in favor of plaintiff); Laurence v.
Chevron, U.S. A, Inc., 885 F.2d 280, 284-85 (5th GCr.
1989) (sane). A fair reading of the |atter set of cases reveals
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Moore attenpts, in tw assertions, to produce satisfactory
evidence that Lilly's reason for his termnation was pretext
(1) that a series of comments made by his supervisor, Yelverton
denonstrated discrimnatory intent in connection with More's
termnation, and (2) that certainirregularities in the procedures
followed by Lilly in connection wth More's termnation
denonstrate discrimnatory intent. As we shall explain, however,
none of Mbore's evidence establishes a sufficient nexus between his
age and his termnation to create a genui ne issue of material fact
concerning pretext. It cannot therefore defeat Lilly's notion for

summary judgnent.

1. Yelverton's Comrents

Moor e asserts that a nunber of comments nmade by hi s supervisor
denonstrates that he had a bias against ol der workers in general,
and Moore in particular. Phrased in the vernacul ar of our prior
opi ni ons, Modore is asserting that even if Lilly's stated reason is
facially wvalid, it is "a nmere cover or pretext for illegal
discrimnation"))i.e., that "a discrimnatory reason notivated

[Lilly]."? Mbore submts that his term nation was a product of the

that the nost prevalent flawin the losing plaintiffs' evidence
is the absence of proof of nexus between the firing (or failure
to pronote) and the allegedly discrimnatory acts of the

enpl oyer. In our survey, we found only two ADEA cases in which
the plaintiff failed to produce evidence sufficient to make out a
prima facie case. See Fields v. J.C Penny Co., 968 F.2d 533,
536 (5th Gr. 1992); CGumyv. Anerican Airlines, Inc., 946 F. 2d
423, 428-29 (5th Gr. 1991).

25 See supra notes 14-15 and acconpanyi ng text.
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discrimnatory intent evidenced by Yelverton's remarks and was not
a product of the drug record falsification reason given by Lilly.
Not only do the statenents that Moore attributes to Yel verton fai
directly to refute Lilly's explanation of More's term nation as
pretextual, they fail to denonstrate discrimnatory intent vel non.

Moor e asserts that when Yel verton | earned that he was going to
becone the supervisor of the division in which More worked,
Yel verton asked the outgoing supervisor a series of questions
concerni ng the ages of the current enpl oyees and whet her any of the
ol der enpl oyees planned to retire soon.? These questions, however,
cannot be said to represent, as More asserts, a discrimnatory
intent by Yelverton. Wthout nore, they nerely denonstrate a new
supervi sor's reasonabl e i nquiries about the ages of the nenbers of
his work force and their known plans for the future))facts on which
to guage the anticipated | ongevity of his crew. #

The other set of statenents that More proffers as proof of

discrimnatory intent concerning his termnation are two nore

26 The former supervisor stated in a deposition that
Yel verton specifically asked about More's retirenent plans when
he | earned of Mbore's age.

27 |n Burns v. Texas City Refining, 890 F.2d at 750-51, we
found that the plaintiff had denonstrated pretext, and one part
of his proffered evidence consisted of a supervisor's inquiry
concerning plaintiff's age. |In Burns, however, the inquiry,
which itself did not denonstrate discrimnatory ani nus, was
acconpani ed by the fact that the supervisor knew of savings in
pensi on paynents that could be realized if older workers were
di sm ssed, and that specific efforts had been nade to i nduce
Burns to | eave before his termnation. See id. |In the instant
case, however, there is nothing nore than an inquiry by a new
supervi sor concerning the age of his workforce. W cannot infer
discrimnatory aninus fromthat inquiry.

12



Yel verton remar ks that sinply do not have any negative inplications
about Moore or his age. The first was a conment nmade by Yel verton
when the he and Moore were on a sales call together. Yel verton
stated that if he were in More's position he woul d be out seeing
the world. Such nusings about eventual retirenent sinply do not
evidence discrimnatory intent. Neither do tastel ess but i nnocuous
"pottie hunmor" comments, such as one made by Yelverton to More. 28

Moore adds that he was told by other Lilly supervisors not to
recommend people over thirty-five years of age for new sales
positions. The inplication of that advice))that Lilly wanted to
make training i nvestnents in enpl oyees of an age that woul d predict
| ong range enpl oynent))is not indicative of age bias and certainly
did not affect Moore, who | ong before had been hired as a sal esnman.
Moore al so stated in a deposition that he was the ol dest man in the
district office. But again, the fact that the ol dest enployee in
the district was term nated sinply does not denonstrate that the
facially age-neutral reason Lilly offered for that term nati on was
pret extual . ?®

2. The G rcunstances of Mwore's Term nation

Moore next clainms that "the pretextual nature of Lilly's

28 gpecifically, when Yelverton and Mbore were in a restroom
at the sane tine, Yelverton stated that Moore "had a strong
streamfor an old man." Al though this coment denobnstrates that
Yel verton m ght have been | ess than genteel at tines, it fails to
denonstrate discrimnatory ani nus.

2% Moore also insists that "a substantial raise was in the
works [for him and . . . that this led to Yelverton's sense of
urgency in termnating him" Assumng that this is true, we fail
to see any relation whatsoever to More's age.

13



alleged reason for termnation is obvious" from the facts
surrounding his termnation. Wth this argunent, More continues
his attenpt to create a genuine issue of material fact regarding
Lilly's stated reason, insisting that it is "a nere cover or
pretext for illegal discrimnation® or that "a discrimnatory
reason notivated [Lilly]."?3

Moore argues that six facts surrounding his termnation
(noting that "the list could easily be continued') denonstrate
Lilly's discrimnatory intent. These facts, which for purposes of
this review we assune to be true, are: (1) that Lilly has told
i nconsi stent stories concerning the termnation; (2) that Moore was
termnated for "falsifying records" before Yelverton knew the
elements of the offense; (3) that Yelverton varied Lilly's
di scharge procedures and di sobeyed orders fromhis supervisors in
deciding to termnate Moore; (4) that "More was term nated for
attenpting to correct a situation caused by soneone else's
m st ake"; (5) that the sanple accountability departnent only pl aced
himon the daily log (a |l esser penalty) but Yelverton decided to
termnate him and (6) that Yelverton "shot first and asked
questions later"))making his inquiry only after he termnated
Moore. Concerning these six assertions, the district court stated:
"Whil e these conflicting accounts indicate a factual dispute as to
exactly how Moore was term nated, their existence does not provide
direct (or even indirect) proof that he was fired because of age."

We agree.

30 See supra notes 14-15, 23 and acconpanyi ng text.
14



Proof that an enployer did not follow correct or standard
procedures in the termnation or denotion of an enpl oyee may wel |
serve as the basis for a wongful discharge action under state | aw.
As we have stated, however, the ADEA was not created to redress
wr ongf ul di scharge sinply because the term nated worker i s was over
t he age of forty.3 A discharge may well be unfair or even unl awf ul
yet not be evidence of age bias under the ADEA. To make out an
ADEA claim the plaintiff nust establish the existence of discrete
facts that show sonme nexus between the enpl oynent actions taken by
the enployer and the enployee's age. Here, there is no

denonstrat ed connecti on ot her than Moore's bal d assertion that one

exists. That sinply will not suffice.
111
CONCLUSI ON
Moore, like so many other ADEA clainmants before him has

failed to produce summary judgnent evi dence capabl e of show ng the
exi stence of a genuine issue of material fact on the pretext issue.
Agreeing with the district court's well-reasoned opinion that
explain the court's grant of Lilly's notion for summary judgnent,
we

AFFI RM

31 See Bi enkowski, 851 F.2d at 1508 n. 6.
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