IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1527
UNI TED STATES OF AMERI CA Petiti oners-Appell ee
ver sus
JUAN RUBEN GONZALES Def endant - Appel | ant

Appeal from The United States District Court
for The Northern District of Texas

(March 29, 1993)
Bef ore WSDOM and DUHE, Circuit Judges and HAIK, ! District
Judge.

HAI K, District Judge:

Juan Ruben Gonzal es, appell ant, was charged by indictnment with
a violation of 8 U S.C. Section 1326, Reentry of a Deported Alien.
He pled guilty and was sentenced to eighty-six nonths in custody,
three years of supervised release, and ordered to pay a nandatory
speci al assessnment fee of $50.00. The District Court sentenced
Gonzal es under the guidelines which were in effect at the tine he
was sentenced. CGonzal es contends that he should have been
sentenced pursuant to the guidelines which were in effect at the

time he reentered the United States. We affirmthe District Court.

! District Judge of the Western District of Louisiana,
sitting by designation.



FACTS

On August 27, 1979 Gonzal es was granted pernmanent residency
status. |In 1989, he was convicted of an aggravated felony2 On
April 24, 1991, as aresult of his conviction, he was remanded i nto
the custody of the Immgration and Naturalization Service and
deported fromthe United States as an aggravated felon. Gonzal es
made a speedy return to the United States. He was back over the
border within hours of his deportation, staying with relatives in
Dal | as. He remained there as an illegal alien until he was
di scovered and arrested on Novenber 21, 1991.

The district court enhanced appell ant's base offense | evel by
sixteen levels pursuant to U S. Sentencing Guidelines Section
2L1.2(b)(2), an anmendnent to the guidelines which becane effective
Novenber 1, 1991. The district court ruled that there was no ex
post facto problem which would entitle Gonzales to be sentenced

under an earlier and nore |l enient version of the guidelines.

DI SCUSSI ON

Gonzal es argues that the district court should have applied
the guidelines in effect at the tine he entered the country rather
than when he was found in the country. An application of the
guidelines prior to the anmendnent would result in a decrease of
twel ve of fense | evels, and thereby reduce his sentence.

Gonzal es contends that he violated 8 U S.C. Section 1326 on

2 The Presentence Report indicates that Gonzal es was
convicted of "Unlawful Possession with Intent to Deliver a
control | ed Substance" and was sentenced to serve fifteen years.
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April 25, 1991 when he reentered the United States. He clains the
application of the sentencing guidelines in effect on Novenber 1,
1991 for a crime commtted on April 25, 1991 constitutes a
violation of the ex post facto clause of the United States
Consti tution.

The guidelines in effect at the tine of sentencing are the
appropriate source for determning a sentence absent an ex post

facto problem U.S. v. Ainsworth, 932 F.2d 358, 362 (5th Cr.),

cert. denied, u. S , 112 S. C. 327, 346 (1991). A

crimnal law is ex post facto if it is retrospective and
di sadvant ages t he of fender by altering substantial personal rights.

Mller v. Florida, 482 U S. 423, 430 (1987).

We need not decide whether the guidelines as anended are
retrospecti ve because Gonzal es comm tted the of fense after Novenber
1, 1991 when the anendnent becane effective. The clear |anguage in
8 U.S.C. Section 1326(a)(2) provides three separate occasi ons upon
which a deported alien may conmmt the offense: 1) when one
illegally enters the United States; 2) attenpts to illegally enter
the United States; or 3) when a deported alien is found at any tine
in the United States. The plain words of the statute set out
discrete points in tinme when the crine may be commtted.

One of the three neans of commtting the offense outlined in
8 US C 1326(a)(2) is to be a deported alien found within the
borders of the United States. Gonzales admts that he was
di scovered after the effective date of the amendnent to the

sentenci ng guidelines. He was charged by indictnment with having
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illegally entered the United States and having been found as an
illegal alien. He pled guilty to this charge and admtted to the
underlying facts as presented by the governnent at the tine of his
pl ea.

The governnent's argunent that petitioner should be sentenced
under the new version of the guidelines is well founded. There are
no ex post facto consequences. The district court properly applied
the anended version of the guidelines when determning the
appropriate sentence for Gonzal es.

We AFFIRM t he sentence handed down by the district court.
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