IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1339
Summary Cal endar

FEDERAL DEPQOSI T | NSURANCE CORPORATI ON,
As Successor in Interest to, o/b/o
NCNB Texas Nati onal Bank,
Pl ai ntiff-Appellee,
VERSUS

KAHLI L ZOOW I N MARKETS, INC., et al.,

Def endant s,
KAHLI L ZzOOw | N MARKETS, | NC.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Novenber 13, 1992)
Before JONES, SM TH, and DeM3SS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:
We clarify today, in light of our recent holding in Federal

Deposit | nsurance Corp. v. Myerland Co. (In re Myerland Co.),

960 F.2d 512 (5th Cr. 1992) (en banc), the question of the ju-
risdiction of a federal court of appeals where a matter has been
renmoved to federal district court while appeal is pending in a
state court of appeals. Concluding that in the instant case we
are without jurisdiction in the absence of a final judgnent en-

tered by the federal district court, we vacate and renand.



l.
NCNB Texas National Bank ("NCNB") brought suit agai nst Donal

J. Delp and the instant appellant, Kahlil ZoomIn Mrkets, Inc.
("Kahlil"), for enforcenent and collection of prom ssory notes
and for foreclosure of a lien against property. NCNB had

acquired the notes fromthe Federal Deposit |nsurance Corporation
("FDIC') as receiver for First RepublicBank Fort W rth, N A,
followng the failure of the bank that previously had owned the
notes; NCNB | ater assigned the notes to the FDICin its corporate
capacity ("FDI C/ Corporate").

The state trial court entered sunmmary judgnent in favor of
FDI C/ Corporate, and Kahlil filed notice of appeal in state court.
FDI C/ Corporate then renoved the matter to federal district court

pursuant to 12 U . S.C. 8§ 1819(b)(2)(A and (B), the sane renova

provision utilized in Meyerland. See Meyerland, 960 F.2d at 514.
A few days later, Kahlil filed a notice of appeal to this court,
seeking review of the state trial court's summary judgnent and
four of its orders. Again within a few days, Kahlil filed in the
district court a notion to transfer the action to this court

pursuant to 28 U S C. § 1631.1 The district court pronptly

! Section 1631 reads as foll ows:
Transfer to cure want of jurisdiction

Wienever a civil action is filed in a court as defined in
section 610 of this title or an appeal, including a petition for
review of administrative action, is noticed for or filed with such
a court and that court finds that there is a want of jurisdiction
the court shall, if it is in the interest of justice, transfer
such action or appeal to any other such court in which the action
or appeal could have been brought at the tine it was filed or

(continued...)



granted the notion to transfer and, w thout entering a judgnent
of any kind, directed the clerk of court to close the proceeding

and transmt the records to this court.

.
This court plainly does not have jurisdiction stenm ng from
a purported transfer pursuant to section 1631. By its very
ternms, that section may be utilized only for a transfer from a
court that lacks jurisdiction. But in light of Meyerland, it is
uncontrovertible that the federal district court had jurisdiction

once the renoval petition was filed. See Myerland, 960 F.2d at

515- 20. Specifically, as we noted in Meyerland, id. at 514-15,

section 1819(b)(2)(B) provides that renoval pursuant thereto is

to the appropriate United States district court.'" (Enphasis

added in Meyerland, footnote omtted.)

L1,

We al so conclude that in the absence of a final, appeal able
judgnent from the district court, we are wthout jurisdiction.
As we have reasoned that the transfer order entered pursuant to
section 1631 cannot suffice, we nust |ook to sone other order or
pl eadi ng that confers appellate jurisdiction; we find none.

It is true that before the transfer order was entered,

(. ..continued)

noticed, and the action or appeal shall proceed as if it had been
filed in or noticed for the court to which it is transferred on
the date upon which it was actually filed in or noticed for the
court fromwhich it is transferred.
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Kahlil filed a notice of appeal. That notice, however, cannot
divest the district court of jurisdiction and confer jurisdiction
on this court wthout the existence of an appeal able order from
the district court.

A proper course for the district court to take under these

circunstances is set forth in 5300 Menorial Investors, Ltd. V.

RTC (In re 5300 Menorial Investors, Ltd.), 973 F.2d 1160 (5th

Cr. 1992). There, we held that the district court "correctly
entered the state court's judgnent as its own, conplying wth the

requi renent set forth in Ganny Goose Foods [v. Brotherhood of

Teansters, Local No. 70, 415 U. S. 423, 435-36 (1974)]. Accord

Walker v. FDIC, 970 F.2d 114, 121 & n.12 (5th GCr. 1992)." 1d.
at 1163.°2
Thus, we conclude that we are wthout jurisdiction. The

district court's transfer order is VACATED, and this matter is
REMANDED to the federal district court for entry of a final,

appeal abl e judgnent.

2 In First RepublicBank Fort Wrth v. Norglass, Inc., 958 F.2d 117, 119
(5th Gr. 1992), decided before Meyerland, we noted that Fed. R Cv. P. 60(b)
“was the appropriate nmechanism for challenging the state court judgnment once
it was renmoved to the federal district court."” (Citations omtted.) We
concluded that we have "no jurisdiction to entertain an appeal until the
district court has issued a final or otherw se appeal able order [, and t]hat
order, in a case which has been renoved to federal court following the entry

of judgnment in state court, will be one resolving a tinely filed Rule 60(b)
notion . . . . The intervenors could not have perfected an appeal from the
state court judgnment until they filed a tinmely Rule 60(b) motion." [d. at
119- 20.

Meyerland, as an en banc case, supplants the statenments in First
RepublicBank that a rule 60(b) notion is the neans to effect an appeal upon
removal. As in 5300 Menorial, the district court may adopt the state court's
judgnent as its own, whereupon the federal district court's judgnent becones
appeal abl e.
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