UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1328

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

ROLAND EUGENE BUTLER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(April 5, 1993)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
DAVIS, G rcuit Judge:

Rol and Eugene Butler makes a nunber of challenges to his
conviction and sentence on charges of possessing with intent to
di stribute both cocaine (Count 1) and cocai ne base (Count I1). W
find no error except in the court's order refusing to allow Butl er
to conduct an independent chem cal analysis of the substance
all eged to be cocaine base. W therefore affirm on the cocaine
charge (Count 1), vacate the judgnent on the cocai ne base charge
(Count I1), and remand to the district court with instructions to
allow Butler to test the substance alleged to be cocai ne base.

| .

On August 1, 1991, at approximately 12:45 a.m, Oficer Roy

Kai ser, a Narcotics detective with the Los Angeles Police

Departnent, observed an African-Anerican female approach the



Arerican Airlines ticket counter at the Ontario International
Airport in California. She purchased a ticket with cash and,
W t hout carrying any |luggage, hurriedly exited the term nal instead
of approaching the boarding gate. Oficer Kaiser consulted with
airport enployees and determ ned that she purchased the ticket in
the nanme of Robin Janerson. The ticket was for one-way travel
departing at 1:00 a.m to arrive in Wshington, D C via
Dal | as/ Fort Worth.

Kai ser's partner, Oficer Robert Gartner, followed the wonman

and observed her |eave the termnal and hand her ticket to the

appel | ant . The appellant waited for several mnutes and then
entered the termnal. Oficer Gartner followed appellant to the
security screening area. O ficer Kaiser also observed the

appel l ant, an Afri can- Aneri can nmal e weari ng a gray, doubl e-breasted
suit and carrying a bl ack briefcase and gray garnent bag, enter the
term nal and qui ckly approach the security screening area. Oficer
Kai ser then followed the appellant to the gate area and observed
hi m board the 1:00 a.m flight to Dall as.

O ficer Kaiser then telephoned Agent Mke Minday of the
Dal | as/ Fort Wrth DEA Task Force, relayed his observations, and
requested that Agent Minday investigate the appellant upon his
arrival in Dallas. At the Dallas/Fort Wirth Airport, Agent Minday
observed a man fitting appellant's description arrive on the flight
fromOntario, California. He was carrying a black briefcase and a
gray garnent Dbag. Agent Munday approached the appellant,
identified hinself, and asked for his airline ticket. The ticket,

paid for in cash and issued to R Janerson, was for one-way travel



from Ontario to Washington D.C. via Dallas/Fort Wrth. Agent
Munday asked for identification but appellant, appearing nervous,
deni ed having any identification. Agent Munday asked appellant if
his name appeared correctly on the ticket and the appell ant
responded that he did not know why the nane Janerson appeared on
the ticket. Appellant then presented a California identification
card bearing the nane Rol and Eugene Butl er.

Agent Minday asked to search the appellant's briefcase, and
t he appellant consented to the search. Agent Minday then asked to
search the appellant's garnent bag. Appellant first responded that
he had found the garnent bag on the airplane, but |ater stated that
Robin, his half-sister, gave himthe bag at Ontario Airport. The
appel lant did not consent to the search of the garnent bag, and
Agent Munday asked him to follow the officers to have a drug-
detecting canine sniff the bag for the presence of narcotics. The
appel lant followed the officers to the airport | obby area. The dog
gave a positive alert that the garnent bag contai ned narcotics.
Agent Munday t hen arrested appell ant and advi sed hi mof his Mranda
rights. The appellant |later gave a witten consent to search his
garnent bag and Agent Munday searched the bag in his office. Agent
Munday found a white powdery substance and a brown pasty substance,
both of which tested positive for cocaine after a field test.
Approxi mately one week later, Agent Minday found a hospital
adm ttance card bearing the nane of Roland Butler inside a pocket
of a pair of jeans recovered fromthe garnent bag.

Butl er was charged with know ngly possessing 988.1 grans of

cocaine wwththeintent to distribute, inviolation of 21 U.S.C. 88§



841(a) (1) and 841 (b)(1)(B); and know ngly possessing 948.4 grans
of cocaine base with the intent to distribute, in violation of 21
U S.C 88 841(a)(1) and 841(b)(1)(A.*

Prior to trial, appellant filed a notion to suppress the
evidence seized from himat the airport and any statenents nade
during his interrogation. The court overruled the notion after a
heari ng. The appellant also filed a notion to require the
governnent to furnish appellant with a sanple of the controlled
subst ances for testing and analysis. The court denied the notion.
The appellant also filed an application requesting the court to
order issuance of a subpoena to a character witness in California,
whi ch the court al so deni ed.

After trial, the jury returned a verdict of guilty on both
counts. The court sentenced appellant to concurrent terns of 240
mont hs i nprisonment on each count, and concurrent terns of four
years of supervised release on the cocai ne offense and five years
on the cocai ne base offense. Butler filed a tinely notice of
appeal .

.

Butler first challenges the district court's order denying his
application for the issuance of a subpoena to produce Kerry
Morning, a character witness, and the court's refusal to admt into
evidence portions of that witness's affidavit. The affidavit

acconpanied Butler's application for the issuance of the subpoena

! Butler was charged on and found guilty of a third count
of know ngly possessing 948.4 grans of cocai ne base. After
trial, the court granted the governnent's notion to dism ss and
set aside the jury's verdict on this count.



and denonstrated the nature of the character witness's testinony.
Morning stated that appellant's character and reputation were
i nconsistent with that of a drug dealer. Appellant contends that
the court's ruling violated both his constitutional and statutory
right to conpul sory process.

On appellant's statutory claim Fed. R Cim P. 17(b)
provides that a court shall order a subpoena on a naned w tness
upon a satisfactory showing "that the defendant is financially
unable to pay the fees of the witness and that the presence of the
W tness i s necessary to an adequate defense."” Atrial court enjoys
W de discretion in determ ning whether a subpoena should issue
under Rule 17(b). United States v. Q ebode, 957 F.2d 1218, 1222
(5th Gr. 1992), cert. denied, 122 L. Ed. 2d 683 (1993). It is
unusual that a character witness's testinony will be essential to
an adequate defense. This is not such an unusual case. Cocaine
and cocai ne base were recovered froma garnent bag that Butler was
carrying. A card identifying Butler was found in the garnent bag.
It is unlikely that Morning' s testinony woul d have underm ned this
strong, direct evidence of quilt. It follows that Mrning' s
testi nony probably woul d not have changed the verdict in this case.
We are satisfied that the witness was not "necessary to an adequate
def ense. "

Simlar reasoning persuades us that Butler's constitutiona
claim nust also fail. Butl er cannot show that he was unable to
obtain a fair trial wthout Mrning' s testinony. See Ross v.
Estelle, 694 F.2d 1008, 1011 (5th Cir. 1983).

Appel I ant al so chall enges the court's refusal to allow himto



i ntroduce the foll ow ng passages of Morning' s affidavit:
Rol and' s character and reputation is not consistent with that
of a drug dealer. | have never known Rol and to possess, use,
or sell drugs.

The accusations against Roland are inconsistent with ny
know edge of his character and reputation.

Appel lant's argunent is neritless. The district court facilitated
a stipulation between the parties. It agreed to admt nost of the
affidavit into evidence because both the governnent and the
appel lant stipulated to its adm ssion. The court refused to admt
the above quoted part of the affidavit because the governnent
declined to stipulate to its admssibility. The hearsay affidavit
was only admssible to the extent the parties agreed to its
adm ssibility. W find no error in the court's refusal to admt
the affidavit inits entirety.
L1,

The appellant next argues that the district court erred in
overruling his notion to suppress evidence because the officers
| acked reasonabl e suspicion in seizing appellant. For purposes of
reviewing the district court's ruling at a suppression hearing we
accept the court's factual findings "unless they are clearly
erroneous or are influenced by an incorrect view of the law "
United States v. Simons, 918 F.2d 476, 479 (5th Cr. 1990).

Agent Munday stopped appellant because he nmatched a
description of an individual who exhibited suspicious behavior in
the Ontario airport. The court found that the initial contact
bet ween t he agents and appel | ant constituted "nere conmuni cation,”
whi ch does not inplicate the Fourth Amendnent. See United States
v. Hanson, 801 F.2d 757, 761 (5th Cr. 1986). W have held that a

6



"sinple stop," consisting of a request for identification and a
pl ane ticket, does not constitute a seizure. United States v.
Gal berth, 846 F.2d 983, 989-90 (5th Gr.), cert. denied, 488 U S.
865 (1988).

The court found that a seizure occurred when appel | ant handed
Agent Munday his airline ticket and identification card bearing two
different nanes, and that the seizure was justified and supported
by reasonabl e suspicion. "[A] district court's determ nation that
a seizure has or has not occurred is a finding of fact subject to
reversal only for clear error." United States v. Val diosera-
Godi nez, 932 F.2d 1093, 1098 n.1 (5th Cr. 1991). Accepting the
court's finding that a seizure occurred, we nust determ ne whet her
the officers' detention was supported by reasonabl e suspi ci on.

"Reasonabl e suspicion nust be supported by specific and
articulable facts which, taken together with rational inferences
fromthose facts, would warrant a person of reasonable caution in
the belief that the intrusion was appropriate.” Simons, 918 F. 2d
at 481 (citing Terry v. Chio, 392 U. S. 1, 21 (1968)). Agent Miunday
knew that in California the ticket was paid for in cash, was for
one-way travel, and was purchased by a woman who did not board the
flight. Rather, she gave the ticket to appellant, who was hiding
anong palm trees outside the airport. Appel | ant possessed a
recently purchased cash one-way ticket in another person's nane.
Appellant initially denied knowi ng why the ticket was issued to "R
Janerson," but |later stated that his half-sister had purchased the
ticket for herself. Al t hough appellant initially denied having

identification, helater showed an identification card, bearing the



name of Roland Butler. These facts, when taken together, form a
reasonabl e basis for suspecting that the appellant was engaged in
unl awful activity. The officers therefore devel oped reasonabl e
suspicion to justify detaining the appellant.? Because the
officers' detention of appellant was supported by reasonable
suspicion, the court properly overruled appellant's notion to
suppress evi dence.

| V.

A

Next, Butler challenges his conviction of possession of
cocai ne base and his resulting sentence on three rel ated grounds.
First, he argues that the evidence is insufficient to support the
jury's finding that he possessed cocai ne base.

Butler's argunent is neritless. The finding is anply
supported by the testinony of an experienced DEA chem st. The
chemst, M. Edwin Albers, testified that he perforns a cocaine
base analysis approximately two to three tines a week. He
testified in detail about the tests he conducted. He tested three
sanpl es of substances that were seized from the appellant and
concluded that the first sanple was cocaine hydrochloride, or
cocai ne. He concluded that the second and third sanples he tested
wer e cocai ne base.

The appel | ant argues that the governnent produced no evi dence

that the chem st tested the substance to see if it was snokeabl e,

2 Appel l ant raises no challenge to the propriety of the
police action in requesting Butler to acconpany them and the
| ater events that led to the recovery of the controlled
substances fromButler's garnent bag.



or able to be vaporized and drawn into the lungs. The appell ant
al so argues that, at the tine the agents seized the substance from
him it was not hard or rock-1like, but was soft, nushy, and a bit
wet . In other words, the appellant argues that because the
subst ance was not hard and dry--known properties of crack cocai ne- -
t he substance was not, or had not yet becone, cocaine base within
t he neaning of 8 841(b) and the guidelines. W disagree.

Neither the statute, 21 U S.C. § 841(b), nor the sentencing
gui del i nes define the term "cocai ne base." This court has found
crack cocaine to be a cocaine base, noting that "[n]unerous cases
have hel d that crack cocaine is one type of cocai ne base.” United
States v. Metcalf, 898 F.2d 43, 46-47 (5th Cr. 1990). But this
court has not held that crack cocaine is the only form of cocaine
base. Appellant's reliance on United States v. Thonmas 1is
m spl aced. See United States v. Thomas, 932 F.2d 1085 (5th Gr.),
cert. denied, 112 S. C. 264, and cert. denied, 112 S. Q. 428
(1991), and cert. denied, 112 S. C. 887 (1992) In Thomas, the
def endant chal | enged his conviction for possession of cocai ne base
on grounds that the term "cocaine base" was unconstitutionally
vague. For that reason, he contended that he was not placed on
notice that his possession of crack cocai ne of fended the statute.
In rejecting that argunent, we stated that the term"cocai ne base, "
when referring to crack cocaine, is not unconstitutionally vague
because: "even many children on the street know the difference
bet ween powdered cocai ne and crack," and "we can fall back on the
common usage and definition of crack cocaine." Thomas, 932 F. 2d at

1090. In rejecting this constitutional challenge we did not



suggest that crack cocai ne and cocai ne base are synonynous.

O her courts have found the term"cocai ne base" to enconpass
nmore than just crack cocaine. See, e.g., United States v. Lopez-
Gl, 965 F.2d 1124, 1134 (1st Cr.) (opinion after rehearing)
("Al'though we continue to believe that Congress indeed was
concerned primarily with the crack epidemc in enacting [§ 841(b)],
t he Gover nnent now persuades us that it does not necessarily foll ow
that the term' cocai ne base' includes only crack cocaine."), cert.
dismssed, 112 S. . 2959, and cert. denied, 113 S. C. 484
(1992); United States v. Reyes, 782 F. Supp. 609, 611 (S.D. Fl a.
1992) (rejecting contention that cocai ne base neans only crack,
finding that "tan, chunky substance" identical in conposition and
effect to crack but differing only slightly in physical appearance
was "cocai ne base").

The record in this case supports the conclusion that one of
t he substances Butl er possessed was cocai ne base. "District judges
are forced to rely on the expert testinony of chemsts who
specialize in drug analysis in order to determne the identity of
a substance." Lopez-G I, 965 F.2d at 1135. The DEA chem st
testified that cocaine hydrochloride becones cocaine base by
dissolving it in water and treating it wth baking soda. The
hydrochl ori de nol ecule then neutralizes and separates from the
cocai ne base. The cocaine base is not water soluble, so it forns
oily droplets and sinks to the bottomof the container. After the
wat er solution is poured off, the cocai ne base renmai ns, which cool s
and hardens into hard chunks. The reaction speeds up when the

m xture is heated. The chem st testified that the "nushy, wet"

10



subst ance seized from the appellant was cocai ne base, presumably
because the critical reaction transform ng cocaine to cocai ne base
had occurr ed.

Based on this testinony, we reject the appellant's argunent
that the wet, nushy substance he possessed had not yet becone
cocai ne base because it had not conpleted the drying process.
Al t hough a substance does not appear to be crack cocaine, it nmay
neverthel ess be cocaine base wthin the neaning of 8 841(b). W
conclude that the evidence supports the jury's verdict and the
court's finding that the appell ant possessed "cocai ne base" within
t he neaning of 8§ 841(b) and the guidelines.

B

Second, appellant argues that the statute and gquidelines,
which do not include a definition of "cocaine base," are
unconstitutionally vague as applied to him We di sagree.
Appel lant correctly notes that this Crcuit has rejected a
chal | enge that the statute is unconstitutionally vague on its face,
because we can rely on "the conmmopn usage and definition of crack
cocaine." See Thomas, 932 F.2d at 1090. He contends, however,
t hat because he did not possess crack cocai ne, and because crack
cocai ne i s synonynous wi th cocai ne base, the definition of "cocaine
base" is uncertain and unconstitutionally vague as applied to him

We have rejected appellant's argunent that crack cocaine is
the only form of cocaine base. W have al so concluded that the
governnent's expert testinony supports a conclusion that the wet,
mushy substance seized from appel |l ant was cocai ne base. Al though

t he substance had not conpletely dried, it was chunky rather than
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powdery, and was not water sol uble. The term "cocai ne base,"”
therefore, enconpasses the substance that appell ant possessed and
is therefore not unconstitutionally vague as applied to appellant's
case.

C.

Third, the appellant argues that the court erred in refusing
to grant his notion to conpel the governnent to produce sanpl es of
the substance alleged to be cocai ne base so that appellant could
conduct an i ndependent chem cal analysis of the substance. 1In his
nmotion, appellant cited Fed. R Cim P. 16(a)(1)(C, which
provides, in pertinent part:

Upon request of the defendant the governnent shall permt the

defendant to inspect . . . tangible objects . . . or portions

thereof, which are within the possession, custody or control
of the governnent, and which are material to the preparation
of the defendant's defense or are intended for use by the
governnent as evidence in chief at the trial, or were obtained
fromor belong to the defendant.
In cases involving a controlled substance, "a concomtant part of
t he exam nation or inspection [is] the right of the accused to have
an independent chemcal analysis perfornmed on the seized
substance."” United States v. Gaul tney, 606 F.2d 540, 545 (5th Cr
1979), rev'd sub nom on other grounds, Steagald v. United States,
451 U. S. 204 (1981).

Because the substance all eged to be cocai ne base was obt ai ned
from Butler and because the governnent intended to use the
substance as evidence at trial, we agree that the court erred in
refusing to grant appellant's notion to test a sanple of the

subst ance. But even if the substance was di scoverabl e under Rul e

16(a) (1) (O, we nust determ ne whether the court's error prejudiced
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appel lant's substantial rights. See United States v. Gonzal ez, 661
F.2d 488, 494 (1981). Appellant's rights were prejudiced if his
inability to test the substance affected the verdict. Uni ted
States v. Montemayor, 703 F.2d 109, 119 (5th Gr.), cert. denied,
464 U.S. 822 (1983).

We concl ude that we can not determ ne fromthe record whet her
appellant's substantial rights were prejudiced. Because no
i ndependent anal ysi s of the substance occurred, we can not eval uate
whet her such an analysis could have changed the verdict. W
t herefore vacate appellant's conviction on the cocai ne base charge
(Count 11). W remand this case to the district court wth
instructions to order the governnent to produce a sanple of the
sei zed substance all eged to be cocai ne base to allow the appel | ant
to conduct an i ndependent chem cal anal ysis of the substance. The
testing shall be under the control and supervision of the district
court. |If the analysis raises an issue of fact as to whether the
substance tested is cocai ne base, then the district court should
order a new trial on the cocaine base charge. On the other hand,
if the analysis does not raise a legitinmate issue of fact on the
chem cal conposition of the substance and the court determ nes that
t he appel | ant suffered no prejudice, then the district court should
reinstate its original judgment.?3

V.

3 Butler did not limt his Rule 16(a)(1)(C notion in the
district court to the cocaine base. But his chall enge on appeal
istothe court's failure to permt himto test the substance
"all eged to be cocaine base." W therefore do not vacate the
conviction on Count I.

13



Next, appellant argues that the district court erred when it
enhanced his sentence under 8 3Cl.1 of the Sentencing CGuidelines.
This section provides for a two-level increase for the wllful
obstruction of justice during the investigation, prosecution, or
sentencing of an offense. The district court acknow edged
appellant's constitutional right to a trial and to testify in his
own behalf. The court found, however, that appellant obstructed
justice not because he declared his innocence under oath, but
because he gave perjured testinony on facts that were material to
the issues to be decided by the jury. "Though the court may not
penal i ze a defendant for denying his guilt as an exercise of his
constitutional rights, enhancenent based on perjury IS
permssible." United States v. CGol df aden, 959 F.2d 1324, 1331 (5th
Cr. 1992). See also United States v. Dunnigan, 113 S. . 1111
(1993) ("Upon a proper determ nation that the accused has conm tted
perjury at trial, an enhancenent of sentence is required by the
Sentencing CGuidelines.").

Al so, the record supports the court's finding that appellant
gave perjured testinony. Aside from other, |less naterial
i nconsi stencies in appellant's testinony, the appellant testified
that his half-sister asked himto take the garnent bag containing
the drugs to her nephew in Washington, D.C, and that he owned no
clothing found in the garnment bag. But the agents found a hospital
adm ttance card bearing appellant's nane in a pocket of a pair of
j eans recovered fromthe garnent bag. The district court did not
err in enhancing appellant's sentence for obstruction of justice.

VI .
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For the reasons stated above, we affirm the conviction on
Count I. We vacate the conviction on Count Il and remand the case
to the district court to permt Butler to conduct an independent
chem cal anal ysis of the substance identified as cocai ne base. |If
the district court concludes that Butler suffered no prejudice due
to his inability to test the substance earlier, the court may
reinstate its judgnent. |f, however, the district court finds that
appel l ant was prejudiced fromhis inability to test the substance
it will order a newtrial on Count I1I.

The judgnment of the district court is therefore AFFIRVED in
part, VACATED in part, and REMANDED for further proceedings

consistent with this opinion.
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