IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1131

MARY JANE FORBUSH,
Pl ai ntiff-Appellant,

ver sus
J. C. PENNEY COVPANY, | NC.

PENSI ON PLAN, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(June 25, 1993)

Before REYNALDO G GARZA, HI GG NBOTHAM and EMLIO M GARZA,
Circuit Judges.

H G3 NBOTHAM Circuit Judge:
| .

This is an interlocutory appeal from the district court's
refusal to certify a class. Plaintiff Mary Jane Forbush, a vested
retiree under the J.C. Penney Conpany Pension Pl an, sued Penney on
behal f of herself and all those simlarly situated. Forbush worked
at a California Penney store from 1970 until 1983, when she was
laid off at the age of 62. Under the applicable terns of the
Penney pension plan, Forbush becane eligible to receive her
benefits when she reached the age of 65 in 1985. The plan in
effect at that tine, however, offset the noney due Forbush under
the plan by the anount she was estimated to receive from Soci al

Security. Since Forbush's estimated Social Security benefits



exceeded her benefits under the plan, the conpany determ ned that
she was entitled to nothing.

Forbush filed this class action suit in US. D strict Court
for the District of Maryland in 1988, claimng that the plan's
met hod of estimating Social Security benefits violated several
provi sions of ERISA See 29 U S.C 8§ 1001 et seq. After the
Maryland district court ordered the case transferred to the
Northern District of Texas, Forbush noved for certification of the
class. In her notion Forbush sought to represent all forner and
current Penney enpl oyees:

1) who have been enpl oyed by Penney at any tine after
January 1, 1976;

2) who have, or nmay obtain, a vested right to benefits
under the pension plan; and

3) whose pension benefits have been or will be reduced
or elimnated as a result of the plan's
overestimation of their Social Security benefits.

For bush estimated the size of the class at 10, 000.
.

Penney opposed For bush' notion on several grounds, but relied
nmost heavily on the fact that the potential class was covered by
four different pension plans. From 1976 to 1982, the plan used the
"prior earnings nethod" in estimating a retiree's Social Security
benefits. This nethod assuned that an i ndivi dual's earnings before
joining the conpany were simlar to the wages she received during

her first year with Penney. As Forbush points out, this nethod had

an especially negative inpact upon wonen retirees, for whom the



assunption of full-tinme enploynent during all of the years before
comng to Penney was unrealistic.

In July 1982, Penney offered an alternative nethod for
estimating Social Security benefits. In addition to the prior
earni ngs nethod, retirees could request that their Social Security
benefits be determ ned under the "zero earnings nethod." Thi s
second nethod relied entirely on the enployee's earnings wth
Penney, assum ng zero earnings elsewhere, and then offset that
anount by 60% Penney instituted yet a third nethod of estimating
Soci al Security benefits in 1984, a two-step "prorated nethod." It
first determned the retiree's total wages by di sregardi ng all non-
Penney earning years, and then prorated this sumby multiplying it
by the nunber of years in service and then dividing by thirty.
Penney finally decided to elimnate the social security offset from
the pension plan in 1989.

For bush sought certification of the class under Fed.R Cv.P.

23 (b) (2).! The district court, however, denied Forbush's notion,

'Rul e 23 sets out four prerequisites for any class action:

1) the class is so nunerous that joinder is inpracticable;
2) there are questions of |law or fact common to the class;
3) the clains or defenses of the representative parties are
typical of the clains or defenses of the class; and 4) the
representative parties will fairly and adequately protect
the interests of the class.

Fed. R Cv. P. 23 (a). Assumng these threshold requirenents
are net, the action may be maintained as a class action if:

(b) (2) the party opposing the class has acted or refused to
act on grounds generally applicable to the cl ass, thereby
maki ng appropriate final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whole; or



holding that the "problem with the proposed class is that the
merits of each class nmenber's claimw || have to be decided on an
i ndi vidual basis." Since several "issues will have to be resol ved
in each individual case before nenbers of the class would be
entitled to relief,"” the district court found that "the class
proposed by Plaintiffs will in no way effectuate the principa
pur pose of Rule 23."

Forbush's primary contention on appeal is that the district
court inproperly inported 23 (b) (3)'s "predom nance" and
"manageabi lity" requirenents in denying her notion to certify the
class under 23 (b) (2). The parties initially disagree on the
proper standard of review. Penney contends that a district court's
denial of a certification notion nay be reversed only where the

court has abused its "substantial discretion.” Richardson v. Byrd,

709 F.2d 1016, 1019 (5th Cr.) ("conplex cases cannot be run from

the tower of the appellate court"), cert. denied sub nom Dallas

County Conrs. Court v. Richardson, 104 S. . 527 (1983). Forbush

agrees that a district court's application of Rule 23 to the facts
of a particular case is entitled to great deference, but argues
that this relaxed standard of review is not appropriate where, as
here, the court has applied the wong rule or msinterpreted the
requi renents of the governing provision. Such |l egal errors,

For bush contends, should be reviewed de novo. Penney does not

(3) the court finds that the questions of |aw or fact comon
to the nenbers of the class predom nate over any questions
af fecting only individual nenbers, and that a class action
is superior to other avail able nethods for the fair and
efficient adjudication of the controversy.

4



question this higher scrutiny for | egal issues, but argues that the
alleged error cited by Forbush is the product of her wllful
m sreadi ng of the district court's decision. The dispute over the
standard of review thus reduces itself to a question of
interpreting of the district court's opinion.

The district court found it "unnecessary to resolve the issue
of whether <certification under (b) (2) or (b) (3) is nore

appropriate,” for it believed that "[c]ertification under either of
t hese subdivisions is inproper.™ The court then specifically
rejected Forbush's contention "that a class action is necessary
because of the comon issue of whether the alleged overestimation
of social security benefits violates [ERISA]." As the district
court saw it, "[t]he problemwth the proposed class is that the
merits of each class nenber's claimw |l have to be decided on an
i ndi vi dual basis. The propriety of injunctive relief sought by
Plaintiffs wll turn upon a consideration of the individua
circunstances of each class nenber." The court concluded by
identifying five separate i ssues that would "have to be resolved in

each individual case before nenbers of the class [would] be

entitled to relief."?

2These five issues, according to the district court, were:

(1) whether social security benefits were actually
overesti mated, which necessarily involves calculating the
pension benefits for every J.C Penney enpl oyee that has
retired since January 1, 1976;

(2) the extent of overestinmation;

(3) the anobunt of foregone past pension benefits each class
menber is entitled to;



The court then discussed Danmeron V. Sinai  Hospital of

Baltinore, 595 F. Supp. 1404 (D.Md. 1984), aff'd in part and rev'd

in part, 815 F.2d 975 (4th Cr. 1987), a case in which a simlar

chal | enge to nethods of calculating social security benefits was

certified as a <class action. The court found that the
"predom nance of i ndi vi dual issues in the present case
di stinguishes it fromDaneron." Wile Daneron involved a class of

fifty plaintiffs, the court noted that the class here was 10, 000.
Mor eover, while "Daneron involved only one plan, Forbush's clains
i nvol ve the anal ysis of at |east four different J.C. Penney pension
pl ans."” These two factors "increased the issues that will have to
be resol ved on an individual basis." G ven the nunber of potenti al
plaintiffs and differing clains, the district court concl uded that
"certification of the proposed class will not pronote judicial
econony, nor wll class injunctive relief be appropriate in Iight
of the prevailing individual issues."”
| V.

Forbush reads the district court's opinion to hold that
certification of the class "was inappropriate because individual
relief i ssues predom nated over common ones, resulting inincreased
litigation costs and making the case difficult to manage." |If so
read, the decision indisputably rested on two considerations

rel evant under 23 (b) (3), not 23 (b) (2). First, the question of

(4) whether famly nenbers of a deceased forner enpl oyee
are entitled to foregone pension benefits; and

(5) whether a particular person's claimis barred by the
statute of limtations.



whet her common issues "predom nate" over individual ones has no
pl ace in determ ning whether a class should be certified under 23

(b) (2). See, e.qg., Adanson v. Bowen, 855 F.2d 668, 676 (10th Cr

1988) (Plaintiff "sought relief under Rule 23 (b) (2), which
contains no requirenent of 'predom nance.' The district court
pl aced upon the class a burden that the rul e does not authorize").
Second, questions of manageability and judicial econony are also

irrelevant to 23 (b) (2) class actions. See, e.q., Johnson v.

Anerican Credit Co., 581 F.2d 526, 531 n.9 (5th Cr. 1978) ("The
def endants argue that the class is unnmanageabl e because it is too
| arge and too diversified. This argunent woul d be relevant only if
[plaintiff] had sought class certification under Rule 23 (b) (3)").
It would follow that the district court applied the wong | ega
standards and the order denying class certification could not
st and.

Penney agrees that Rule 23 (b) (2) contains no requirenents of
"predom nance" and "manageability." But it contends that the
district court's denial of Forbush's certification notion does not
rest there. Rather, the court's discussion should be read, Penney
asserts, as a determnation that Forbush has not satisfied the
threshol d requirenents set out in 23 (a), assertedly six in nunber:
(1) that plaintiff define the class with sone specificity; (2) that
plaintiff be a nenber of the class; (3) that the class be so
nunmerous that joinder is inpracticable; (4) that there are issues
of law or fact common to the class; (5) that the clains of the

representative plaintiff be typical of the class; (6) that the



named plaintiff adequately represent the interests of the cl ass.
Penney contends that Forbush has not satisfied the requirenments of
(1) specificity, (4) commonality, (5) typicality, and (6) adequacy
of representation.?

Penney concedes that the first requirenent of specificity is
not contained within Rule 23 (a)'s express provisions, but asserts
that it has been "inplied" by courts. A requirenent that the class
be defined with sone specificity is sensible in the abstract, but
the application of this "rule" in the manner proposed by Penney is
not. Forbush defines the class as including all current and forner
Penney enpl oyees "whose pension benefits have been, or wll be,
reduced or elimnated as a result of the overestimation of their
Social Security benefits." Penney asserts that this definitionis
hopel essly "circular," as the court nust first determ ne whet her an
enpl oyee' s pension benefits were inproperly reduced before that
person may be said to be a nenber of the class. This argunent is
meritless and, if accepted, would preclude certification of just

about any class of persons alleging injury from a particular

SAt the outset, we note that the district court rejected the
primary contention advanced by Penney bel ow and renewed here.
Cl ass actions are appropriate under Rule 23 (b) (2) only where
plaintiffs seek "final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whole." Penney
has repeatedly clained that 23 (b) (2) is not available to
For bush because she seeks to recover noney danages, nanely the
benefits she was deni ed under the pension plan. The able
district court properly declined to rest its decision on this

basis. "Class certification under Rule 23 (b) (2) does not
automatically preclude an award of nonetary danages when the
primary relief sought is injunctive or declaratory." Parker v.

Local Union No. 1466, 642 F.2d 104, 107 (5th Cr. 1981); Johnson
v. CGeneral Mtors Corp., 598 F.2d 432, 437 (5th Gr. 1979).




action. These persons are |linked by this common conpl ai nt, and t he
possibility that sone may fail to prevail on their individual
clains will not defeat class nenbership.

Penney's "specificity" argunent is best seen as an assertion
of its "commonality" claimin a different guise. Penney contends
that certification is inproper because there is no question of |aw
or fact common to the nenbers of the proposed class. The various
enpl oyees included in the class, in addition to their different
terms of service, are covered by four different pension plans and
consequently four different neans of allegedly overestimating
Social Security benefits. Because this case presents not one
question, but several, Penney clains that there is no commonality
anong the class nenbers. Any attenpt by Forbush to depict the case
as raising a single challenge nust be regarded, Penney concl udes,
as illegitimte "bootstrapping."

The comon issue alleged by Forbush is whether Penney's
al | eged overestimati on of social security benefits violates ERI SA' s
nonforfeiture provisions. See, e.qg., 29 U S.C 88 1054, 1202; see

al so Daneron v. Sinai Hospital of Baltinpbre, Inc., 815 F.2d 975,

978-81 (4th Cir. 1987). Franed in this manner, Forbush has net the
comonal ity requirenent, despite the fact that four different

pension plans are involved. See, e.q., Johnson, 581 F.2d at 532

(plaintiffs attack six different met hods  of pre-j udgnment
attachnment). The interests and clains of the various plaintiffs
need not be identical. Rather, the commonality test is net when

there is "at | east one i ssue whose resolution will affect all or a



significant nunber of the putative class nenbers." Stewart v.

Wnter, 669 F.2d 328, 335 (5th Cr. 1982). For this reason, "[t]he

threshold of 'commonality' is not high." Jenkins v. Raymark

| ndustries, 782 F.2d 468, 472 (5th Cr. 1986). Al t hough the
subsequent determ nations of individual awards are likely to be far
| ess nechani cal than Forbush suggests, the necessity for even
sonmewhat conpl ex individual calcul ations does not supply a basis
for concluding that Forbush has not net the commonality
requi renment.

Penney finally argues that Forbush's clains are not "typical"
of the class and that she will not, for this reason, adequately
represent the interests of the class. The test for typicality,

i ke comonality, is not demanding, Shipes v. Trinity Industries,

987 F.2d 311, 316 (5th Gr. 1993), and Penny's argunent here fails
for simlar reasons. It is true that nuch of the putative class is
covered by plans other than the one applicable to Forbush, but
Forbush has franed her challenge in terns of Penney's general
practice of overestimating social security benefits. Her claimis
therefore typical and thus provides no basis for suspecting that
she will not adequately represent the interests of the class.

The order denying class certification is reversed and this
case is remanded with instructions to certify the class as
requested by Forbush. W are aware of the sonetine abuse of the
class device; but that unfortunate reality makes all the nore
inportant that we not reflexively reject its use in appropriate

cases. The concerns expressed by Judge Emlio M Garza, as well as

10



the district court, regarding the necessity of individualized
determ nations are inportant but not, we believe, dispositive, at
least at this stage of the litigation. District courts retain
substantial discretion in managing their cases and, should the
condi ti ons apprehended by Judge Garza materialize, the district
j udge may of course take neasures, such as redefining the class and
creating sub-classes, to resolve this dispute with fairness and
efficiency. Concerns that the course of the lawsuit may require
nodi fications to the class structure, however, should not serve to
defeat this device at the outset.
REVERSED and REMANDED.
EMLIOM GARZA, Crcuit Judge, dissenting:

M/ main disagreenent with the majority lies in their
accept ance))for the purpose of Rule 23(b)(2)))of the comn issue
al | eged by Forbush which, in ny opinion, sweeps too broadly.*

As "Professors Wight and MIler state[,] a rule 23(b)(2)
class action is appropriate when "the party opposing the class

has established a regulatory schene common to all «class
menbers . . . . \What is necessary is that the chall enged conduct
or |lack of conduct be prem sed on a ground that is applicable to
the entire class.'" Johnson v. Anerican Credit Co. of Georgia, 581
F.2d 526, 532 (5th Cr. 1978) (alteration in original) (quoting 7A

Charles A. Wight & Arthur R M|l er, FEDERAL PRACTI CE AND PROCEDURE 8§

4 "The conmon issue all eged by Forbush is whether Penney's all eged

overestimation of social security benefits violates ERISA's nonforfeiture
provisions." M. op. at 9.
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1775, at 19-20, 21 (1972)). Clearly, the district court was
correct in distinguishing Dameron on the basis that " Daneron
involves only one plan, [while] Forbush's clains involve the
analysis of at least four different J.C Penney pension plans.""
Maj. op. at 6 (quoting Arended Order Denying Plaintiffs' Mtion for
Certification of a Cass, Staying Case, and Certification for
Interl ocutory Appeal); see Daneron v. Sinai Hosp. of Baltinore,
Inc., 815 F.2d 975 (4th Gr. 1987) ("Sinai enploys a nethod of
cal cul ating an enpl oyee's primary social security benefit which is
not nmentioned in the plan and which is unreasonable." (enphasis
added)) .

Rul e 23(b) (2) sinply does not allowfor such a broadly defined
class. See Johnson, 581 F.2d at 532 ("In contrast, rule 23(b)(2)
w Il not allowan action for this broadly defined class prem sed on
her third argunent))that a prior hearing is required because the
six situations in which attachnent is allowed are not
“extraordinary situations' under Fuentes. This argunent obviously
rai ses six discrete i ssues not common to the nenbers of the broadly

defined class." (enphasis added)).?®
For these reasons, and for the reasons stated by the district

court,® | respectfully dissent. See Richardson v. Byrd, 709 F.2d

5 The Johnson court went on to remark that, under Rule 23(c)(4)(B)

whi ch allows for subclasses, "Johnson nmay represent only a subcl ass consisting
of all persons who, |ike her, have had or will have property attached prior to
j udgnent because they allegedly were renoving the property fromthe state."

I d.

6

Certification of the proposed class will not pronote
judicial econony, nor will class injunctive relief be appropriate
in light of the prevailing individual issues. Resolution of the
i ssue of whether overestimation of social security benefits for
pur poses of cal cul ati ng pension benefits violates ERI SA, does not,



1016, 1019 (5th Gr.) ("Conplex cases cannot be run fromthe tower

of the appellate court"), cert. denied, = US |, 104 S C.
527, L. Ed. __ (1983).
by itself, call for certification of a class action. |In this

case, class certification will not reduce litigation expenses in
any appreciable quantity, of any persons seeking to recover past
pensi on benefits or ensure proper calculation of future benefits.
Each plaintiff will have to prove entitlenment to relief on an

i ndi vi dual basis. Each claimw |l be based on facts and

circunst ances unique to the party invol ved.

Petitioner's Record Excerpts, Tab 4, at 6-7.
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