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GOLDBERG, Circuit Judge:
We consider in these appeal s the appellants's challenges to
the trial court's definition of reasonable doubt. Quided by the

Suprene Court's recent discussion of this issue in Victor v.



Nebr aska, us _ , 114 S . 1239 (1994), and by the

realization that no court can guarantee the absolute certitude of
any definition of reasonabl e doubt, we find the instructions given
by the district court to be acceptable. W also find that the
appel l ants's individual contentions do not warrant reversal of
their convictions. W therefore affirm the judgnents of the
district court.

|. Facts and Proceedi ngs Bel ow

Kenneth Don WIIlians was charged in a one count indictnent
of being a convicted felon in possession of a firearmin violation
of 18 U.S.C. 88 922(Qg)(1), 924(a)(2), and 924(e). In a separate
and unrel ated i ndi ctmrent, M chael John Miullins was charged with two
counts of being a convicted felon in possession of a firearmin
violation of 18 U S.C. 88 922(g)(1) and 924(e)(1). Bot h nen
pl eaded not guilty, and each proceeded to trial.

At both trials, the juries were instructed that the
governnent had to prove each el enent of the charged of fenses beyond
a reasonable doubt. The district court gave the juries the sane
definition of reasonable doubt in both cases. That definition
reads as foll ows:

Proof beyond a reasonable doubt is proof that |eaves you

firmy convinced of a defendant's guilt. There are few

things inlife that we know with absolute certainty, and in

crimnal cases the law does not require proof that a

defendant is guilty beyond all possible doubt. |[If, based on

your consideration of all the evidence, you are firmy
convinced that a defendant is guilty of the crine charged,
you nmust find himguilty. |[If, however, you think there is

a real possibility that he is not guilty, you nust give him
the benefit of the doubt and find himnot guilty.

(enphasi s added by the appellants).
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The jury in Wllianms's case convicted himon the one count
on which he was charged. He was sentenced to serve a 240 nonth
termof inprisonnent. The jury in Miullins's case convicted hi mon
the first felon in possession of a firearm count on which he was
charged, but could not reach a verdict on the second count. After
his trial but before sentencing, Miullins filed a notion to have
four prior Texas state felony convictions against himinvalidated
for the purposes of sentencing. The district court denied this
motion and used three of these prior convictions to enhance
Mul I'ins's sentence under the Arned Career Crimnal Act, 18 U S C
8§ 924(e). Millins was sentenced to 235 nonths of inprisonnent.

Bot h def endant s appeal , contending that the district court's
definition of reasonabl e doubt understated the | evel of proof that
the governnment nust neet to win a conviction and overstated the
| evel of wuncertainty necessary before the jury nust acquit a
def endant. Each defendant al so raises matters specific to his own
conviction. W will exam ne these issues in turn.

1. Discussion
A.  Reasonabl e Doubt

The Due Process Cause of the Constitution requires the

governnent to prove every elenent of a charged offense beyond a

reasonabl e doubt. Inre Wnship, 397 U.S. 358 (1970). The Suprene

Court has recently observed that, "[a]lthough this standard is an
anci ent and honored aspect of our crimnal justice system it

defies easy explication.” Victor v. Nebraska, 114 S. C. at 1242.

Perhaps for this reason, neither the Suprene Court nor this Court



have ever required a particular definition of reasonable doubt to
be read to the jury. See id. at 1243 ("[SJo long as the court
instructs the jury on the necessity that the defendant's guilt be
proven beyond a reasonabl e doubt, the Constitution does not require
that any particular formof words be used in advising the jury of
the governnent's burden of proof.") (citation omtted).?

Nevert hel ess, any definition of reasonable doubt that a district

court does use nust, "taken as a whole, . . . correctly convey|[]
the concept of reasonable doubt to the jury." Holland v. United
States, 348 U. S. 121, 140 (1954). If there is a "reasonable

i kelihood that the jury understood the instructions to allow
conviction based on proof insufficient to neet the Wanship
standard,"” then the instruction runs afoul of the Due Process
Cl ause, and the conviction nust be reversed. VM ctor, 114 S. C. at
1243.

In this case, the Constitution is not our only benchnark.

Through our supervisory powers, we "may, within limts, fornul ate

Believing that all definitions of reasonable doubt are
damagi ng, at |east two Federal Courts of Appeals have advi sed
agai nst nmaki ng any such attenpt. See United States v. Adkins,
937 F.2d 947, 950 (4th Cr. 1991) ("This circuit has repeatedly
war ned against giving the jury definitions of reasonabl e doubt,
because definitions tend to inpermssibly | essen the burden of
proof."); United States v. Hall, 854 F.2d 1036, 1039 (7th GCr.
1988) ("[NJo attenpt should be made to define reasonabl e doubt
. . . [T]he point is that, at best, definitions of reasonable
doubt are unhel pful to a jury, and, at worst, they have the
potential to inpair a defendant's constitutional right to have
t he governnent prove each el enent beyond a reasonabl e doubt. An
attenpt to define reasonabl e doubt presents a risk w thout any
real benefit."). 1In contrast, we have encouraged the district
courts inthis Grcuit to use this Crcuit's Pattern Jury
I nstruction on the definition of reasonable doubt. See infra
note 2.




procedural rules not specifically required by the Constitution or

the Congress.” United States v. Hasting, 461 U.S. 499, 505 (1983).

Thus, in order "to preserve judicial integrity," id., we my
reverse the appellants's convictions if we are persuaded that the
district court's jury instruction is not acceptable, even though it
passes constitutional nuster. In this case, however, we find that
under any standard, the instruction that the district judge gave
accept ably defined reasonabl e doubt.

The definition of reasonabl e doubt that the district court
gave the juries in the present cases is simlar to a definition of
reasonabl e doubt endorsed by the Federal Judicial Center. See
Federal Judicial Center, Pattern Crimnal Jury Instructions 17-18

(1987) (instruction 21).2 However, the parentage of the district

2The Federal Judicial Center's proposed definition of
reasonabl e doubt reads as foll ows:
[ T] he governnent has the burden of proving the defendant
guilty beyond a reasonabl e doubt. Sone of you may have
served as jurors in civil cases, where you were told that
it is only necessary to prove that a fact is nore likely
true than not true. |In crimnal cases, the governnent's
proof must be nore powerful than that. It nust be beyond
a reasonabl e doubt.
Proof beyond a reasonabl e doubt is proof that |eaves
you firmy convinced of the defendant's guilt. There are
very fewthings in this world that we know w th absol ute
certainty, and in crimnal cases the |aw does not require
proof that overcones every possible doubt. |f, based on
your consideration of the evidence, you are firmy
convinced that the defendant is guilty of the crine
charged, you nust find himguilty. |If on the other hand,
you think there is a real possibility that he is not
guilty, you nust give himthe benefit of the doubt and
find himnot guilty.
Federal Judicial Center, Pattern Crimnal Jury Instructions 17-18
(1987) (instruction 21).

The Fifth Grcuit's Pattern Jury Instructions for crimnal
cases offers an alternative definition of reasonable doubt. It
defines the governnent's burden of proof in a crimnal case as
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court's definition of reasonable doubt is not all that recommends
it; previous panels of this Court have explicitly endorsed the very
instruction that the district court used in these cases. See

United States v. Hunt, 794 F.2d 1095 (5th G r. 1986); United States

v. Haggard, No. 92-1856 (5th Cr. Sept. 21, 1993) (unpublished).
Nevert hel ess, the appellants argue that the district court's

definition of reasonable doubt, and by inplication this Court's

opinion in Hunt and cases that have followed it, were drawn into

question by Cage v. Louisiana, 498 U.S. 39 (1990) (per curiam. 1In

that case, a Louisiana state court trial judge instructed the
jurors as foll ows:

[ A reasonable doubt] is one that is founded upon a real
tangi bl e substantial basis and not upon nere caprice and
conjecture. It nust be such doubt as would give rise to a
grave uncertainty, raised in your mnd by reasons of the
unsati sfactory character of the evidence or |ack thereof.
A reasonabl e doubt is not a nere possible doubt. It is an
actual substantial doubt. It is a doubt that a reasonable
man can seriously entertain. What is required is not an
absolute or mathematical certainty, but a noral certainty.

Id. at 40 (enphasis supplied by the Court). The enphasi zed

portions of the instruction in Cage rendered the charge used in

fol | ows:
A "reasonabl e doubt” is a doubt based upon reason and
common sense after careful and inpartial consideration of
all the evidence in the case. Proof beyond a reasonabl e
doubt, therefore, is proof of such a convincing character
that you would be willing to rely and act upon it w thout
hesitation in the nost inportant of your own affairs.
United States Fifth Crcuit District Judges Association, Pattern
Jury Instructions (Crimnal Cases) 16 (1990) (instruction 1.06).
Al t hough we do not require the use of this instruction, we have
encouraged the district courts in this Grcuit to adopt this
instruction, hoping that "[a] neasure of uniformty would . . .
render appellate review easier and quicker." United States v.
Hunt, 794 F.2d 1095, 1101 (5th Cr. 1986).

6



t hat case unconstitutional because it "suggest[ed] a higher degree
of doubt than is required for acquittal under the reasonabl e doubt
standard. " Id. at 41. The Court explained that when the
hi ghl i ghted portions of the charge were then "considered with the
reference to noral certainty,' rather than evidentiary certainty,
it becones clear that a reasonabl e juror could have interpreted the
instruction to allowa finding of guilt based on a degree of proof
bel ow that required by the Due Process C ause." |d.

After this case was argued, the Suprene Court handed down

its opinionin Victor v. Nebraska, 114 S. C. 1239. |In that case,

the Court considered and rejected constitutional challenges to two
other state court definitions of reasonabl e doubt. In the first
case, a California state court defi ned reasonabl e doubt as fol | ows:

[ Reasonabl e doubt] is not a nere possible doubt; because
everything relating to human affairs, and dependi ng on nor al

evidence, is open to sone possible or imaginary doubt. It

is that state of the case which, after the entire conparison
and consideration of all the evidence, |eaves the m nds of
the jurors in that condition that they cannot say they feel

an abi ding conviction, to a noral certainty, of the truth of
t he charge.

Id. at 1244. The Court rejected the defendant's contention that
use of the ternms "noral evidence" and "noral certainty" rendered
t he charge unconstitutional. The Court ruled that the reference to
"nmoral evidence" did not focus the jury's attention on the ethics
or norality of the defendant's acts; instead, the Court held that
the charge, taken as a whole, adequately instructed the jury to
consider the facts of the case. 1d. at 1247. Simlarly, the Court
held that the reference to "noral certainty", although nore
probl emati c, and anbiguous in the abstract, did not render the
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instruction given in that case unconstitutional. Oher parts of
the charge (particularly the "abiding conviction" |anguage)
supplied the instruction with the necessary content. The Court

concluded that the charge " inpress[ed] upon the factfinder the
need to reach a subjective state of near certitude of the guilt of

the accused.'" 1d. (quoting Jackson v. Virginia, 443 U S. 307, 315

(1979)). Finally, the Court held that the charge's instruction

that a reasonabl e doubt was "not a nere possible doubt” was not

obj ecti onabl e. This was for the sinple reason that " [a]

"reasonabl e doubt," at a mninum is one based upon a "reason.
A fanciful doubt is not a reasonable doubt." 1d. at 1248 (quoting
Jackson, 443 U. S. at 317).

In the second case that the Suprene Court considered in
Victor, a Nebraska state court defined reasonabl e doubt as fol | ows:

"Reasonabl e doubt" is such a doubt as would cause a
reasonabl e and prudent person, in one of the graver and nore
i nportant transactions of life, to pause and hesitate before
taking the represented facts as true and relying and acti ng
thereon. It is such a doubt as will not permt you, after
full, fair, and i npartial consideration of all the evidence,
to have an abi ding conviction, to a noral certainty, of the
guilt of the accused. At the sane time, absolute or
mat hematical certainty is not required. You may be
convinced of the truth of a fact beyond a reasonabl e doubt
and yet be fully aware that possibly you may be m staken.
You may find an accused guilty upon the strong probabilities
of the case, provided such probabilities are strong enough
to exclude any doubt of his guilt that is reasonable. A
reasonabl e doubt is an actual and substantial doubt arising
fromthe evidence, fromthe facts or circunstances shown by
the evidence, or fromthe |lack of evidence on the part of
the state, as distinguished froma doubt arising fromnere
possibility, from bare imagination, or from fancifu

conj ecture.

Id. at 1249. The Court acknow edged t hat defi ni ng reasonabl e doubt
to be actual and substantial doubt was sonewhat probl ematic because
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such a definition could be read to overstate the degree of doubt
required for acquittal. I ndeed, in Cage, the use of simlar
| anguage led the Court to hold that the definition of reasonable
doubt given in that case violated the Due Process C ause. Cage,
498 U.S. at 41.°3 However, the context in which the suspect
| anguage appeared sufficiently eviscerated the difficulty withthis

feature of the charge. The instruction itself explained that "an
actual and substantial doubt" was to be "distingui shed froma doubt
arising from nere possibility, from bare imagination, or from
fanci ful conjecture.” Victor, 114 S. C. at 1249. Wth this
adnonition, the Court held, the charge correctly instructed the
jury that actual and substantial doubt was doubt that was not
seem ng or imaginary. 1d. at 1250. The Court also rebuffed the
defendant's challenge to the "noral certainty” | anguage contai ned
in the charge used at his trial. As the Court wote,
"[1]nstructing the jurors that they nust have an abi di ng convi ction
of the defendant's guilt does nuch to alleviate any concerns that
t he phrase noral certainty m ght be m sunderstood in the abstract."
Id. The Court al so observed that the instruction "equated a doubt
sufficient to preclude noral certainty with a doubt that would

cause a reasonable person to hesitate to act,” id. at 1250-1251, a

definition of reasonable doubt that the Court approved of in

3In Victor, the Court was careful to note that it was not
the Cage instruction's reference to substantial doubt al one that
rendered the charge in that case unconstitutional. Instead, the
Cage Court was "concerned that the jury would interpret the term
"substantial doubt' in parallel with the preceding reference to
“grave uncertainty,' leading to an overstatenment of the doubt
necessary to acquit." Mctor, 114 S. . at 1250.
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Hol | and. 348 U.S. at 140. Finally, the Court rejected the
defendant's argunment that the charge's reference to "strong
probabilities" understated the governnent's burden of proof. The
sane sentence of the <charge informed the jury that "the
probabilities nmust be strong enough to prove the defendant's guilt
beyond a reasonable doubt."” VM ctor, 114 S. . at 1251.

In the present cases, WIllians and Miullins challenge the
"firmy convinced" |anguage that appears in the district court's
charge.* They contend that the charge understated the governnent's
burden of proof by describing it to be closer to the preponderance
of the evidence standard than the constitutionally required beyond
a reasonabl e doubt standard. W are not persuaded. The appellants
cannot conplain that the "firmy convinced" fornulation speaks in
terms of probabilities because "the beyond a reasonable doubt
standard is itself probabilistic.” 1d. at 1247. The appellants
can only conplain that the phrase "firmly convinced" connotes
sonething | ess than the "very high | evel of probability required by
the Constitution in crimnal cases."” |d. However, we think that

the "firmy convinced" | anguage, read in the context of the charge

“The appellants first contend that the district court's use
of the term"firmy convinced" is directly anal ogous to the use
of the term"noral certainty" in Cage. W are sonewhat perplexed
by this argunent. To be sure, in Cage and Victor, the Court
expressed concern with the use of the phrase "noral certainty".
But the Court's conplaint wwth that termstemmed fromits fear
that the expression m ght not be recognized by nodern juries.
Victor, 114 S. C. at 1247. No such problemis present with the
"firmy convinced" |anguage that the district court used in the
present cases. |Instead, the appellants's best argunent is that
the term"firmy convinced" understates the | evel of proof that
the governnent nust neet. W address this argunent in the text.
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as a whol e, adequately apprises the jury of the requisite | evel of
proof. By repeating the adnonition that the jury had to be firmy
convinced of the appellants's guilt and by explaining that the
governnent did not have to prove the appellants guilty beyond al
possi bl e doubt, the district judge sufficiently communicated to the
jury that they had to find the appellants guilty to a near
certainty.

The appellants also challenge the district court's
characterization of areasonabl e doubt as a "real possibility" that
the defendant is not guilty. W find noinfirmty in this portion
of the charge either. Wen read in the context of the charge as a
whol e, the instruction's "real possibility" fornmulation explains
t hat the beyond a reasonabl e doubt standard does not require "proof
t hat overcones every possi bl e doubt.” 1In other words, the nodifier
"real"” nerely indicates that the jury is not to acquit a def endant
if it can conceive of any possibility that the defendant is not
guilty. This is because "absolute certainty is unattainable in
matters relating to human affairs.” 1d. at 1246. Just as the jury
is not to indulge in fanciful speculation that the defendant is
guilty, the jury is not to indulge in fanciful specul ation that the
defendant is not qguilty.

A definition of reasonabl e doubt that includes the "firmy
convi nced" and "real possibility" |anguage was expressly endorsed
and ably defended by Justice G nsburg in her concurrence in Victor.
114 S. &t. at 1252 (G nsburg, J., concurring in part and concurring

inthe judgnent). After setting out the Federal Judicial Center's
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proposed definition of reasonable doubt (an instruction nearly
identical to the one given by the district court in these cases),
see supra note 2, Justice G nsburg explained that "[t]he "firmy
convi nced' standard for conviction, repeated for enphasis, is .

enhanced by the j uxt aposed prescription that the jury nust acquit
if there is a "real possibility' that the defendant is innocent."
Victor, 114 S. C. at 1253.° This recomendation further supports
our own approval of the district court's instruction.

In short, nothing in Cage or Victor persuades us that the

trial court's definition of reasonable doubt is wunacceptable.
Conposing a perfect definition of reasonable doubt nmay be an
illusory goal, but perfection and certitude are rare in any
intellectual discipline, whether it be scientific or humanistic.
There are very few things that can be said wth an assurance that
i s uni npeachabl e. Since Einstein's day, we have been told that
even in the sciences, conclusions do not work out that way; there
is alnost always a predicate of fluidity and relativity. Wth this
under standi ng, we have examned the boundaries of the words
contained in the district court's charge and the |ongitude and
| atitude of their expressiveness. This exam nation |eaves us with

the firm conviction that the jury, upon hearing the judge's

W think that the Federal Judicial Center's instruction is
superior to the instruction that the district court gave in at
| east one respect. The Federal Judicial Center's instruction
informs the jurors that the prosecution nust prove its case by
nmore than a nere preponderance of the evidence, but not
necessarily to an absolute certainty. The district court's
instruction does not contrast the preponderance of the evidence
standard and the beyond a reasonabl e doubt standard. Such a
contrast is a useful way to franme the issue for the jury.
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i nstructions, knew how to determ ne whether there was a reasonabl e
doubt as to the defendants's qguilt.

Finally, the appellants assert that the instruction that the
district court gave i nperm ssibly deviated fromthe Fifth Grcuit's
Pattern Jury Instructions. W find no nmerit to this argunent.
Al t hough the Pattern Jury Instructions provide a useful guide for
the district courts, we have never required the trial courts in
this Grcuit to use any particular language in a jury charge. See

United States v. Masat, 948 F.2d 923, 928 (5th Cr. 1991) ("Tria

j udges have substantial latitude intailoring their instructions if
they fairly and adequately cover the issues presented in the

case."), cert. denied, 113 S. . 108 (1992).

B. Millins's Individual Contentions
Mul | i ns contends that the district court erroneously refused
to invalidate for the purpose of sentencing four state felony
convictions to which he had pleaded guilty on Novenber 24, 1986.
Three of these four convictions were for violations of the Texas
Control |l ed Substances Act; the fourth conviction was for theft.®

The violations of the Controll ed Substances Act were "serious drug

SMul l'i ns has two other felony convictions--a 1974 conviction
for delivery of marijuana and a 1976 conviction for the sale of
mar i j uana--that he does not chall enge.

As noted bel ow, a person who has been convicted under 18
US C 8 922(g) and has three or nore prior "serious drug
of fenses,"” is subject to an enhanced sentence under the 18 U S. C
8§ 924(e). Al five of Mullins's prior drug convictions neet the
statutory definition of a "serious drug offense"; thus, all five
of these convictions were counted towards application of §
924(e). If Mullins's attack on the four 1986 fel ony convictions
has nerit (particularly the three counts for violating the Texas
Control |l ed Substances Act), then he would have only two "serious
drug offenses,"” and 8 924(e) woul d not be applicable.
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of fenses" under the Arned Career Crimnal Act ("ACCA"), 18 U S.C
8§ 924(e), and were thus used to enhance Miullins's sentence under
that law ’ Mul l'ins maintains that these convictions were
constitutionally invalid because his quilty pleas were not

voluntarily and intelligently given. See North Carolinav. Aford,

400 U. S. 25 (1970). Specifically, he argues that he never actually
declared that he was guilty of the four offenses, that he was not
adequately advi sed of the nature of the charges against him and
that a sufficient factual basis for his guilty pleas did not exist.

The district court held a hearing concerning the
constitutional validity of Miullins's 1986 convictions.® At this

hearing, the district court exam ned a copy of the transcript of

‘Section 924(e) provides:
In the case of a person who violates section 922(9)

of this title and has three previous convictions by any

court referred to in section 922(g)(1) of this title for a

violent felony or a serious drug offense, or both,

commtted on occasions different fromone another, such

person shall be fined not nore than $25, 000 and i nprisoned

not less than fifteen years, and . . . such person shal

not be eligible for parole with respect to the sentence

i nposed under this subsection. 18 U S.C. 8§ 924(e)(1).

Furthernore, although Mullins's initial offense | evel was
24, because Mullins was subject to an enhanced sentence as an
armed career crimnal under 8 924(e), his adjusted offense |evel
was required to be 33. See U S. S.G 8§ 4Bl.4(b).

81 n such a hearing, the governnent has the initial burden of
subm tting evidence of past convictions that expose the defendant
to puni shment under 18 U.S.C. 8§ 924(e). Unless such evidence
reveal s unconstitutionality on its face, it will suffice to prove
the existence of valid convictions. Once the governnent
establishes the fact of the prior convictions, the defendant nust
then prove the constitutional invalidity of any conviction that
he or she attacks by a preponderance of the evidence. United

States v. Barlow, 17 F.3d 85, __ (5th Gr. 1994). The district
court's factual findings will be upheld unless they are clearly
erroneous. |d.
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the Novenber 24, 1986 state court arraignnment and sentencing
hearing. The district court determned that Mullins had know ngly
and intelligently pleaded guilty to the four chall enged state court
convictions. Agreeing with the district court bel ow, we concl ude
that Mullins's state court guilty pleas were properly accepted.
The record reflects that Millins voluntarily and intelligently
pl eaded guilty and had an understanding of the rights that he
wai ved and the consequences of his pleas.

Mullins's first argunent is that since he never actually
decl ared that he was guilty of the four offenses, he never entered
a valid plea of quilty to the four crines.?® However, an
exam nation of the record belies Mullins's contention that he did
not plead guilty. In the state court proceeding, the court first
informed Mullins of the nature and elenents of the offenses with
whi ch he was charged and determ ned that he understood the charges

against him The court then questioned Miullins as foll ows:

THE COURT: Papers that are filed in your cases indicate
to the Court that when you are arraigned you will plead
guilty, is that true?

MULLI NS: Yes, sir.

THE COURT: Are you pleading guilty of your own free w ||

and accord?

This argunment is prem sed on the proposition that, in order
for there to be a valid plea of guilty, a defendant nust
personally utter the word "Quilty" after the court asks "How do
you plead?" W have found no cases that contain such a hol ding.
| nstead, our review of the case | aw denonstrates that "there is
no fixed colloquy, no set sequence or nunber of questions and
answers, no mninmum |l ength of the hearing, no talismanic
| anguage” that is required to be used in guilty-plea hearings.
Stewart v. Peters, 958 F.2d 1379, 1384 (7th Cr.), cert. denied,
113 S. C. 239 (1992).
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MULLI NS: Yes, sir.
THE COURT: Has anyone prom sed you anyt hi ng, coerced you
or threatened you or done any violence to you to nake you
plead guilty in any of these four cases?
MULLI NS: No, sir.
The court then infornmed Mullins of the range of punishnent that he
was facing for each crine. Next, Miullins's own attorney questioned
hi m

Q M chael , you are the sane person naned in these four
indictnments, is that correct?

A Ri ght .

Q Did | explain to you your right to have separate jury
trials in these cases?

A Ri ght .

Q | had your perm ssion to give up those rights?

A Yes, sir.

Q And in entering you [sic] plea of guilty, have | had
sufficient tinme to go over the facts of the cases with you?
A Yes, sir.

The court then admtted a signed Judicial Confession for each

crime. In these confessions, Millins waived his constitutiona

rights and confessed to commtting the crinmes alleged in the four

indictnments. Later, the prosecutor questioned Miullins:

Q You signed a judicial confession in each of the four
cases?

A Yes, | guess | did, | did, yes.

Q Did you conmt the offenses as those confessions say
you di d?
A Yes.
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These col |l oqui es, when coupled with the witten confession that
Mul I i ns signed for each of fense, denponstrate that the defendant did
in fact plead guilty to the four charges against him In the
context of this case, it is of no consequence that Miullins did not
specifically utter the words "I am guilty." Al t hough this is
plainly the better course, we do not require such a talismanic
incantation, so long as the |anguage used is expressive of the
defendant's cul pability.

Furthernore, a review of the state court arraignnent and
sentencing hearing also reveals that Mullins's remaining
contentions cannot w thstand scrutiny. The record reveal s that
Mul | i ns was adequat el y advi sed of the nature of the charges agai nst
himand that there was a sufficient factual basis for his guilty
pl eas.

Finally, at his federal sentencing hearing, Mullins clained
to be high on heroin when he entered his 1986 gquilty pleas.
However, at the federal hearing, Millins acknow edged that, during
his state hearing, he understood that he was pleading guilty to
four separate counts, that he signed separate confessions for each
of fense, and that he conmtted each of the offenses with which he
was char ged. Mul I ins al so acknow edged that he was telling the
truth at the state sentencing hearing. Millins has failed to show
t hat any drugs that he may have been taking so affected himthat he
was i ncapable of making a voluntary and intelligent waiver of his

trial rights. Cf. Godinez v. Mran, 113 S. C. 2680 (1993) (test

of nmental conpetency to plead guilty is whether the defendant has
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a sufficient present ability to consult wth a lawer with a
reasonabl e degree of rational understanding and has a rational as
wel | as factual understanding of the proceedi ngs against him).

In sum we conclude that the district court did not err when
it concluded that Mullins had knowingly and intelligently waived
his rights and validly pleaded guilty to the charges agai nst him

C. WIllianms's Individual Contentions

WIlians argues that the governnent commtted prosecutori al
m sconduct to a degree sufficient to warrant reversal of his
conviction. To rise to this |level, prosecutorial m sconduct nust
be "so pronounced and persistent that it casts serious doubts upon

the correctness of the jury's verdict." United States v. Bentl ey-

Smth, 2 F.3d 1368, 1378 (5th Gr. 1993). The m sconduct that
WIllians alleges takes two fornms. WIllians first contends that the
prosecutor elicited inproper character evidence against him and
i nproperly inpeached Shazelle WIllianms, the defendant's wfe.
Wllians also objects to allegedly inproper remarks that the
prosecutor made in his closing argunent. Only sone of these
obj ections were nmade during the trial. After a studied reviewthe
record, we hold these instances of alleged m sconduct do not
require reversal of WIllians's conviction.

I11. Concl usion

The judgnents of the district court are AFFI RVED
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