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Bef ore VAN GRAAFEI LAND', SM TH, and WENER, Circuit Judges
WENER, Circuit Judge:

The central legal issue in this appeal is whether "rel evant
conduct" as defined in 81B1.3(a)(1)(B) of the Sentencing CGuidelines
i ncl udes conduct occurring before a crimnal defendant joins a

conspiracy.

“Senior Circuit Judge of the Second Circuit, sitting by
desi gnati on.



Def endant - Appel | ant s Armando Mel endez and Oct avi o Carreon were
convicted of conspiring to inport nore than 100 kil ogranms of
mari huana in violation of 21 U S.C. 88952, 960, and 963. Carreon
was also convicted of conspiring to possess with intent to
distribute nore than 100 kil ograns of mari huana in violation of 21
U S. C. 88841 and 846, and of bribing a public official in violation
of 18 U S.C. 8201. Carreon questions whether he can be sentenced
under U. S.S.G 1B1.3 (a)(1)(B) for conduct occurring before he
j oined the conspiracy; Mel endez di sputes whether the district
court's failure to nmake explicit findings warrants remand for
resent enci ng. Mel endez further challenges the district court's
failure to provide himw th excul patory or inpeachnent information
contained in the Presentence Investigation Reports ("PSRs") of
coconspirators turned governnent w tnesses.

We hol d today that the "reasonabl e foreseeability" requirenent
contained in US S G 1B1.3 (a)(1)(B) is prospective only, and
consequent |y cannot include conduct occurring before the def endant
j oi ned the conspiracy. W al so conclude that the district court's
failure to make explicit findings for either Ml endez or Carreon
requires us to "second guess" the basis of the district court's
sentencing as to both of these defendants. Consequently, we nust
reverse and remand both sentences for findings and resentencing.

Finally, we conclude that, in light of United States v. Jackson,

admttedly rendered after the instant trial and sentencing, the
district court's failure to review the Presentence Investigation

Reports ("PSRs") of governnent wtnesses requires renmand of



Mel endez' s conviction to determ ne whet her t hose PSRs cont ai ned any
materi al excul patory or inpeachnent information and, if they did
contain such information, whether failure to provide it was
harm ess error.
I
FACTS AND PROCEEDI NGS

A procession of coconspirators turned governnent w tnesses!
testified that Arnmando Melendez and his father, Jesus "Chuy"
Mel endez, were involved in an extensive marihuana trafficking
conspi racy between 1985 and 1992. These witnesses testified to
purchasing and transporting extensive quantities of rmarihuana
acquired from Armando Mel endez and his famly; through the years
this mari huana was transported in everything fromvans to trucks to
pl anes to avoi d detection. |ndeed, several of these wi tnesses were
caught during this period while attenpting to snuggl e mari huana for
t he Mel endezes. ?

In 1989 Chuy Melendez, the patriarch of the clan, was

murdered. By the end of 1989 a change had occurred in this drug

1Charl es Aragon, WIlIliam Delval, Janmes Gice, Patrick
Truj eque, Lowell Ray Donal dson, Gerardo Soto- Qui nonez, Jose
Guzman, and Lisa Wagner, all of whom were coconspirators,
testified agai nst Ml endez.

2ln March or April 1988, Donal dson crashed while attenpting
to fly an airplane containing 1300 pounds of mari huana into the
United States. This crash led to the arrest and conviction of

Donal dson. I n Novenber 1988, Wagner and anot her person were
arrested while attenpting to enter EIl Paso from Mexico with 100
pounds of mari huana. |In Decenber 1988, Soto-Qui nonez was

arrested in El Paso while attenpting to transport 100 pounds of
mari huana. All of the witnesses testified that they were
smuggl i ng mari huana for the Ml endez organi zati on when they were
arrest ed.



trafficking schene. Def endant - Appel | ant Cctavio Carreon joined
w th Armando Mel endez and others to bribe U S. Border Patrol Agent
Patrick Maynes))who was a chil dhood friend of Carreon))to provide
Mel endez and Carreon with information on | aw enforcenent activity
in the area where they snuggled.® Mynes was wor ki ng undercover,
however, and spent the next year and one-half gathering evidence
during neetings with Mel endez, Carreon, and other nenbers of the
conspiracy.

The Mel endez-Carreon drug smuggling business termnated in
April 1992. During April, Maynes net several tinmes with various
menbers of the conspiracy and agreed to transport nmarihuana.
Maynes eventually transported 327 pounds of marihuana to
Al buquerque on April 12, where it was unloaded, noved to a
resi dence, and then seized by police. On April 16, governnent
agents noved in and seized corroborating evidence from the
resi dences of Mel endez and Carreon.*

Both Carreon and Mel endez were indicted, along with thirteen

others, in My 1992 for conspiring to inport and conspiring to

3According to U S. Border Patrol Agent Patrick Maynes,
Carreon was previously part of his owmn famly's mari huana-
smuggl i ng organi zation, which was on friendly terns with the
Mel endezes. For exanple, Maynes testified that Carreon told him
t hat Chuy Mel endez had previously hel ped the Carreons collect a
one-mllion dollar debt froma rival, the cocai ne-snuggling
Sandoval famly. Carreon and the governnent vigorously dispute
whet her such activity indicates that Carreon conspired with
Mel endez and his organi zati on before the end of 1989.

‘Agents seized fromthe residence of Melendez, inter alia, a
checkbook containing a check stub for 54,897,000 pesos nade out
to one of the nenbers of the conspiracy. From Carreon's
resi dence, agents seized a notepad that included the nanes of
several nenbers of the conspiracy.
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possess nore than 100 kilograns of marihuana.® The indictnent
all eged that this conspiracy operated fromthe begi nni ng of January
1985 to the beginning of May 1992. Carreon and Mel endez were al so
indicted for bribing a public official.®

In pretrial notions, Carreon filed for and was granted his
request to be severed and tried only with Mel endez. Ml endez filed
a pretrial notion to adopt all pretrial notions filed by his
codef endants, which included a notion by codefendant Chri stopher
Peter Bush requesting access to the PSRs of the governnent
W tnesses. The district court denied Bush's notion. On the day of
trial, Melendez made his own separate notion requesting access to
the PSRs of all governnent wi tnesses. The district court di sm ssed
this request during trial as "being noot."

The jury found both Mlendez and Carreon guilty of the
conspiracy to inport nore than 100 kilograns of marihuana, but
found only Carreon guilty of the conspiracy to possess. Carreon
was also the only one found guilty of the bribery charge.

In sentencing the defendants, the district court accepted the
drug quantity findings of 131,358 kil ograns contained in the PSRs
of Mel endez and Carreon. These findings attributed all marijuana
di scussed at trial during the whole course of the conspiracysQfrom
1985 to 1992soto both Melendez and to Carreon. The 131, 358
kil ograns established a base offense level of 40 for both

defendants; the district court adjusted this score upward two

521 U.S.C. 8952 (inportation); 21 U S.C. 8841 (possession).
618 U. S. C. 8§201.



points as to Ml endez because he had a supervisory role in the
conspi racy, and downward two points as to Carreon because he was a
m nor participant.’

Bot h defendants were sentenced within the ranges established
by the Sentencing Guidelines. Carreon was sentenced to 235 nonths
i nprisonment on the conspiracy counts and a concurrent 180-nonth
termon the bribery count. Melendez was sentenced to 360 nonths
i nprisonment on the conspiracy count. Both were sentenced to five
years of supervised rel ease. In addition, Carreon received a
$25,000 fine while Melendez received a $100,000 one. Bot h
defendants tinely appeal ed.

I
ANALYSI S
A.  Rel evant Conduct Under the Sentencing Quidelines

Under 82D1.1(a)(3) of the Sentencing Guidelines, the offense
| evel of a defendant convicted of a drug trafficking offense is
determ ned by the quantity of drugs involved in the offense. This
quantity includes both drugs with which the defendant was directly
i nvol ved, and drugs that can be attributed to the defendant in a
conspiracy as part of his "relevant conduct"” under 81B1.3 (a)(1)(B)
of the Quidelines. Relevant conduct for conspiratorial activity is

defined in 81B1.3 (a)(1)(B) as "all reasonably foreseeabl e acts and

om ssions of others in furtherance of jointly undertaken crim nal

‘Bot h defendants had a crimnal history category of |I.
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activity."® W nade clear in United States v. Evbuomwan® that for

conspiratorial conduct to be attributed under 81B1.3 (a)(1)(B),
t hat conduct must be both "reasonably foreseeabl e" to the defendant
and within the scope of the defendant's agreenent.

Both Mel endez and Carreon challenge the district court's
calculation of their sentence under 81B1l.3, albeit on different
grounds. Howthe Guidelines are to be interpreted is a question of
law, which we review de novo.? Factual findings under the
Qui delines are reviewed only for clear error.!

1. Requi renent of Fi ndi ngs

Mel endez argues that the district court erred in failing to
make explicit findings as to howit calculated the drug quantities
attributed to himunder 81B1.3. Specifically, Melendez contends
that the district court's failure to find 1) that the drugs
attributed to himin the PSR were within the scope of and in
furtherance of a conspiracy that he joined, and 2) that all of
the marihuana quantities included in the PSR were reasonably
foreseeable by him warrants remand for findings and resentenci ng.
In the instant case, the district court sinply adopted the PSR
report, including the quantity attributed fromthe conspiracy, as

"well-justified." The governnent contends that this adoption

8United States Sentencing Comm ssion, Guidelines Manual,
81B1. 3(a)(1)(B) (Nov. 1993) (enphasis added).

°992 F.2d 70, 72 (5th Cr. 1993).

E ., United States v. Lara-Vel asquez, 919 F.2d 946, 953
(5th Gir. 1990).

upd,



constitutes an inplicit finding sufficient to establish both that
Mel endez was a nenber of the conspiracy, and that the quantities at
i ssue were reasonably foreseeable.

In United States v. Puma!? we renmanded for resentenci ng because

the district court had failed to make an express finding that the
conspiratorial activity at issue was reasonably foreseeable as
required by former 82D1.4 of the CuidelinessQthe sane type of
finding as required here by 81B1.3 (a)(1)(B). Moreover, Rule 32 of
the Federal Rules of OCrimnal Procedure mandates that the
sentenci ng court make findings regardi ng any controverted facts in
the PSR, or state that those facts wll not be taken into account
i n sentencing.® W have neverthel ess rejected the proposition that
a court nust nmake a "catechismc regurgitation of each fact
determ ned"; instead, we have allowed the district court to nake
inmplicit findings by adopting the PSR ** This adoption will operate
to satisfy the mandates of Rule 32 when the findings in the PSR are

so clear that the reviewng court is not left to "second-guess"” the

12937 F.2d 151, 160 (5th Cr. 1991), cert. denied, 112 S. C
1165 (1992). But see United States v. Lghodaro, 967 F.2d 1028,
1030 (5th Gr. 1992) (concluding that "reasonable foreseeability"
finding, although not express, was clearly part of district
court's conclusion that the defendant was involved in joint
activity).

3Fep. R CRM P. 32(¢)(3)(D).

MYUnited States v. Sherbak, 950 F.2d 1095, 1099 (5th Gr.
1992), see also Lghodaro, 967 F.2d at 1030 (accepting an inplied
finding as to "reasonabl e foreseeability" when that finding was
clearly part of the district court's conclusion that the
def endant was involved in joint activity).
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basis for the sentencing decision.?®®

Here, the PSR sinply accepts virtually all of the drug
quantities discussed in the testinony at trial, and attributes
those quantities to Mel endez. |In response to Mel endez' vol um nous
objections to those quantitiessqQi ncluding specific objections to
the reasonable foreseeability of many of the transactions and
events invol ving those quantitiesSQthe probation officer preparing
the report stated that he was submtting the matter "for the
Court's consideration.”

The problem here is that we are unable to determ ne how the
district court resolved these issues. For exanple, the
governnent's theory supporting the foreseeability findingsqthat
Mel endez was the "key man" in the snuggling organi zati on, and hence
was aware of all the transactions engaged in by that
organi zati onsQqwas at |east partially rejected by the court at the
sentencing hearing when it rejected the PSR finding that Ml endez
was the organizer or |eader of the organization.'® |n rejecting
this finding, the court stated:

As to the role in the offense, | think it's sonmewhat

exaggerated to characterize [ Mel endez] as the masterm nd

or as the organizer or |eader. He was a key nenber, of

course, and occupi ed sone supervisory role, but | think

a two-|evel adjustnent rather than four would be nore
appropriate under the evidence | heard in the case.

BUnited States v. Hooten, 942 F.2d 878, 881 (5th Cir
1991).

¥The PSR recomended a four-level increase based on this
finding. Section 3Bl.1(a) of the CGuidelines authorizes this
i ncrease when the defendant is the "organi zer or | eader of a
crimnal activity that involved five or nore participants.”
US S G 3Bl1. 1(a).



Al t hough this statenment appears to resolve the "jointly agreed to"
i ssue by concl udi ng that Ml endez was a nenber of the conspiracy in
sone capacity, it appears to cloud the foreseeability issue under
the governnent's theory of the case. W thus are left to second
guess the basis for the district court's cal culation here and nust
consequently remand for findings.?

2. Reasonabl e Foreseeability and Prior Conduct

Carreon contends that he cannot be sentenced under §81B1.3
(a)(1)(B) for conduct occurring before he joined the conspiracy.
Sinply put, Carreon insists that the requirenent of "reasonable
foreseeability" contained in 81B1.3 (a)(1l)(B) cannot be backward
|l ooking to include prior conduct. Before we address this
contention, we pause to note that Carreon's sentence suffers from
the deficiency that infected the sentencing of Ml endez. The
district court followed the sane approach as it had in sentencing
Mel endez by concluding that the drug quantities listed in the PSR
of CarreonsQwhi ch are virtually identical to the ones listed in the

PSR of Mel endezsQwere "wel |l justified."

YI'n remandi ng for findings, we express no opini on whet her
the quantity calculated in the PSR nmay ultimately prove correct.
We do require, though, that the district court find 1) when
Mel endez joi ned the conspiracy or conspiracies, 2) what drug
quantities were within the scope of Mel endez's conspiratori al
agreenent or agreenents, and 3) of these drug quantities, which
were reasonably foreseeable to Mel endez. By remandi ng for these
findings, we protect the integrity of the fact finding process
and mai ntain the proper delineation of roles between the
appel late and the district courts. Such findings, of course,
remain subject to reviewonly for clear error. E.qg., Lara-

Vel asquez, 919 F.2d at 953.
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On appeal, Carreon attenpts to |limt the scope of his
agreenent (and hence his sentencing accountability) by contending
that the instant case contains at |east two conspiracies: t he
bri bery-inportation conspiracy involving Maynes, and an earlier
i nportation conspiracy centered around Mel endez and t he gover nnent
W t ness, Charles Aragon. Carreon concedes he was a nenber of the
Maynes conspiracy but argues that he had no involvenent in the
earlier Mel endez-Aragon conspiracy. The governnent counters that
there was only one conspiracy heresowi th Mel endez as the "key nman"
tying all the disparate transacti ons and actors toget hersQand t hat,
consequently, the scope of Carreon's agreenent could extend to al
activity engaged in by that conspiracy. The sinple adoption of
Carreon's PSR by the district court unfortunately does not di scl ose
what the court found regarding this issue.

Carreon and the governnent al so hotly contest whet her Carreon
entered the conspiracy (or conspiracies) in 1987 or in 1989, but,
gi ven the absence of findings, we cannot discern what the district
court found regarding this issue either. The parties contest this
issue for different reasons though: as noted above, Carreon
contends that relevant conduct as defined in 81B1.3 (a)(1)(B)
cannot i nclude conduct occurring before he joined the conspiracy.
The drugs attributed to Carreon by the PSR obviously include
quantities arising out of transactions that occurred before he
j oi ned the conspiracy, as they include transactions that occurred
from 1985 to 1992. Accordingly, Carreon's sentence is presently

prem sed on the notion that relevant conduct can include conduct

11



occurring before he joined any conspiracy. As such, the "rel evant
conduct-prior conduct" issue is a necessary part of the sentence
chal l enged and is thus properly reviewable.® As this issue is res
nova in this circuit,! we begin by turning to the applicable
provisions in the Sentencing CGuidelines.

a. The Sentencing CGuidelines

The appropriate starting point is the plain | anguage of the
Gui del i nes thensel ves.?® Both the Chairnman and the General Counsel
of the Sentencing Comm ssion (the "Comm ssion"”) have referred to
the relevant conduct section as the "cornerstone" of the
Gui delines.? |Including relevant conduct in sentencing allows the
defendant to be sentenced based, at least in part, on the
seriousness of his actual behavior.?? Tying the sentence to the

seriousness of the actual offense in turn helps effectuate the

8Even were we to remand solely for findings, the district
court would have to face this issue in recalculating Carreon's
sentence, as it is likely that the district court's express
finding regarding the scope of the conspiratorial agreenent would
conport with the finding inplicit inits present resolution of
Carreon's sentence. Presumably, the district court would al so
continue to believesQabsent guidance fromthis courtSQthat
Carreon can be held accountable for prior conduct. Under these
ci rcunst ances, judicial econony warrants disposing of this issue
now rat her than risk a needl ess appeal and renmand.

9The parties concede that no Fifth Circuit case has decided
this issue.

20Cf., Stinson v. United States, 123 L. Ed.2d 598, 606-08
(1993) (the Guidelines and the Comm ssion's Policy Statenents and
Comrentary are generally binding on the courts).

21See, WlliamW WIlkins & John R Steer, Rel evant Conduct:
The Cornerstone of the Sentencing GQuidelines, 41 S.C. L. Rev. 495,
496 (1990).

22| d. at 497.
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congressional policy of proportionalitysQthat the "system inpose
appropriately different sentences for crimnal conduct of differing
severity. "2

Rel evant conduct wunder 81B1.3 includes acts engaged in by
coconspiratorssQa particularly inportant provision in drug
conspiracy prosecutions given that the sentences in such
prosecutions are determ ned based on drug quantities attributable
to the defendant,? and that in many instances the defendant wll
not be directly involved in many of the transactions givingriseto
those quantities. Nonet hel ess, the Gui delines have retained their
enphasis on sentencing the defendant as an individual: The
Commentary to 81B1. 3 states that "the focus is on the specific acts
and om ssions for which the defendant is to be held accountable in
determ ning the applicabl e guideline range, rather than on whet her
the defendant is crimnally liable for an offense as a principal,
acconplice, or conspirator."?

Det er m ni ng t he appropriate degree of sent enci ng
accountability for conspiratorial activitysQwhile still serving the
need for proportionality in sentencing and for sentencing the
defendant as an individual sghas proven difficult for the
Comm ssi on. A review of the changes effected by the Comm ssion
sheds sonme light on the Commssion's intent relative to these

i ssues.

2U,S.S.G Ch. 1, Pt. A (3).

24U.S.S. G §2D1.1(a)(3).

»U.S.S. G 81B1.3, coment. (n.1).
13



The original Guidelines contained only a cryptic reference to
accountability for conspiratorial activity.? Perhaps recogni zing
t he weaknesses of this approach, the Comm ssion pronul gated an
enmer gency anendnent that becane effective January 15, 1988.2" This

anmendnent referred to conspiratorial accountability as conduct "for
whi ch the defendant woul d be otherw se accountable," and defined
such conduct to include "conduct in furtherance of the conspiracy

t hat was known to or was reasonably foreseeabl e by the def endant. " 28

In an anmendnent effective Novenber 1, 1989, the Conmm ssion
dropped the "known to" |anguage, thus including conspiratorial
conduct only if that conduct was "reasonably foreseeable"” to the
defendant.?® This anendnent also attenpted to distinguish the
i ndi vidual fromthe conspiracy as a whole by stating:

Because a count may be broadly worded and include the
conduct of many partici pants over a substantial period of
time, the scope of the jointly-undertaken crimnal
activity and hence rel evant conduct, is not necessarily
the sane for every participant. Were it is established
that the conduct was neither within the scope of the
def endant's agreenent, nor was reasonably foreseeable in

26The original Quidelines defined "rel evant conduct" as "all
conduct, circunstances, and injuries relevant to the offense of
conviction. . . " UGS S. G 81B1.3 (Nov. 1987). The only
apparent reference to accountability for conspiratorial conduct
was the statenent that such conduct shall include all conduct
that is part of "a common schene or plan." |d.

2See, U.S.S.G App. C (anendnent 3). This enmergency
anendnent was upheld as statutorily authorized in United States
v. Frederick, 897 F.2d 490 (10th GCr.), cert. denied, 498 U S
863 (1990).

2U.S.S.G App. C, anend. 3.
2¥U.S.S.G App. C anend. 78.
14



connection with the crimnal activity the defendant
agreed to jointly undertake, such conduct is not included
in establishing the defendant's offense | evel under this
gui del i ne. 30

Inits nbst recent anendment, which becane effective Novenber

1, 1992 (the 1992 Anendnent), the Conm ssion once again attenpted

to clarify and to delineate the extent of liability for
conspiratori al activity. The Comm ssion first noved the
"reasonable foreseeability" =elenent into the text of the

gui del i ne. 3t Next, the Conmission rewote its commentary to
enphasi ze that the "scope of the agreenent” and "reasonable
foreseeability" are i ndependent and necessary el enents. The second
note to the new Commentary now provides in pertinent part:

In the case of jointly undertaken crimnal activity,
subsection (a)(1)(B) provides that a defendant 1is
accountable for the conduct (acts and om ssions) of
ot hers that was both:

(i) in furtherance of the jointly undertaken
crimnal activity; and

(ii) reasonably foreseeable in connection with that
crimnal activity.?®

Finally, the Comm ssion enphatically rejected the notion that
crimnal liability and sentencing accountability are coextensive.
The first note of the Comm ssion's new Commentary now st ates:
The principles and limts of sentencing accountability
under this guideline are not always the sane as the
principles and limts of crimnal I|iability. Under

[ 81B1. 3] the focus is on the specific acts and om ssi ons
for which the defendant is to be held accountable in

3)d. The Conmission stated that the purpose of this
anendnent was to clarify the definition of conduct for which the
defendant is "otherw se accountable.” 1d.

31U.S.S. G App. C anend. 439.

321 d. (enphasi s added).
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determ ning the applicabl e guideline range, rather than

on whether the defendant is crimnally liable for an

of fense as a principal, acconplice, or conspirator.3

In sum changes wought by the Comm ssion in 81B1.3 indicate
t hat the Comm ssi on has devel oped "reasonabl e foreseeability" as a
means to limt the sentencing accountability of a defendant. The
Comm ssi on has apparently developed this limt to ensure that the
congressional goal of proportionality is servedsQthat the sentence
of the defendant is indeed tied to the "specific acts and om ssi ons

for which the defendant is to be held accountable. "3

b. Crcuit Law and "Reasonabl e Foreseeability"

Li ke the Comm ssion, those circuits which have addressed this
issue have struggled to ascertain the appropriate limts of
sent enci ng accountability for conspiratori al activity.
Specifically, other circuits have di sagreed on whet her "reasonabl e
foreseeability" under 81Bl1.3 may include conduct occurring before
a defendant joins a conspiracy. In two opinions predating the 1992

Anendnents, United States v. Mranda-Otiz* by the Second Circuit

I d

33 )
34l d. The Chairman and the General Counsel of the

Comm ssion nmake this point in their article on relevant conduct.
Wl kins & Steer, supra note 21 at 511. The First Crcuit, in
United States v. O Canpo, 973 F.2d 1015, 1026 (1st. G r. 1992),
al so concl uded that "reasonable foreseeability" has been

devel oped as the "central concept” to limt a defendant's
sentenci ng accountability for relevant conduct. |d. at 1023-26.
We note that Judge Stephen Breyer, a nenber of the first

Comm ssion, was a nenber of the O Canpo panel

35926 F.2d 172, 178 (2d Gir.), cert. denied, 112 S.Ct. 347
(1991).
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and United States v. Edwards®* by the Seventh, both courts concl uded

that "reasonable foreseeability” may include prior conduct. In

contrast, in two opinions follow ng® that anendnent, United States

v. O Canpo®*® by the First Circuit and United States v. Petty?® by the

Ni nth, those courts flatly rejected the proposition that reasonabl e
foreseeability can be backward-1 ooki ng to enconpass prior conduct.

In Mranda-Ortiz the Second Circuit sinply assunmed w t hout

di scussion that prior conduct coul d be reasonably foreseeabl e under
the GQuidelines, although the court remanded that case for
resentencing to determ ne whether the defendant actually knew, or
should have known, of the drug quantities involved in the
conspiracy before he joined.* |In Edwards the Seventh Circuit
concluded that past conduct can be "reasonably foreseeable" by
anal ogi zing to cases i n which defendants were held liable for | arge
quantities of drugs based on their degree of participation in the
conspiracy.* These cases, however, either did not address the

prior conduct issue or involved drug transactions that occurred

%945 F.2d 1387 (7th Gir. 1991), cert. denied, 112 S.Ct.
1590 (1992).

3’Al t hough O Canpo was deci ded before the 1992 Anendnent
becane effective, the O Canpo court referred to this anmendnent to
informits analysis and ultimte disposition of the case.
O Canpo, 973 F.2d at 1025 & n. 10.

%8973 F.2d 1015, 1026 (1st G r. 1992).

39982 F.2d 1374, 1377 (9th G r. 1993).

OMranda-Otiz, 926 F.2d at 178.

“Edwar ds, 945 F.2d at 1394-96.
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after the defendant joined the conspiracy.* The Edwards court
justified these analogies by postulating that reasonabl e
foreseeability incorporated the limting principle contained in
substantive conspiracy |law, nanely, that the scope of liability is
determ ned by the scope of the agreenent.®

The approach used by the Seventh Circuit in Edwards is
t roubl i ng. That approachsQwhi ch treats the scope of the agreenent
as defining the extent of what is reasonably foreseeabl esQ
contradicts our requirenent in Evbuomwan (and the Cuidelines
requi renent in the 1992 Anendnent) that the sentencing court nust
find both that the defendant agreed to the joint crimnal activity,
and that +the agreed-to activity nust also be reasonably
foreseeable. The Edwards approach is also inconsistent with the
clear statenment in the Quidelines' Commentary that sentencing
accountability and crimnal liability are not necessarily
coext ensi ve. #

In contrast to the Edwards approach, the First Crcuit in
O Canpo treated reasonabl e foreseeability as a separate el enent and

then concluded that it would be oxynoronic to conclude that "prior

2For exanpl e, the Edwards court discussed United States v.
Townsend, 924 F.2d 1385 (7th Cr. 1991), which addressed the
scope of a conspiracy under the substantive crimnal |aw, and
United States v. Farrell, 893 F.2d 690 (5th Cr. 1990), which
addressed sentencing accountability for planned future purchases
of drugs. Edwards, 945 F.2d at 1394-97.

“3Edwar ds, 945 F.2d at 1396.

4U.S.S. G 81B1.3, conmment. (n.1). As noted, the Edwards
deci sion was rendered before this coomentary was added to the
Qui del i nes.
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conduct" could be "reasonably foreseeable."* The Ninth Circuit in
Petty agreed with the O Canpo court's rejection of Edwards by
observing first that the concept of relevant conduct contained in
the Guidelines repudi ates "the general [Iy] harsh | aw of conspiracy
that a conspirator is 'bound by all that has gone on before in the
conspiracy, ' "4 and second that courts do not have a warrant to turn
the notion of foreseeability 180 degrees to apply it to prior
conduct . ¥/

c. Resol ution

We conclude that the approach used by the First and Ninth
Circuits in O Canpo and Petty is the better reasoned one, as it
nore closely follows the dictates of the Quidelines.* Applying
foreseeability only prospectively conports with the plain neaning
of the term "foreseeable."* It also effects the individualized

sentencing polices underlying the Quidelines "relevant conduct™

450 Campo, 973 F.2d at 1026.

“petty, 982 F.2d at 1376 (quoting United States v.
Di Cesare, 765 F.2d 890, 900 (9th Cir. 1985)).

471 d.

48\W\e are, of course, bound by the Guidelines absent sone
i nconsi stency with statutory authority. This principle also
applies to the commentary contained in the Guidelines: Such
comentary is binding unless it is plainly erroneous or
i nconsistent with the applicable guideline. Stinson, 123 L. Ed. 2d
at 608.

“¥See, e.q., BLAXK s LawDicrioNaRYy 649 (6th Ed. 1990) (defining
foreseeability as "the ability to see or know i n advance; e.g.
the reasonable anticipation that harmor injury is a likely
result fromcertain acts or om ssions."); WBSTER S TH RD NEw
| NTERNATI ONAL Di cTi oNARY 890 (1986) (defining foreseeable as "being
such as may reasonably be anticipated").
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provision: that sentencing is focused on "the specific acts and
om ssions for which the defendant is to be held accountable. "
Such an approach ensures that the congressional policy of
proportionality is served, as the sentence of the defendant is tied
to the severity of the defendant's conduct.>® Finally, the approach

used in O Canpo and Petty, unli ke the one in Edwards, i s consi st ent

wth the requirenment we inposed in Evbuomwan and the Conm ssion
i nposed in their 1992 Anendnent sSQt hat t he "scope of the agreenent”
and "reasonable foreseeability" are independent and necessary
el ements of relevant conduct under 81B1.3 (a)(1)(B). W thus hold
today that "relevant conduct"” as defined in 81B1.3 (a)(1)(B) is
prospective only, and consequently cannot i ncl ude conduct occurring
before a defendant joins a conspiracy.

Wthout attenpting to pretermt the district court's findings
on remand, we observe that the instant case aptly illustrates the
dangers  of failing to limt tenporally the sentencing

accountability of a defendant. Both Carreon and Mel endez were held

0U.S.S.G 81B1.3, conmment. (n.1). The illustrations
provided in the comments to 81Bl1.3 indicate that nenbers of drug
conspiracies are to be sentenced in an individualized fashion,
instead of on the basis of their participation in broad-ranging
conspiracies. For exanple, illustration eight contains the
fol |l ow ng hypot heti cal :

Def endant R recruits Defendant S to distribute 500

grans of cocaine. Defendant S knows that defendant R

is the prine figure in a conspiracy involved in

i nporting nuch | arger quantities of cocaine. As |ong

as Defendant S' s agreenent and conduct is limted to

the distribution of the 500 grans, Defendant S is

accountable only for that 500 gram anount. . . , rather

than the nmuch | arger quantity inported by Defendant R
U S S G 81B1.3, coment. (n.2(c)(8)).

sisee, U.S.S.G Ch.1, Pt. A (3).
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responsi ble for the sanme quantity of drugssSQquantities that arose
from transactions occurring from 1985 to 1992. Yet according to
t he governnent' s own adm ssi on, CarreonsQunli ke Mel endezsQwas a | ate
coner to the Melendez drug snuggling organization.?>? Basi ng
Carreon's sentence on the sanme quantity of drugs as Mel endez' woul d
thus countermand the congressional goal of proportionality in
sent enci ngsQan i nportant goal that, as the Sentencing Comm ssion
instructs, is net by focusing the sentencing of a defendant on his
i ndi vi dual acts and om ssions, not his crimnal liability under the
substantive | aw of conspiracy.

As Carreon's presently constituted sentence is predicated on
attribution of conduct occurring before he joined the Ml endez
conspiracy, we are constrained to remand for resentencing. W
require that in resentencing Carreon the district court determ ne:
1) when Carreon joined the conspiracy (or conspiracies), 2) what

drug quantities were within the scope of Carreon's conspiratori al

52As noted earlier, the governnent and Carreon vigorously
contest whether Carreon joined the conspiracy in 1987 or 1989.
As we nust remand for resentencing, we do not attenpt to resolve
this issue on appeal.

W note that the district court wisely attenpted to
correct for the disparity in conduct between Mel endez and Carreon
by adjusting their base offense levels for their roles in the
conspiracy: Ml endez' base offense | evel was increased by two
poi nts because he played a supervisory role and Carreon's was
decreased by two points because he was a m nor participant.
Nonet hel ess the starting point for the sentencing of Carreonsqgthe
"base of fense | evel "sQwas prem sed on the faulty notion that
rel evant conduct could include conduct occurring before Carreon
j oi ned the Mel endez organi zati on.
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agreenent (or agreenents),> and 3) of these drug quantities, which
were reasonably foreseeabl esQprospectively onlysQby Carreon. W
observe that evidence of prior conduct is not wholly irrelevant to
these inquiries; rather, any know edge that Carreon may have had
regarding prior conduct wll provide useful evidence of what
Carreon agreed to and what he reasonably foresaw when he j oi ned t he
conspi racy. The O Canpo court accurately explains when, and to
what extent, such evidence of prior conduct is still relevant:

We have enphasized that proving a "defendant knew what
was going on" is not sufficient to establish co-
conspirator crimmnal liability . . : W simlarly
bel i eve that the base of fense | evel at sent enci ng cannot
be based on nere know edge of historic facts

[T]he relevant inquiry is to determ ne the for eseeabl e
object to which the individual conspirator agreed. The
past performance of the conspiracy, known to the |ate-
joining co-conspirator, may be relevant to a careful
analysis directed to the wunderstanding such a co-
conspirator has of the anticipated quantity of the drug
distributions the conspiracy intends to undertake after
he joins .

[ T] he base offense level of a co-conspirator at
sentenci ng should reflect only the quantity of drugs he
reasonably foresees it is the object of the conspiracy to
distribute after he joins the conspiracy. |In nmaking the
j udgnent what a co-conspirator can "reasonably foresee,"
the earlier transactions of the conspiracy before he
joins but of which he is aware will be useful evidence.
However, a new entrant cannot have his base of fense | eve
enhanced at sentencing for drug distributions nmade prior
to his entrance nerely because he knew they t ook pl ace.
Thus for exanple, if a defendant joins a conspiracy he
knew previ ously engaged in di stribution of
extraordinarily amounts of drugs, his know edge of those
prior acts wll inform the judgnent about what he
reasonably could have foreseen the conspiracy would
entail in the future. He maght, for exanple, then be

4As part of this finding, the district court will need to
resol ve whether Carreon entered one grand conspiracy (as
contended by the governnent) or a separate, snmaller one centered
around the attenpted bribery of Maynes (as contended by Carreon).
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found reasonably to have foreseen future distributions of
simlarly large quantities.>

The O Canpo court's explanation adequately describes our hol ding
t oday.

Finally, in order to delineate properly the extent of our
hol di ng t oday, we address a valid concern raised by the governnent.
Per haps because of the 1992 Anendnents to the Quidelines, the
governnent is no |longer advocating the inclusion of pre-joinder
occurrences as relevant conduct as it was under Edwards.
Nonet hel ess, the governnment remains concerned that, through
tenporal fortuity or mani pul ati on, a defendant nmay avoi d sent enci ng
accountability for his conduct. The governnent poses the foll ow ng
hypot heti cal :

Several persons agree to inport alarge quantity of drugs

into the United States. After the drugs have been
inported and distributed, the defendantsowith ful
know edge of t he illegal obj ecti ves of t he

conspi racysQagrees to join the conspiracy to collect the

money due for those drugs. The conspiracy endsSQeit her

because the nenbers were caught or because they decided

to di sbandsQafter conpletion of this transaction.
The governnent posits that a "bright |ine" prospective-only rule
for relevant conduct would allow this hypothetical defendant to
escape sentencing accountability for his conduct: all inportation
and distribution predated his joinder, and no drug quantities,
post-joinder, are attributable to the defendant's collection
function.

Al t hough t he governnent has indeed raised a valid concern, we

observe that the governnent woul d be readi ng our hol di ng today too

%973 F.2d at 1025-26 (footnote omtted).
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broadly if it believes that we have foreclosed all sentencing
accountability for its hypothetical defendant wunder §1B1.3.
Section 1B1.3 includes two primary grounds on which to hold a
def endant accountable for conduct by others: subsection (a)(1)(B)

for jointly undertaken crimnal activity, ® and subsection (a)(1)(A)

for "all acts and om ssions comm tted, aided, abetted, counseled,
commanded, induced, procured, or wllfully caused by the
def endant . "5’ Subsection (a)(1)(B) includes a "reasonable
foreseeability" limtation; subsection (a)(1)(A) does not.?%®

Furt hernore, subsections (a)(1)(A) and (a)(1)(B) are separate and
i ndependent grounds for inposing sentencing accountability.?®®
Consequent |y, nothing we hold today regarding the "reasonabl e
foreseeability" Iimt to subsection (a)(1)(B) would foreclose the
governnment from holding its hypothetical defendant accountable
under subsection (a)(1l)(A). dearly, such a defendant has "ai ded
or abetted" a drug snuggling transaction when his agreed-to
function is so causally and functionally intertwined wth the
transaction that it could not be conpleted absent hi s

participation.® As such, that hypothetical defendant coul d be held

®U.S.S.G 81B1.3 (a)(1)(B).

"U.S.S. G 81Bl1.3(a)(1)(A).

*8U.S.S. G 81B1.3, comment. (n.2).

®U.S.S.G 81B1.3, conmment. (n.(a)(1)).

%9The comentary to 81B1.3 provides two pertinent exanples
of sentencing accountability for aiding and abetting under
subsection (a)(1)(A). |In the first exanple the Conm ssion
posits:

Defendant A is one of ten persons hired by Defendant B
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accountable for that transaction under subsection (a)(1)(A).
B. Review of PSRs of Coconspirators-Wtnesses

Most of the governnent w tnesses testifying agai nst Ml endez
wer e coconspirators in the Mel endez organi zati on who had t hensel ves
been subjected to various crimnal charges. Mel endez requested
access to the PSRs of these witnesses in order to acquire any
excul patory or inpeachnent information under Brady and G glio.
Working fromthe established prem se that information contained in
a PSR is confidential, the district court denied this request.

Subsequent to the trial in the instant case, we deci ded United

to off-load a ship containing mari huana. The off-
| oading of the ship is interrupted by |aw enforcenent
of ficers and one ton of mari huana is seized (the anount
on the ship as well as the anount off-| oaded).
Def endant A and the other off-loaders are arrested and
convicted of inportation of mari huana. Regardless of
t he nunber of bal es he personally unl oaded, Defendant A
is accountable for the entire one-ton quantity of
mar i huana. Defendant A aided and abetted the off-
| oadi ng of the entire shipnment by directly
participating in the off-1oading of that shipnent
(i.e., the specific objective of the crimnal activity
he joined was the off-loading of the entire shipnent).
Therefore, he is accountable for the entire shipnment
under subsection (a)(1)(A) without regard to the issue
of reasonable foreseeability.
US S G 81B1.3, comment. (n.(a)(1)). The Conm ssion's next
exanpl e indicates that tenporal sequence does not contro
sentenci ng accountability for aiding and abetting:
Defendant Cis the getaway driver in an arned bank
robbery in which $15,000 is taken. . . . Defendant C
is accountable for the noney taken under subsection
(a)(1) (A because he aided and abetted the act of
taking the noney (the taking of the noney was the
specific objective of the offense he joined).
US S G 81B1.3, comment. (n(a)(2)). See generally, e.q.,
United States v. Stone, 960 F.2d 426, 433 (5th G r. 1992)
(observing that a defendant "aid and abets" a crine within the
meani ng of 18 U S.C. 82 when the defendant 1) associates with
the crimnal venture, 2) participates in the venture, and 3)
seeks by action to nake the venture succeed).
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States v. Jackson,® in which we reconciled the need to protect the

confidentiality of PSRs with the right of the defendant to have
access to excul patory and inpeachnent evidence under Brady and
Gaglio. W acconplished this reconciliation in Jackson by hol di ng
that the trial court should examne the PSR in canmera and rel ease
any excul patory or inpeachnent evidence to the defendant, while
protecting the confidentiality of the rest of the PSR ¢

Particularly in |ight of the absence of the coconspirators'
PSRs from the record on appeal, the governnent concedes that we
must remand here in |light of Jackson. But the governnent contends
that we nust remand for "harm ess error" analysis by the district
court. Mel endez, not surprisingly, argues that the district
court's failure to anticipate Jackson warrants not just vacatur of
hi s sentence, but also reversal of conviction and remand for a new
trial. W agree with the governnent.

The remand-and-revi ew approach is consistent with Rule 52's
mandate that "[a]lny error[s] . . . not affect[ing] substantia
rights shall be disregarded"® and our requirenent that the
def endant nust show that the requested evidence was "material"
before he can claimany infringenment of a substantial right under

Brady or Gglio.® |In short, until the district court inspects the

61978 F.2d 903, 908-09 (5th Gir. 1992), cert. denied, 113
S.Ct. 2429 (1993).

621 d. at 909.
8Fep. R CRM P. 52(a).

64E. 9., United States v. Merida, 765 F.2d 1205, 1216 (5th
Cr. 1985) (placing burden on defendant to show that the
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PSRs and conpares them against the information Ml endez had at
trial, it is inpossible to determ ne whether Ml endez was in fact

deni ed access to material Brady or Gglio information, and if so

whet her he suffered prejudice as a result of this denial.

Consequently, we remand to the district court to 1) conduct
an in canera i nspection and nmake appropriate findi ngs as to whet her
the PSRs of the governnent w tnesses contained any material Brady
or Gglio information, and 2) conpare those findings against the
evi dence Mel endez had at trial to determ ne whether the failure to
provide this information was harmless error. So that these
findi ngs and concl usions are revi ewabl e on appeal, we require that
the district court ensure that these PSRs are made a part of the
record, albeit under seal if need be.
C. O her Issues

The defendants have raised a host of other issues of varying
merit. We briefly address themin turn.

1. Sufficiency of the Evidence as to Carreon

Carreon contends that there was insufficient evidence to
support his convictions on the conspiracy to possess and to inport
mar i huana because the evidence at trial indicated that there were
mul tiple conspiracies, instead of one overall conspiracy on which
he was i ndi ct ed. According to Carreon, the instant case invol ves
at |l east two conspiracies: the bribery-inportation conspiracy
i nvol vi ng Maynes (of which Carreon concedes he was a nenber), and

an earlier inportation conspiracy centered around Mel endez and the

requested Brady information was material).
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governnent w tness, Charles Aragon. Even if we were to assune
arquendo that this case involves nmultiple conspiracies, Carreon's
argunent fails for lack of prejudice to a substantial right.?®

We have long held that "when the indictnent alleges . . . a
singl e conspiracy, but the 'governnent proves nulti ple conspiracies
and a defendant's involvenent in at |east one of them then there
is no variance affecting that defendant's substantial rights."'"®®
This holding is subject to the caveat that substantial rights are
af fected when the defendant is subjected to transference of quilt,
that is, the danger that the defendant may be convicted because of
his association with, or conspiracy for unrelated purposes wth,
codef endants who were nenbers of the charged conspiracy.

Here, the evi dence adequately denonstrates that Carreon joi ned
with Melendez to engage in activity that was part of the charged
conduct sQon nore t han one occasi on Carreon was taped di scussing the
inportation and distribution of marihuana wth Mynes. Thi s
di scussion eventually led to the actual inportation of nore than

the m ni nrumcharged quantity of mari huana. Carreon's argunent is

8The governnment correctly asserts that whether the evidence
establishes a single or nultiple conspiracy is a question of fact
for the jury. E. 9., United States v. Ellender, 947 F.2d 748, 759
(5th Gr. 1991). The problemhere is that, as Carreon was
charged and convicted of conspiracy to distribute only 100 or
nmore kilogranms of marihuana, it is inpossible to tell whether the
jury found that Carreon was a nenber of one grand conspiracy or
of a separate, snmaller conspiracy involving the attenpted bri bing
of Maynes.

66Jackson, 978 F.2d at 911 (quoting United States v.
Ri chardson, 833 F.2d 1147, 1155 (5th G r. 1987)).

United States v. Hernandez, 962 F.2d 1152, 1159 (5th Cr
1992) .
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thus reduced to asserting that he did a little bribing, a little
smuggling, and a little distributing, just not as nmuch as Mel endez
and the others. Such an argunent negates any claim of an
infringenment on a substantial right.

2. Bill of Particulars and Prejudice

Carreon contends that the district court erred in denying his
motion for a bill of particulars, and that this error caused him
substantial prejudice. According to Carreon's theory, the bill of
particul ars woul d have put himon notice that the majority of the
governnent's evi dence concerned a conspiracy separate fromthe one
he j oi ned. Carreon conplains that the evidence from this other
conspiracy was inproperly used against himto attribute "guilt by
association." In sum Carreon insists that, had he had the bill of
particulars, he would have been able to sever his trial from
Mel endez.

W conclude that Carreon's argunent fails for Ilack of
denonstrated prejudice. Even if we were to assune that the
district court's denial of the bill of particulars was an abuse of

di scretionsQa highly doubtful assunption®sQCarreon has failed to

8Only when a district court clearly abused its discretion,

w Il a judgnment of conviction be reversed for the denial of a
Bill of Particulars. E.q9., United States v. Vasquez, 867 F.2d
872, 874 (5th Cr. 1989). In the instant case, the governnent

prOV|ded Carreon with substantial discovery mat eri al s reveal i ng
the governnent's theory of the case, and the prosecutor further
explained this theory during pretrial hearings for severance.

Even Carreon's counsel had to admt that he had received "a | ot

of discovery." Under these circunstances, it is unlikely that
the district court clearly abused its discretion in denying
Carreon's request for nore information through a bill of

particul ars.
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show that his rights were substantially prejudiced by the ultinate
harm flowing from denial, nanely, the failure to sever. To
establish harm from failure to sever, Carreon would have had to
showthat the joint trial "conprom se[d] a specific right [of his],
or prevente[d] the jury frommaking a reliable judgnment about guilt
or innocence."® |n contrast, Carreon clains no specific harmfrom
the failure to sever other than to assertsQbaldly and w thout
supporting factssQthat such failure violated his right to a fair
trial under the Due Process C ause. But, as noted above, this
assertion is negated by the evidence at trial incrimnating
CarreonsQwhi ch was direct, straightforward, and substantial.

3. Plain Error and Severance

In pretrial notions, Carreon requested and recei ved severance
of his and Melendez's trial fromthat of the other coconspirators.
Carreon admtted that he was properly joined with Mel endez because
of their purported participation in a schenme to bribe Maynes. On
appeal, Carreon now argues that he should al so have been severed
from Mel endez.

Because Carreon failed to object to joinder wth
Mel endezsQi ndeed, he requested itsQwe review the district court's
failure to sever here only for plain error. Plain error is "error
so obvious and substantial that failure to notice it would affect

the fairness, integrity, or public reputation of (the) judicial

69Zafiro v. United States, 122 L.Ed.2d 317, 325 (1993).
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proceedi ngs and would result in manifest injustice."’” As noted
above, substantial evidence indicates that Carreon was involved in
a conspiracy to possess and to inport nmarihuana. The district
court's failure to sever plainly did not cause any "manifest
i njustice" here.

4. Hei ghtened Standard of Proof for Certain Sentencing Facts

Carreon contends that the district court's findings of drug
quantities used to sentence him are subject to a "beyond a
reasonabl e doubt" burden of proof.” Carreon reasons that this
hi gher standard is required here because the "sentencing fact is a
"tail that wags the dog of the substantive offense.'""?
Specifically, Carreon was indicted and eventually found guilty of
conspiring to possess and to inport 100 or nore kilograns of
mar i huana, but was sentenced based on a finding that the quantity
i nvol ved was around 130, 000 kil ograns. The gui deline range for the

m ni mum quantity found by the jury is 63 to 78 nonths;’”® Carreon

OUnited States v. Pofahl, 990 F.2d 1456, 1479 (5th Cr.)
(internal quotations omtted), cert. denied, 114 S.C. 266
(1993).

"‘Carreon does not dispute that the general burden of proof
for sentencing facts is a preponderance of the evidence, see,
e.q., United States v. Angulo, 927 F.2d 202, 205 (5th Gr. 1991);
i nstead, he argues that the consequences flowing fromthe

sentencing findings here justify the higher burden of proof.

United States v. Mergerson, 4 F.3d 337, 343, 344 (5th Cr.
1993) (quoting MM llan v. Pennsylvania, 477 U.S. 79, 88 (1986)).

3Section 2D1.1 of the Guidelines inposes a base of fense
| evel of 26 for anmounts between 100 and 400 kil ograns of
mar i huana. Because Carreon falls within the crimnal history
category of I, this quantity results in the calculation of a 63
to 78 nonth range under the Sentencing Table contai ned in Chapter
Five of the Cuidelines.
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was sentenced to 235 nonths based on the sentencing findings.

Qur recent opinionin United States v. Mergerson’ di sposes of

Carreon's claim In Mergerson the rel evant sentencing factsqQthat
the defendant conspired to possess nore than one kil ogram of
her oi nSQi ncreased his sentence fromthirty years to |life under the
Guidelines to mandatory life in prison wthout the possibility of
rel ease under 21 U.S.C. 8841(b)(1)(A)(i).”™ W concluded that the
increase in the mninumsentence fromthirty years to life "did not
have the dramatic effect upon sentencing necessary to require the
reasonabl e doubt standard to be considered."’® The difference
her esQbet ween approxi mately six and al nost twenty yearssqQli kew se
does not constitute such a dramatic effect that it would justify
considering, much | ess inposing, the higher burden of proof.

5. Sufficiency of the Evidence as to Ml endez

Mel endez was found guilty of conspiring to inport 100 or nore
kil ograns of mari huana, but was acquitted of conspiring to possess
t hat anmount and of bribing a public official. Although substanti al
evi dence exi sts to support Mel endez's inportation convictionif the

testimony of the governnent's witnesses is accepted as credible,?”

4 F.3d 337 (5th Gr. 1993).
ld. at 343.

I d

75 )
°|d. at 344.

""For exanpl e, coconspirator Charles Aragon testified to
i nporting and stashing mari huana for, anong others, Armando
Mel endez and his father Chuy. Both Aragon and coconspirator Ray
Donal dson testified to flying planel oads of mari huana supplied by
Armando Mel endez. Aragon and anot her coconspirator, Jose Guznan,
testified to transporting mari huana to Chi cago at Ml endez
di rection. Finally, the undercover agent Maynes testified to
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we pretermt further discussion on this issue as we nust renmand
Mel endez' s conviction for reviewof the PSRs of the coconspirators-
W t nesses.

6. Sentencing Accountability for Acquitted Conduct

Mel endez al so argues that the district court violated the Due
Process Cl ause when it attributed mari huana to hi mthat was part of
t he possessi on conspiracy for which he was acquitted. Melendez's
contentionsQthat a district court cannot consider quantities
related to a conviction for which he was acquittedsQis neritless.
A district court may base a defendant's sentence on conduct for
whi ch t he defendant was acquitted because the governnment need only
establish sentencing facts (unlike the elenents of the crine) by a
preponder ance of the evidence.’®

1]
CONCLUSI ON

W hold today that relevant conduct as defined in
81B1.3(a)(1)(B) is prospective only, and consequently relevant
conduct under 81B1.3 (a)(1)(B) cannot include conduct occurring
before the defendant joins a conspiracy. As Carreon's sentence
i ncludes quantities arising out of drug transactions occurring
before he joined any conspiracy, we nust vacate Carreon's sentence

and remand for resentencing. W al so concl ude that the absence of

nmeeting Mel endez twice, receiving $2,000 in cash after the first
nmeeting, and di scussing snuggling mari huana with Mel endez at the
second.

E.q., United States v. Allibhai, 939 F.2d 244, 254 (5th
Cr. 1991), cert. denied, 112 S.C. 967 (1992).
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sentencing findings as to both Carreon and Mel endez warrants renmand
for findings and for resentencing both defendants.

Finally, we nust remand Mel endez's conviction for findings as
to whether the PSRs of the coconspirators-governnment wtnesses
contained material Brady or Gglio information, and, if they do
contain such information, whether failure to disclose such
i nformati on was harnl ess error.

For the foregoing reasons, the sentences of Carreon and of
Mel endez are VACATED and their cases REMANDED for resentencing;
and the conviction of Melendez is REMANDED (but not reversed) for

addi tional findings by the sentencing court.
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