IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8575

ROBERT MADDEN
Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, DI RECTOR,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

(March 29, 1994)

BEFORE JONES, DUHE, and WENER, Circuit Judges.
Wener, Crcuit Judge:

In this petition for wit of habeas corpus, Petitioner-
Appel | ant Robert WMadden challenges the constitutionality of the
Texas special issues as applied to him as well as comments nade by
the state in closing argunents. W concl ude that Madden's evi dence
does not fall within the anbit of Penry and thus he was not
entitled to additional jury instructions. Simlarly, we find no
merit in Mdden's contentions that various comments by the
prosecutor deprived himof a fair trial. Accordingly, we affirm

the denial of his habeas petition.



I
FACTS AND PROCEEDI NGS

Madden was charged with the capital nurder of Herbert Megason,
whose body, found sone four to five days after his death, was
hi dden in a creek on his weekend place in the country. Megason had
been shot with a .22 caliber pistol. Also found in the creek was
the body of Megason's son, Gary, who apparently had been shot in
the back with a shotgun and whose throat had been slashed. Gary
al so had defense wounds from a knife on his hands and forearm
Each man's feet were bound, as were Gary's hands.

Madden was apprehended when he signed his own nane to
Megason's Texaco credit card. |In addition, he admtted to Donal d
Jeffries, a new acquaintance, that he had stolen the Megasons'
truck. He al so had in his possession various itens belonging to
Megason. Most damagi ng, however, was his possession of the murder
weaponssQthe .22 pistol, the .22 Wnchester rifle, and a
bl oodst ai ned kni fesQwhi ch he attenpted to sell to Jeffries.

Based on this evidence, Madden was convicted of the murder of
Her bert Megason. The judge then submtted to the jury the first
two special issues:

(1) was the conduct of the defendant that caused the

deat h of the deceased comm tted deliberately and with the

reasonabl e expectation that the death of the deceased
woul d result? and

(2) is there a probability that the defendant would

commt crimnal acts of violence that would constitute a

continuing threat to society?

The jury answered these questions in the affirmative; accordingly,

the judge sentenced Madden to death.
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Madden's conviction was appeal ed automatically to the Texas
Court of Crimnal Appeals, which affirnmed both the verdict and the
sentence.! Following this affirmance and denial of certiorari by
the U. S. Suprene Court,? Madden sought a wit of habeas corpus in
state court, which transmtted the case to the Texas Court of
Crim nal Appeals without findings of fact or conclusions of |aw
That court denied relief, and Madden pursued hi s habeas petition in
federal court.

The district court |ikew se denied all habeas relief, although
it granted Madden's request for a certificate of probable cause.
The court reasoned that, "[a]lthough M. Madden presents evi dence
that is nore anal ogous to Penry than other cases before the Fifth
Crcuit, there is not substantial evidence that the crimnal
conduct was attributable to the | earning disorder, nental illness,
or substance abuse."

|1
ANALYSI S

A. Standard of Revi ew

"I'n considering a federal habeas corpus petition presented by
a petitioner in state custody, federal courts nust accord a
presunption of correctness to any state court factual findings.

W review the district court's findings of fact for clear

! Madden v. State, 799 S.W2d 683 (Tex. Crim App. 1990).

2 Madden v. Texas, 111 S.Ct. 1096, 1433 (1991).
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error, but decide any issues of |law de novo."® Evaluation of a
petitioner's constitutional challenge to the Texas special issues
as applied to himis, of course, an issue of |aw
B. Penry daim

Madden first challenges the constitutionality of the special
i ssues as applied to him insisting that these questions failed to
give effect to his mtigating evidence of nental illness, dyslexia,

and substance abuse. In support of his argunent, he relies on the

Suprene Court's decision in Penry v. Lynaugh,* in which the Court
held that the special 1issues did not give effect to the
petitioner's evidence of nental retardation and abused chil dhood to
the extent these facts mtigated his cul pability for the crine. W
review Madden's cl aim under Penry and the subsequent cases that
have clarified its holding.?®

In Penry, the Court reiterated that the Ei ght Amendnent
requires an "individualized sentencing determ nation" by the
sentencer;® one that ensures that "the sentence inposed at the
penalty stage . . . reflect[s] a reasoned noral response to the

defendant ;s background, character, and crine."’ Thus, the

3 Barnard v. Collins, 958 F.2d 634, 636 (5th Cr.
1992) (citations omtted); see 28 U S.C. 8§ 2254(d).

4 492 U.S. 302 (1989).

> See, e.q., Johnson v. Texas, 113 S.C. 2568 (1993); G aham
v. Collins, 506 U.S. , 113 S. Ct. , 122 L.Ed.2d 260 (1993),

Gahamv. Collins, 950 F.2d 1009 (5th GCir. 1992)(en banc).

6 Penry, 492 U.S. at 316.

" 1d. at 319 (quoting California v. Brown, 479 U.S. 538, 545
(1987)) .




constitutionality of the Texas schene, which considers mtigating
evi dence solely through the special issues, "turns on whether the
enunerated questions allow consideration of particularized
mtigating factors."?®

Utimately, the Court in Penry concluded that the special
issues failed to give full effect to Penry's mtigating evidence of
mental retardation and abused chil dhood. Specifically, although
Penry's mtigating evidence reduced his culpability for the crine,
the jury could not express its reasoned noral response through the
special issues as submtted. Penry's mtigating evidence was
rel evant onthe first i ssuesqQdel i beratenesssQbut had only a nmargi nal
mtigating effect. |In addition, the Court enphasi zed that Penry's
evidence on the second issue was a "double edged sword": it
mtigated his responsibility because he was generally less able to
control his behavior than an average person; at the sane tine,
because he could never learn fromhis m stakes, he posed a future
danger to the community. Mbreover, as we explained subsequent to
Penry, this evidence rendered Penry |ess cul pabl e "because these
characteristics were due to uniquely severe permanent handi caps
with which the defendant was burdened through no fault of his
own. "9

1. Personality Di sorder

At the punishnment phase of the trial, clinical psychol ogi st

Dr. Jim Witley, who had exam ned Madden tw ce, testified that

8 Jurek v. Texas, 428 U.S. 262, 272 (1976).

° Gaham 950 F.2d at 1029.



Madden suffers from a personality avoi dance disorder, which Dr.
Whitl ey characterized as a "clinical nental illness"” that inpairs
Madden's ability "to think and react in a |ogical manner."
Madden's particular personality disorder inpairs his ability to
interact with others and form relationships, causing himto run
fromconflict. Thus, the testinony established that a person with
a personality avoidance disorder was generally not violent. The
di sorder does not, however, prevent Madden from understandi ng the
wr ongf ul ness of his actions.

According to Dr. Wiitley, the disorder al so nakes Madden nore
susceptible to substance abuse. In Madden's case, Dr. Witley
concl uded that the conbi ned effects of the personality disorder and
the long term drug abuse had caused Madden to suffer di m nished
capacity. Dimnished capacity, in psychological terns, refers to
a deterioration or distortion of one's ability to make | ogi cal and
rational deci sions.

The first inquiry in a Penry claimis whether the mtigating
evidence is relevant. Phrased differently, does the evidence
inplicate the basic concern of Penry "that defendants who conmt
crimnal acts that are attributable to a di sadvant aged background,
or to enotional and nental problens, nmay be |ess cul pable than
def endants who have no such excuse."® 1In Penry, the defendant's
mental retardation rendered him"less able than a normal adult to

control his inpulses or to evaluate the consequences of his

10 penry, 492 U.S. at 319.



conduct. "' Thus, there was a cl ear nexus between Penry's handi cap
and his crimnal act; the crimnal act was attributable to his
severe permanent handi cap. The testinony of Dr. Witley
est abl i shed that Madden has an enotional disorder specifically, an
anti-social personality. The relevance of this disorder to
Madden's crinme, however, is less than clear.

Certainly, the evidence establishes generally that persons
Wi th such personality disorders are nore likely to use drugs, and
that drug users are nore |likely than non-users to engage i n viol ent
behavi or. There is no evidence, however, that Madden was
intoxicated at the tinme of the nurders. To the contrary, there is
evidence that he had finally gained sone control over his
addi ction. Thus, it cannot be said that Madden's tendency towards
subst ance abuse is directly responsible for the instant crine,
i.e., that the crime is attributable to such abuse in the G aham
sense.

Conspi cuously absent fromthe testinony of Dr. Whitley is any
general statenent that a person with a personality avoidance
di sorder is nore aggressive or violent than an unafflicted person,
or any specific statenent that Madden is. To the contrary, Dr.
Wiitley testified that victinse of such a disorder are |ess
aggr essi vesQexcept when they are intoxicated. Al so noticeably
absent in this testinony was evi dence that Madden was i ncapabl e of
controlling his inmpulses or unable to distinguish right fromw ong.

Rat her, Dr. Whitley specifically stated that a personality di sorder

1 1d. at 322.



does not inpair one's ability to understand the w ongful ness of his
actions.

Based on this evidence, we conclude that there s
i nsubst anti al evidence that Madden's crim nal actions are
attributable to his anti-social personality. Thus, the state court
did not err by refusing to give additional instructions.

2. Learning Disability

Madden's | earning disability does not fall within the anbit of
Penry. In Graham we enphasized that Penry's evidence "was
strongly mtigating because these characteristics were due to the
uni quely severe permanent handi caps with which the defendant was
burdened through no fault of his own, nental retardation, organic
brain damage, and an abused chil dhood. "?? By inposing the
requi renent that a handi cap be "uni quely severe," we acknow edged
that not all organic brain damage w il establish a Penry claim
rather, organic brain damage i s an exanple of the type of evidence
that we require as a mninum for a challenge under Penry.
Al t hough dysl exi a may be defined as an organic brain inpairnent, it

is not so "uniquely severe" that it rises to the |level of a Penry

claim

3. Troubl ed Chil dhood

Madden presented evidence of a troubled chil dhood, including
abuse while an infant. H's father left his nother when Madden was
two and subsequently remarried. WMadden's step-father adopted him

when the boy was five years old, and there is no allegation that

2. Gaham 950 F.2d at 1029.
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the adoptive father abused Madden. There is, in fact, evidence
t hat Madden's adoptive father was a very concerned parent.

In Barnard v. Collins, we recogni zed that an abused chil dhood

could rise to the level of a Penry claimif the traumatic events
caused psychological effects to which the crimnal conduct was
attri butabl e. Al though Dr. Wiitley's testinony |inked Madden's
personal ity disorder to his chil dhood, we have concl uded above t hat
his personality disorder is not linked causally to the crimna
act. As there is no other evidence regarding the effect of this
short-lived abuse on Madden, he fails to produce substanti al
evidence that his childhood abuse (if "abuse" it truly was) had
such a psychol ogi cal effect on himthat it led to the crimnal act.

We concl ude, then, that Madden's reliance on his personality
di sorder, his learning disability, and his troubled chil dhood as
mtigation in support of his Penry claim is msplaced. To grant
relief on a Penry claim we nust determne (1) that the proffered

evi dence was constitutionally relevant nmtigating evidence, and, if

so, (2) that the proffered evidence was beyond the "effective
reach” of the jurors.®® Thus rejection of a Penry claimdoes not
necessarily mean in every case that the jury was able to eval uate
the proffered evidence fully and fairly. A Penry claimrejection
may al so be based on the failure of the evidence relied upon by the
petitioner to be constitutionally relevant mtigating evidence. As

we find such failure here, we need not and therefore do not

13 See Johnson, 113 S. Ct. at 2268-69 (enploying two-part
analysis and rejecting Petitioner's Penry claimpredicated on
yout h).




consider the ability of the jury to consider under the Texas
speci al issues the evidence pointed to by Madden.

4. Prosecutor's Statenments

Madden also insists that the jury could not consider the
mtigating evidence because (1) the court failed to define the word
"deliberately"” in the first special issue and (2) the prosecutor
suggested that the jurors were not to consider the evidence and
that they were not there to determ ne whet her Madden |ived or died.
As we have held that WMidden's evidence was irrelevant, these
argunents are noot. In any event, we have held consistently that
the word deliberately is clear to the average juror and needs no
additional definition. Concerns as to any possi ble anbiguity arise
only when the special issues have not given full effect to the
mtigating evidence. Moreover, as Madden failed to raise the

second argunent before the district court, he cannot raise it for

4 Nonet hel ess, if we assume arguendo (w t hout granting)
that sone of the evidence pointed out by Madden is
constitutionally relevant mtigating evidence, we still reach two
alternative conclusions, either of which would suffice as a
reason to reject his Penry clains. First, we conclude that in
this case the evidence of Madden's personality disorder, |earning
disability, and troubled childhood were within the "effective
reach” of the jury, as such evidence could be considered by the
jury to sone extent under one of the special issuessQparticularly
the issue of "future dangerousness." Second, we concl ude that
Madden's clains in that regard are barred by Teaque v. lLane, 489
U S 288, 109 S.Ct. 1060 (1989), as interpreted by the Suprene
Court in Gahamv. Collins, 113 S.Ct. 892 (1993). As none of
Madden's mtigating evidence was truly doubl ed-edged in a way
that Penry's evidence was, and as Madden's evi dence coul d be
considered by the jury under the first or second special issue,
the relief Madden seeks was not "dictated" by precedent and thus
constitutes a "new rul e" under Teague.
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the first time on appeal.?®

C. Madden's Failure to Testify

Madden also challenges the propriety of the prosecutor's
statenents regarding his failure to testify. The statenent at
i ssue, made during the guilt-innocence phase, is as follows:

Then, al so, the defense will argue that why in the world

woul d soneone who killed, murdered two people and stole

this credit card sign their own nane to the Texaco card?

| don't know that; you don't know why. There's only one

person here that knows why, and there's only one person

here that knows the answer to all of these questions.

The Texas Court of Crimnal Appeals held that this passage
represented an inpermssible reference to Madden's failure to
testify, but concluded that the reference was harnl ess beyond a
reasonabl e doubt . 1t The district court, relying on MIlton v.
Procunier,!” held that the statenent, taken in context, was not a
comment on defendant's failure to testify. Alternatively, the
district court concluded that, if there was error, it was harnl ess.

Wien reviewwng a claim that the prosecutor inpermssibly

comented on the defendant's failure to testify, we ask "whether or

not the [prosecutor's] statenent was manifestly i ntended or was of

such character that a jury would naturally and necessarily take it

15 Al exander v. MCotter, 775 F.2d 595, 603 (5th Cr.
1985) (citations omtted).

16 Madden, 799 S.W2d at 699-700.

7744 F.2d 1091, 1094-95 (5th G r. 1984), cert. denied, 471
U.S. 1030 (1985)(prosecutor stated there was only one person who
could tell the jury about the crine, referring to an eye-
W t ness).
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to be a cooment on the failure of the accused to testify."® W
cannot agree wth the district court that the prosecutor's
statenent was not a comment on Madden's failure to testify. A
review of MIton convinces us that it is not dispositive, as the
prosecutor there was clearly referring to the exi stence of an eye-
wtness. In contrast, the prosecutor's statenent in the instant
case could apply only to Madden, and it undeniably directs the
jury's attention to Madden's silence. Consequently, we agree with
the Texas Court of Crimnal Appeals that the statenent was an
i nperm ssi ble comment on Madden's failure to testify.

W also agree with the state and district courts that such

error is harm ess under Chapman v. California,' as it would be

under Brecht v. Abrahanson?® and Kotteakos v. United States.? The

statenent was nade i n connection with Madden's signature of his own
name on Megason's Texaco cardsQa m stake which led to his capture.
Admttedly, the card al so suggested Madden's guilt as it tended to
place him at the scene of the crinme and inplicate him in the
robbery of the victim There was, however, other evidence of a
simlar nature (Madden's possession of Megason's tool box and
wat ch; his adm ssion that he stole Megason's truck) and evi dence of

a far nore damaging nature (possession of all three nurder

8 United States v. Wlson, 500 F.2d 715, 721 (5th Cr
1974), cert. denied, 420 U S. 977 (1975); see MIlton, 744 F.2d at
1095.

19386 U.S. 18, 21-26 (1967).
20 113 S.Ct. 1710 (1993).
21 328 U.S. 750 (1946).
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weapons) .

In addition, the prosecutor's statenent was nade in
anticipation of the defense's argunent that a guilty man woul d not
sign his own nane, thereby |leading police to him The defense did
i ndeed make this argunent, asking rhetorically in closing why the
def endant woul d use his own nanme. Accordingly, we hold that the
error was harnl ess beyond a reasonabl e doubt and does not require
rever sal

D. Jury lnstructions

Finally, Madden insists that the court's failure to instruct
the jury as to the parole consequences of a life sentence, after
the possibility of parole was raised by the prosecutor in closing
argunents, biased the jury in favor of a death sentence.
Specifically, Madden refers to the prosecutor's statenent that:

[ The second speci al issue] tal ks of acts of viol ence, not

murder. They can be assaults; they can be anything, but

he is a ticking tinmebonb. And if we don't take himoff

the streets permanently by answering t hese questi ons yes,

who will be next in that path? . . . And what we nust do

here is protect ourselves and our famlies from people

| i ke Robert Madden.

I n addition, Madden insists that the court conpounded this error by
instructing the jury that it was not to consider or discuss the
possibility of parole or the length of tinme required to satisfy a
sentence of life inprisonnent.

Madden concedes that an instruction on parole is not

constitutionally mandated in capital cases.? He insists, however,

22 Andrade v. MCotter, 805 F.2d 1190 (5th Cir.), cert.
denied, 475 U. S. 1112 (1986).
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that such an instruction is necessary in the instant case because
of the "facts which created a special hazard in relation to the
gquestion of parole."” W cannot agree, however, that the statenents
of the prosecutor or the court created a special hazard. The only
potential reference to parole is the plea to take Madden "off the
streets permanently." We decline to interpret this statenent
relating to Madden's future dangerousness as a veiled reference to
rel ease on parole. Doing so would require a strai ned mani pul ati on
of one euphem stic phrase that never even nentions the word parole
or any synonymfor it. Neither will we interpret the trial court's
instruction not to consider the possibility of parole as an
i nproper reference.

Madden also challenges the failure to give a parole
instruction on equal protection grounds. He insists that the
failure to give such an instruction in a capital case, conpared to
the requirenent of a parole instruction for non-capital cases
violates the Equal Protection C ause. He admts that normally
there is a rational basis for the distinction, but contends that
this basis was destroyed by the prosecutor's statenents and the
court's instructions. As we have rejected Madden's argunent that
the prosecutor and the trial <court inpermssibly inplicated
consideration of parole, his equal protection argunent is noot.

1]
CONCLUSI ON
Despite a valiant attenpt by Madden's counsel to elevate

evi dence of the defendant's personality disorder, cumdysl exia, cum
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drug addiction to the level of a Penry violation, we conclude that
there is no constitutionally relevant mtigating evidence that
Madden's crimnal actions are attributable to these problens.
Accordi ngly, there was no need for additional instructions. Having
concluded that the evidence was not relevant to Madden's nora
culpability, his related argunents that the jury coul d not consi der
this evidence nust fail. Li kewi se, Madden's challenge to the
prosecutor's inpermssible reference to the defendant's failure to
testify fails, as we conclude that the error was harm ess in |ight
of the other evidence. Finally, we reject Madden's claimthat the
prosecutor and trial court inpermssibly interjected the issue of
parole into the sentencing phase. We decline the tortuous
interpretation necessary to reach that concl usion.

For the foregoing reasons, the district court's denial of the
petition for wit of habeas corpus is

AFF| RMED.
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