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G NCER BERRI GAN, District Judge:
Roderick J. Grabowski has appealed the denial of his 28 U S. C

82254 petition for wit of habeas corpus, challenging the

) District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.



legality of his conviction, and the denial of his 42 U S. C. 81983
prisoner conpl aint, challenging various aspects of his
confinenent as a pretrial detainee. For the reasons set forth
bel ow, we AFFIRM the di sm ssal of the habeas corpus petition.
Wth respect to the prisoner conplaint, we REMAND to the tria
court for further consideration of the allegation regarding

G abowski's placenent in a cellblock of predom nantly bl ack

i nmates and we AFFIRM the di sm ssal of the renai nder of the

petition.

. The Habeas Corpus Petition, 28 U S.C. 82254

Facts and Proceedi ngs

On Decenber 15, 1988, Roderick G abowski was arrested in Harrison
County, M ssissippi and charged with arnmed robbery and
burglary/larceny of a dwelling. He was later indicted on both
charges and initially pled not guilty. He noved to suppress
various items seized fromhis car but the notion was denied. On
the day of trial, the arnmed robbery charge was reduced to robbery
and G abowski pled guilty to robbery and burglary. Pursuant to
the plea bargain, the prosecution reconmended a sentence of
fifteen years for the robbery and ten years, concurrently, for

burglary. This was the sentence inposed.

G abowski filed a pro se application for post-conviction relief.
After exhausting state renedies, he filed a Petition for Wit of

Habeas Corpus in the United States District Court under 28 U S. C



§2254. He made the follow ng allegations:

1. H's guilty plea was induced by coercion.

2. He did not receive the effective assistance of counsel.
3. His arrest and the search of his car were illegal.

4. Hi s convi ctions viol ated doubl e j eopardy.

On January 31, 1994, the District Court denied his petition.

The Guilty Plea

G abowski challenges the legality of his guilty plea, claimng it
was coerced. He alleges that the prosecution threatened to seek
an habitual offender bill against himwhich could result in a
mandatory 30 year sentence if he didn't agree to the proposed
pl ea bargain. G abowski argues that his prior crimnal record
was in fact insufficient to justify such a sentence, and
therefore he was coerced into pleading guilty by erroneously

based threats.?

On the trial date, G abowski's public defender noved to w thdraw

fromthe case and for a continuance because of a possible

' Grabowski also alleged that the prosecution agreed to

di smss the armed robbery count at the prelimnary hearing if he
wai ved the hearing as to the burglary/larceny count. The
ﬁrosecption t hen obtained an indictment for armed robbery which

e clainms deprived himof the chance to di sprove robbery at the
prelimnary ear|ng. The District Court did not deal wth this
particul ar issue, but even if it were true, we fail to see how it
affects the validity of his guilty plea.
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conflict of interest.? At that point, the prosecutor stated:

The State is ready for trial and its wtnesses are
here, its evidence here on M. G abowski and Ms.
Christianson. The State is ready to nove forward. |
woul d advise the Court in all sincerity that since the
i ndictnment in February of 1989 of M. G abowski the
State has | earned that he has at |east five prior
felony convictions. |f there is a continuance today
this is not a threat by any neans to M. G abowski or
this Court. The State is going to bring in the G and
Jury, nolle pros his cases and reindict M. G abowski
as perhaps a |life habitual offender. | just want all
the cards on the table.

The trial court denied the nmotion to w t hdraw. G abowski then

pled guilty pursuant to the plea bargain.

The District Court correctly found G abowski's guilty plea to be
free and voluntary and not the result of coercion. To be valid,
a guilty plea nust be knowingly, intelligently and voluntarily
entered. The defendant nust be shown to understand the nature of

the charges and the consequences of the plea. Boykin v. Al abans,

395 U. S. 238 (1969); Hobbs v. Blackburn, 752 F.2d 1079 (5th Cr.

1985); Diaz v. Martin, 718 F.2d 1372 (5th Gr. 1983).

The guilty plea proceeding in this case was detailed and

pai nstaki ng. G abowski acknow edged hi s understandi ng of the
charges, the consequences of the plea and his constitutional
rights. The plea agreenent was discussed, including the

recommendati on of the prosecution for concurrent fifteen and ten

2 Gabowski had filed a suit against the Public Defender's
Ofice after a dispute with their paralegal resulted in
revocation of sone of his visitation privileges at the jail.
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year sentences. G abowski hinself provided the factual basis for
the charge by expl aining what he had done. The record indicates

the plea was knowi ngly and voluntarily entered.?

O course, a guilty pleais invalidif it is produced "by actual
or threatened physical harmor by nental coercion overbearing the

will of the defendant." Brady v. United States, 397 U S. 742,

750, 90 S. Ct. 1463, 1470 (1970). Not all pressures to plead,
however, are considered illegal inducenents. Threatening harsher
penalties, including indictnment as an habitual offender, is a
legitimate negotiating tactic in the give and take of plea

bargaining. Brady v. United States, supra; Bordenkircher v.

Hayes, 434 U S. 357, 98 S.Ct. 663, 54 L.Ed 2d 604 (19798). As

| ong as the prosecution has probabl e cause to believe the
defendant is guilty of the allegation being made, the decision of
whet her or not to so prosecute is within its discretion.

Bordenkircher v. Hayes, supra. The District Court correctly

found that G abowski's prior crimnal record, which included by
his own adm ssion, felony convictions in three different states,
justified a probable cause conclusion that he could be charged as
a habitual offender under Mssissippi law. Finally, G abowski
was specifically asked if his plea was induced by prom ses or

coerced by threats and he answered no.

8 Grabowski also alleged that the ?uilty plea formand the
transcri pt of the proceedi ngs had been altered. No evidence was
presented to supBort that a IePatlon ot her than his self-serving
declaration. Wbster v. Estelle, 505 F.2d 9226 (5th Cr. 1974),
cert. denied, 421 U. S. 918 (1975).
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The guilty plea was validly entered.

| neffecti ve Assi stance of Counsel

G abowski all eges his appoi nted counsel was ineffective. 1In
order to succeed on an ineffectiveness claim a petitioner nust
establish (1) that counsel's performance was deficient in that it
fell below an objective standard of reasonabl e professional
services, and (2) that this deficient performance prejudiced the
def ense such that there is a reasonable probability that the
outcone of the trial has been underm ned and the result would

have been different. Strickland v. Washi ngton, 466 U.S. 668, 104

S. . 2052, 80 L.Ed.2d 674 (1984).

The District Court correctly noted that G abowski received
substantial benefits with his plea bargain. One charge was
reduced* and he recei ved concurrent sentences. He al so avoided
entirely being prosecuted as an habitual offender, despite having

a nunber of prior convictions.

The crux of G abowski's conplaint is that (a) his counsel

m sinformed himthat he was subject to an habitual offender life
sentence if he refused the plea bargain; and (b) his counsel had
a conflict of interest since G abowski had sued the Public

Defender's O fice, which enployed the attorney. As already

4 The reduction of arnmed robbery to robbery apparently
favorably affected Grabowski's eligibility for early rel ease.
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noted, the District Court correctly found that the prosecutor's
threat to seek a possible indictnent agai nst G abowski as a
habi tual of fender was not factually erroneous nor was it inproper
coercion. Consequently, trial counsel was not delinquent in
war ni ng Grabowski of that possibility. Wth regard to the | aw
suit, Gabowski's attorney did attenpt to wthdraw as counsel
because of the law suit, which notion was denied.?® At the
Boykin hearing, the trial court carefully questioned G abowski
regarding the suit and its inpact on the plea. G abowski
stated clearly that he considered his counsel to be a good

| awer, that the law suit had to do with other staff, not the
attorney, and that he was satisfied with the representation.

Li kewi se, the record indicates no rel ationship, nmuch | ess an
adverse one, between G abowski's conplaints in his |lawsuit and

the conpetency of his attorney at the guilty plea proceedi ngs.

Trial counsel was not ineffective.

Arrest Wthout A VWarrant

G abowski conpl ains that he was arrested w t hout probabl e cause

and his car was illegally searched in violation of the Fourth
Amendnent. Itens allegedly stolen in a burglary were found in
t he trunk.

5 The notion was denied mainly because the trial court was
unable to confirmthat the suit had actually been filed. As it
turns out, it had been. 1In any event, trial counsel had been
made aware of it by G abowski prior to the plea.
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The District Court correctly concluded that these clainms were
wai ved by G abowski's plea of guilty. A know ng and voluntary
plea of guilty waives all preceding nonjurisdictional defects,

i ncludi ng Fourth Amendnent clains. United States v. Diaz, 733

F.2d 371, 376 n. 2 (5th Cr. 1984); WIllians v. Wainwight, 604

F.2d 404, 406-07 (5th Gr. 1979); Otega-Velasquez v. United

States, 465 F.2d 419 (5th Gr. 1972).

G abowski was al so specifically advised at the guilty plea

hearing that his plea would require himto surrender any

allegations of illegal arrest, search or seizure:
Q There could be other constitutional rights such as
illegal arrest and illegal search and seizure and a | ot
of others; even though, | have not specifically
mentioned these other constitutional rights or gone
over them (in) detail with you, if | accept your plea
of guilty this norning, you, in fact, waive or give up
all of your constitutional rights insofar as they apply
to these two indictnents and these two crines; do you
under stand that?

A. Yes, Your Honor.
(Record, Vol. 1, p. 217)

G abowski alleges that his attorney told himhe could raise this
i ssue, post-conviction, despite the guilty plea. That claimis
negated by G abowski's own words at the guilty plea hearing.
Additionally, his trial attorney, in an affidavit, sates
enphatically that "(a)t no tine" did he tell G abowski that he

coul d successfully attack his conviction through post-conviction



relief once he accepted the plea bargain.®

The claimis without nerit.

Doubl e Jeopar dy

Finally, G abowski alleges his convictions violate double
| eopardy because the evidence and el enents of the crine of

burglary/larceny are the sane as the crine of robbery.

The District Court correctly found no doubl e jeopardy viol ation.
The test for double jeopardy is whether each offense requires
proof of an additional fact which the other does not.

Bl ockburger v. United States, 284 U. S. 299, 52 S. Ct. 180, 76

L. Ed. 306 (1932). Under M ssissippi law, the offenses of
burgl ary and robbery consist of different elenents. Burney V.
State, 515 So.2d 1154 (M ss. 1987); Wight v. States, 540 So.2d 1

(Mss. 1989); Mss. Code Ann. Sect. 97-3-73 (1972).

¢  Finally, even if this Court were to consider the
underlying claim it has no nerit. The sane day as the offense,
a description of the vehicle and the perpetrators was broadcast
over the police radio. That sane day, an officer on patrol heard
the bulletin and stopped G abowski because he matched the
description. G abowski alleges that the officer stopped himon a
police bulletin that was several weeks old regarding anot her
of fense. The officer heard both bulletins and recogni zed the
descriptions as being simlar. He stopped G abowski for both
reasons. The stop was supPorted by probabl e cause. Likew se,
the search of the car was legal. The officer testified that he
saw in plain view inside the car various itens that natched itens
taken in the earlier burglary. An at-the-scene inventory search
was made of the trunk, ere additional itenms were found that had
al l egedly been stol en.



There was no doubl e jeopardy violation.

Concl usi on
The District Court correctly rejected G abowski's various
all egations regarding the validity of his conviction. The

petition for habeas corpus relief was properly denied.

1. The Prisoner Cvil R ghts Conplaint, 42 U S. C. 81983

Facts and Proceedi ngs

In May, 1989, plaintiff G abowski filed a pro se 42 U S.C. 81983
| aw suit alleging various constitutional deprivations while he
was i nprisoned as a pretrial detainee at the Adult Detention
Center (ADC), Jackson County, Mssissippi. |In June, 1990, the
District Court dism ssed the petition on the basis that it failed
to state a cause of action. On appeal, we upheld the dism ssal
as to sone of the clainms but remanded three to the District Court
for adjudication on the nmerits’:

(1) The allegation that Grabowski's visitation privil eges
were revoked without a hearing and as puni shnent;

(2) The allegation that G abowski was deni ed tel ephone and
recreation privileges without a hearing while in protective
custody and this |i kew se was done as puni shnent;

(3) The allegation that G abowski was used by the prison
authorities to discipline black inmates, that the authorities

made this known throughout the prison and then subsequently

7 #90- 1500, Summary Cal endar, January 19, 1991

10



placed himin a cell with predom nantly bl ack innmates.

On Cctober 9, 1991, an evidentiary hearing was held on
G abowski's conplaint. The Magistrate Judge reconmended deni al
of the petition. The District Court nade a de novo review of the

record and |ikew se denied the petition.

In order to frane G abowski's issues on appeal in a coherent
fashion, we will use the follow ng factual chronol ogy:

2/ 89 G abowski arrives at the Adult Detention Center
(ADC), charged with felony offenses; he is placed in
Cell HE, a unit for pretrial detainees;

2/ 24/ 89 Maj or Robert Mcllrath, ADC Director, approves
G abowski for special in-house visitation wth his co-
defendant girlfriend who is also incarcerated at ADC,

2/ 27/ 89 Wendell Poole, a black inmate, is transferred
into the HE area after causing trouble in another unit.
G abowski alleges that Oficer Brian Gady told him
that the classification officer, Vera Simmons, sent
Poole to G abowski so that G abowski could "take care"
of him

3/6/89 Cassification officer, Vera Sinmons, receives
word by telephone that there is a hold fromFlorida on
G abowski for a probation/parole violation;

3/9/89 Gabowski is visited by a paralegal fromthe
public defender's office, Jennifer Garaway. He argues
with her and in a |loud voice in the presence of other

i nmat es, nostly black, he calls her a "nigger bitch"

Between 3/9 & 3/14/89Maj or Mcllrath revokes G abowski's
i n-house visitation due to the incident with Garaway;
no hearing is held prior to revocati on;

3/20/89 Simobns receives witten, but unofficial,
verification of the Florida hold;

3/ 21/ 89 Gabowski is transferred to AE, a nedical unit,
because he needs a netal brace on his knee; AE houses
both pretrial detainees and post-conviction innmates;
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3/27/89 A routine search of the area where G abowski is
housed uncovers tools and ot her evidence of a possible
escape attenpt; G abowski is noved to BE which is a

| ockdown isol ation cell;

4/ 3/ 89 G abowski is noved fromBE to KE unit which
houses post-conviction prisoners and is predom nantly
bl ack; the prison officials claimthe nove occurred
because of the probation hold fromFlorida, indicating
he is not pretrial but post-conviction;

Between 4/3 & 4/ 6/ 89 G abowski clains he is attached
and beaten by three black inmates in KE, their stated
nmotivation in assaulting himis his altercation with

t he paral egal Garaway, his supposed threat to take care
of Wendell Poole and his racial prejudice;

4/6/89 Afire is set in Gabowski's cell; when the
officials arrive, G abowski has a heated argunent with
a black inmate; G abowski is noved to protective
custody; he is also taken to the nurse. |In protective
cust ody, where he remai ns about el even days, G abowski
has either limted or no access to the tel ephone and
recreation

To obtain relief under 42 81983, a prisoner nust prove two
el ements: (1) a deprivation of a right secured by the
Constitution and laws of the United States, and (2) a deprivation

of that right by the defendant acting under color of state |aw

Loss of |In-House Visitation

G abowski alleges his constitutional rights were violated when
his in-house visiting privileges with his inprisoned girlfriend
were rescinded after the incident with paral egal Jennifer
Garaway. The privileges were revoked wi thout a hearing and

G abowski clains it was done as puni shnent.

In Bell v. Wlifish, 441 U S. 520, 99 s.C. 1861, 60 L.Ed.2d 447

(1979), the United Sates Suprenme Court set forth the standards
12



for evaluating the constitutional rights of pretrial detainees.
Since they are presuned i nnocent, they cannot be "puni shed" while
in custody. Consequently, the Ei ghth Arendnent standards

al | owi ng

“puni shnent" (as long as it is not cruel and unusual) do not
apply. Pretrial detainees are, however, subject to restrictions
on their liberty insofar as those are necessary for naintenance
and security of the jail. This curtailnment on |iberty nust
nonet hel ess conply with due process of law. The test is whether
the particular restriction is reasonably related to a legitimte
prison objective, other than punishnent. If it is, then no right

i s violated.

In Block v. Rutherford, 468 U S. 576, 104 S.C. 3227, 82 L. Ed. 2d

438 (1984), the United States Suprene Court upheld a bl anket
prohi bition agai nst contact visitation for pretrial detainees at
the Los Angeles County Central Jail. The Court found the
restriction was reasonably related to the legitimte objective of

mai ntaining internal security at the jail.

At the evidentiary hearing, it was established that G abowski's

i n-house visitation was a special accommodati on nmade by the
prison at the request of the Public Defender's Ofice.

G abowski's girlfriend was pregnant and had no outside visitors.
The privileges were revoked after G abowski engaged in a shouting

match with a paralegal fromthe Public Defender's Ofice in the
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presence of other inmates, nostly black, during which G abowski
called the paralegal a "nigger bitch." Major Robert Mllrath
testified that the incident upset the other inmates and that

G abowski's conduct was not conducive to having the special in-

house visitation.

The District Court correctly concluded that G abowski's due
process rights were not violated by the revocation of his in-
house visitation privileges. The privilege had been a speci al
accommodation to begin with, as opposed to a right to which

G abowski was entitled. Furthernore, the privilege was

resci nded, not as punishnment per se, but as a necessary action
reasonably related to the mai ntenance of prison security and

or der.

Deni al of Tel ephone/ Recreation Privileges in Protective Custody

G abowski al so conpl ains that when he was placed in protective
custody, after the alleged beating in KE, he was denied

t el ephone, recreation and canteen privileges wi thout a hearing
and as punishnent for his prior conduct. The District Court
correctly found this claimto be neritless. The hearing

di scl osed no evidence that G abowski was bei ng puni shed while in
protective custody; on the contrary, the placenent was for his
own safety. At nost, the evidence indicated that that area of
the facility | acked a tel ephone jack so inmates had to be brought

to the booking area at the discretion of the shift |ieutenant.
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Recreation was al so apparently subject to the sane personnel
constraints. No punishnent or arbitrary deprivation of privilege

was est abl i shed.

The Place in KE Cell and the Assault

When we remanded this particular issue for adjudication on the
merits, our concern was specific. G abowski alleged that the
officials at the prison had used himas a tool to discipline
unruly black prisoners, nmade this use known throughout the prison
and subsequently placed himin a cell of predom nantly bl ack

i nmates. W suggested that these allegations, if proven, could
be sufficient to establish a callous indifference to G abowski's

safety.

The evidentiary hearing dispelled those particul ar concerns. No
evi dence was presented, other than G abowski's own self-serving
testi nony and | ukewarm corroboration by a fellow i nmate, Wndell
Pool e®, that Grabowski was used to discipline inmtes, nuch |ess
that that use was made known throughout the prison. The
pertinent officials involved, Vera Simobns and Brian G ady,

testified and refuted any such plan or intention. The D strict

8 Poole is a black inmate. He testified that he was
transferred into G abowski's cell block after causing trouble in
his other unit. He stated that when he was brought into the cel
area, Oficer Brian Gady told G abowski to "take care" of him
(Poole). Poole said he understood this to mean that G abowski
was to ju hi mor stop himfrom making trouble. Poole also
testified he had no problems wth G abowski. Both Oficer G ady
and Vera Simons denied that any such statenent was nade or
i nstruction given.
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Court was correct in denying relief as to that basis.?®

Wi |l e those particular allegations were disposed of on renand,
the testinony of the prison officials disclosed a disturbing

awar eness nonet hel ess of very real racial tension between

G abowski and the black i nmate popul ation just a few weeks prior
to the transfer. This awareness coupled with other circunstances

of the transfer causes us concern.

It is undisputed that on March 9, 1989, G abowski had a | oud and
heat ed argunent with paral egal Jennifer Garaway in the dayroom of
the cell block with a nunber of black inmates present. It is also
undi sputed that at the end of the altercation, he called her a
"nigger bitch." Wen G abowski |ost his in-house visiting
privileges because of the incident, he conplained to Vera
Simons. She wote a note in response, which was admtted into
evidence. It said in part:

You were advised (sic) by us to behave while you are in

our facility and we would allow visits. You don't have
to call people nigger bitch to get their attention.

9 G abowski raises other neritless issues in his appeal
brief. He conplains that he was not in fact attenPting to escaPe
whi |l e housed in the nmedical unit, and he was therefore inproperly
puni shed for it. This conplaint is beKond t he scope of our
remand to the district court and nonetheless is without nerit.

G abowski does not dispute that the escape tools were found in
his living unit. Furthernore, he pled guilty to the disciplinary
vi ol ati on, acknow edging that while he didn't intend to escape

hi rsel f, he was aware of the planned attenpt and did not report
it. Gabowski also conplains that the Magistrate Judge |imted

t he nunber of witnesses he could call. 1In fact, the judge

all owed for additional w tnesses but G abowski did not have
addresses for them
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Maj or Mcllrath, who had allowed the special visits, rescinded
themafter the incident. At the evidentiary hearing, he said he
revoked t hem because of G abowski's "conduct."

Court: Go into sone detail as to what you're talking
about. You say "conduct." Wat conduct are you
t al ki ng about ?

Mcllrath: Yelling, carrying on, back in the hall. As
| recall, the incident that he's referring to with M.
Garaway happened on a day when the whol e day room was
out for recreation. At the tinme the day room was bei ng
brought back in and there was traffic in the halls, he
got into sone kind of hassle with Ms. Garaway. At the
tinme there was probably 13, 14, nmaybe 15 bl acks, two or
three white. there got to be sone hassling going back
and forth. \What he done was, at that point, not what
he was having a problemw th Ms. Garaway, but he was
causi ng a disturbance in the hallways which was causi ng
an uproar in the other day roons and, in ny opinion,
what he did there in causing themother inmates to get
upset and causing problens there was not the type of an
action that | would give special privileges to soneone
for.

Court: So it arose out of the Garaway incident, is
that right, the elimnation of this special privilege?

Mllrath: Yes, sir, I--yeah. Fromthe actions that he
t ook, yeah.

Court: Al right.

G abowski: Okay. You said that 14, 15, 16, | can't
remenber that nunber, but you said a nultitude of
people were raving. |I'mnot the only one that was
conpl aining then, was |?

Mllrath: | know of no one else conplaining. | know
t hat peopl e got upset.

G abowski: Do you know why they got upset?
Mcllrath: | had an idea.

G abowski:  What was your idea?

Mllrath: M idea was that there was quite a flew
bl acks there that was upset over the way you were

talking to Jennifer or whatever it was. | don't know.
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Vera Simons nonet hel ess testified that she didn't recall having
any reason to believe G abowski woul d have probl ens when she

placed himin a cell with predom nantly bl ack innmates.

Thi s placenent concerns us al so because of its timng. Sinmmons
cl ai mred she nade the transfer into KE because she has received
witten verification on March 20 that Florida had a hold on

G abowski, so she considered himeligible for a post-conviction
unit. However, she had received verbal notification of

G abowski's status several weeks earlier (prior to the Garaway
incident) and did not nove him° She al so acknowl edged that the
witten confirmation of March 20 | acked the necessary

docunentation to be official.

At the tinme Simmons received this witten notice, G abowski was
in the nedical unit. On March 27, he was transferred into

i sol ati on because escape tools were found in his living area, an
i nci dent which certainly nust have displeased the jail
authorities. On April 3, Gabowski had a disciplinary hearing
before Vera Simmons. He pled guilty to the infraction and was
that day transferred by her into the predom nantly bl ack post-

conviction unit where he allegedly was attacked and beaten.

We are synpathetic to the difficult task jail admnistrators face

0 Simons testified that she didn't nove himearlier
because of "overcrowdi ng" and al so because they had not received
the witten verification of the Florida hold.
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in operating their facilities. W recognize that they nust deal
on a day-to-day basis with the often difficult individuals,
forced to live in close quarters 24 hours a day. "(A) federal
court should not, under the guise of enforcing constitutional

st andards, assune the superintendence of jail adm nistration."

Al berti v. Klevenhagen, 790 F.2d 1220, 1223 (5th Gr. 1986).

Nevert hel ess, we nust also be m ndful that these individuals do
not forfeit all their constitutional rights at the prison door.
In particular, we nust be vigilant with regard to pretrial
det ai nees, who are presuned i nnocent and are incarcerated, in
nost i nstances, because of indigence and inability to pay a bond.
It is significant in this case that both the Mugi strate Judge and
the District Court concluded, despite Vera Simons' testinony,
that Grabowski was a pretrial detainee at all tines relevant to

this action.

In deciding the |l egal standard for G abowski's conplaint, two
lines of jurisprudence nust be considered: one recognizing a
distinction between the rights of pretrial detainees and post-
conviction prisoners generally; the other charting the evolution
of the "deliberate indifference" standard in assessing the
culpability of prison officials, and whether it applies in a
condition of confinement other than a nedical treatnment context.
These two tracks have at tinmes paralleled and at tines
intersected, unfortunately not always with clarity and

consistency. W will review themin chronol ogi cal order.
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In Estelle v. Ganble, 429 U S. 97, 97 S.C. 285, 50 L.Ed.2d 251

(1976), the United States Suprene Court for the first tinme
extended the Ei ghth Amendnent's prohibition against cruel and
unusual puni shnmrent beyond conditions that are attached to the
sentence itself!l. A convicted prisoner filed a suit claimng he
was subjected to cruel and unusual punishnment with regard to
treatnment he received after an injury in the prison. The
petition was dism ssed by the district court for failure to state
a claim The Suprene Court observed that the Ei ghth Amendnent
prohi bits puni shnents involving "the unnecessary and want on
infliction of pain." 97 S.C. at 290. The Court then held that
"deliberate indifference to serious nedical needs of prisoners”

constitutes such an unnecessary and wanton infliction of pain2,

In Bell v. Wlifish, 441 U S. 520, 99 S.C. 1861, 60 L. Ed.2d 447

(1979), the Suprene Court faced a challenge to jail conditions

| odged not by convicted prisoners but by pretrial detainees. the
Court responded by establishing a clear distinction between the
constitutional rights of the two groups. Persons already
convicted of crinmes and sentenced to prison are properly being
puni shed. A challenge to the conditions of confinenent is

t heref ore neasured agai nst the Ei ghth Amendnent's ban on cruel

1 Wlson v. Seiter, 111 S.C. 2321, 2323 (1991).

2 At the sane tine, the Court made clear that an acci dent
or inadvertence or nmere negligence does not trigger the Eighth
Amendnent. " Medi cal mal practice does not becone a constitutiona
violation nerely because the victimis a prisoner.” 97 S.C. at
292. See also Wiitley v. Albers, 106 S.Ct. 1078 (1986).
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and unusual puni shnent?!®, as was done in Estelle. Pretrial

det ai nees, on the other hand, have not been found guilty of a
crime and therefore cannot be punished while in custody. To do
so woul d punish them w thout due process of law. At the sane
time, the high court noted that "(n)ot every disability inposed
during pretrial detention anbunts to " punishnment' in the
constitutional sense...” 99 S.Ct. at 1873. Regulation and
restraints on liberty necessary for the snmooth running of the
institution are not punishnment. The Suprene Court then
articulated the test for a reviewing court dealing with a
pretrial detainee. 1|s the challenged condition or restriction
"reasonably related to a legitimate governnental objective," such
as mai ntaining order and security, or is it is arbitrary or

pur posel ess or excessive, in which case it is prohibitive

puni shment? 99 S.Ct. at 1874. Significantly, no nention was
made of "deliberate indifference" which was an issue of
inportance in Estelle in evaluating Ei ghth Amendnent conplaints

by convicted prisoners.

We recogni zed this distinction between convicted prisoners and

pretrial detainees in the en banc decision of Jones v. Di anond,

636 F.2d 1364 (5th Cr. 1981)% and later in Al berti v.

Kl evenhagen, 790 F.2d 1220 (5th G r. 1986). |In Alberti, inmates

13 See, e.g. Hutto v. Finney, 437 U S 678, 98 S.Ct. 2565,
57 L.Ed.2d 522 (1978) (challenging conditions in the Arkansas
prison system

14 Authored by Circuit Judge Alvin Rubin
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chal | enged conditions in the county jail as unconstitutional.
Their conplaint was that inmate viol ence and sexual assault were
so ranpant that the conditions violated the Ei ghth Arendnent.

Wi | e Ei ghth Arendnent standards protect those i nmates
convicted of commtting crinmes, we note that the Harris
County jails also house | arge nunbers of innmates who
are awaiting trial and have been unable to secure

rel ease. The Due Process O ause of the Fourteenth
Amendnent accords state pretrial detainees rights not
available to convicted inmates... "Due process
requires that a pretrial detainee not be punished. A
sentenced i nmate, on the other hand, nmay be puni shed,
al t hough that puni shment nay not be "cruel and unusual
under the Eighth Arendnent." WIlfish, 441 U S at 535
n. 16, 99 S.Ct. at 1872 n. 16, 60 L.Ed.2d at 466 n. 16.
However, since incarceration necessarily inposes
restrictions on pretrial detainees, such restrictions
are valid, absent an intent to punish, if "reasonably
related to a legitimte objective" rather than
"arbitrary or purposeless.” [d. 441 U S at 539, 99
S.Ct. at 1874, 60 L.Ed.2d at 468.

In Alberti, the district court had not expressly drawn this

di stinction. However, the district court found, as did we, that
the viol ence and sexual abuse were so widespread in the jail that
the conditions violated even the greater Ei ghth Anmendnent
standard agai nst cruel and unusual punishnent. Necessarily then
the conditions were not "reasonably related to a legitimte

obj ective" but were rather "arbitrary or purposeless.”" W also
noted the "constitutionally rooted duty of jailers to provide
their prisoners reasonable protection frominjury at the hands of

fellow inmates..." 790 F.2d at 1224.

The sanme year as Alberti, we decided Johnston v. lLucas, 786

F.2d 1254 (5th Cr. 1986). Petitioner Johnston was a convicted
pri soner who was stabbed by another inmate. The various prison
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officials had anpl e warning that Johnston was in danger fromthis
particular inmate and had made efforts, ultimtely unsuccessful,
to keep them separated. Using the Ei ghth Arendnent as a gui de
and citing Estelle, we concluded that "deliberate indifference"
was the appropriate standard to apply in denial of protection
clains as well as denial of nedical care. Notable, of course, is

that Johnston was a convicted inmate, not a pretrial detainee.

In Cupit v. Jones, 835 F.2d 82 (5th Gr. 19897), we affirned the

di stinction between detai nees and convicted prisoners and, in
particular, rejected the "deliberate indifference" standard with
respect to the detainees in the nedical care context. The
petitioner was a pretrial detainee who alleged he was deni ed
proper nedical attention for his heart condition. The nagistrate
recommended di sm ssal of the conplaint, specifically finding that
the petitioner failed to prove that the prison officials acted
with "deliberate indifference" to his needs. The district court
granted sunmary judgnent for the defendants. On appeal, we
hi ghl i ghted the distinction between the two classes of inmates
because "the due process clause of the fourteenth anmendnent
accords pretrial detainees rights not enjoyed by convicted
i nmat es under the ei ghth anmendnent prohibition against cruel and
unusual punishnment." 835 F.2d at 84.

Today, we conclude that pretrial detainees are entitled

to reasonabl e nedical care unless the failure to supply

that care is reasonably related to a legitimte

governnental objective. Furthernore, pretrial

detainees are entitled to protection from adverse

condi tions of confinenent created by prison officials
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for a punitive purpose or with punitive intent. W
perceive this holding to be consistent wth the
criterion for conditions inposed on pretrial detainees
set forth by the Suprene Court in Bell v. WIlfish. 1In
so hol ding, we recognize that the distinction as to
medi cal care due a pretrial detainee, as opposed to a
convicted inmate, may indeed be a distinction without a
difference, for if a prison official acted with
deliberate indifference to a convicted i nmate's nedi cal
needs, that sanme conduct would certainly violate a
pretrial detainee's constitutional rights to nedica
care. However, we believe it is a distinction which
must be firmy and clearly established to guide
district courts in their evaluation of future cases

i nvol ving the constitutionality of all conditions

i nposed upon pretrial detainees.

835 F.2d at 85. W concluded in Cupit that even though the
magi strate applied the wong standard of "deliberate

indifference," the district court correctly dismssed the suit
because the evidence failed to show that Cupit was denied

reasonabl e nedical care in the first place.

Thus, as of 1987, we had 5th Circuit precedent, in a condition of
confi nenent cases, acknow edging that pretrial detainees are
entitled to greater rights than convicted prisoners. Alberti.

We al so had precedent holding that the "deliberate indifference"

standard was the proper standard to apply in the context of

convi cted prisoners who cl ai mred denial of nedical care or the

failure to protect. Johnston. Finally, we had precedent that
"deliberate indifference" was not the proper standard to apply in

a denial of nedical care case involving a pretrial detainee.

Cupi t .

In Wlson v. Seiter, 111 S. C. 2321 (1991), the Suprene Court
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revisited the "deliberate indifference" standard in connection
with an Ei ghth Amendnent challenge to prison conditions generally
brought by a convicted i nmate!>. The Court divided an Ei ghth
Amendnent conplaint into an objective conponent - was the
deprivation sufficiently serious - and a subjective conponent -
did the official act wwth a sufficiently cul pable state of

mnd® 111 S .. at 2324. Wth respect to the subjective
conponent, the Court extended the "deliberate indifference"
standard, articulated in Estelle with regard to denial of nedical
care, to Eighth Anendnent chall enges of prison conditions
generally. An inmate has to prove, at a mninum that the prison
official acted with "deliberate indifference" to the challenged
deprivation. This, of course, is consistent with the concl usion

reached earlier by our court in Johnston v. lLucas, infra.

In Wllians v. County of El Paso, No. 91-8505, an unpublished

decision, a pretrial detainee was stabbed by another inmate and
clainmed a denial of due process in the failure of the prison to
protect him The district court applied a "deliberate

i ndi fference" standard which the petitioner clainmed on appeal was

a nore cul pable state of mnd than required. The WIllians panel

1> The petitioner conplained of overcrowding, unsanitary
restroons and di ning areas, inadequate heat, cool|nP, ventil ation
and i nadequate housing for the physically and nentally ill.

16 Since punishnent, by definition, is a deliberate act
intended to deter or chastise, the state of mnd of a prison
official is relevant in deciding whether he inflicted cruel and
unusual "punishnent." 111 S. Q. at 2325.
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di scussed the casel aw di stinguishing pretrial detainees from

convicted prisoners generally. The panel cited Al berti. Alberti

stated that pretrial detainees had greater rights than convicted
prisoners but did not need to discuss the distinction in detai
since the conditions of violence in the jail in A berti were so
severe that they violated the Ei ghth Anmendnent as well. The
WIllians panel also noted that we had fornmul ated the | ess
exacting standard of reasonabl eness with respect to denial of

medi cal care. Nonetheless, the Wllianms panel then decl ared that
"(uyntil this court determ nes, however, that sonething | ess than
deli berate indifference applies to pretrial detainees in the
failure-to-protect context, deliberate indifference is the

standard to be applied in this case.”" WIllians v. County of E

Paso, at p. 14. The panel overl ooked the nessage of Al berti, in
fact a failure-to-protect case, where we had chided the | ower
court for failing to draw the distinction between the rights of a
convicted prisoner and those of a pretrial detainee. As this
court has repeatedly held, one panel cannot overrul e anot her

panel, even if one disagrees with the decision. NMntesano v.

Seafirst Commercial Corporation, 818 F.2d 423 (5th Gr. 1987).

WIllians, therefore, nust yield to A berti.

In Sodie v. Canulette, No. 91-3620, an unpublished opinion issued

shortly thereafter, a pretrial detainee was assaulted by a
convicted prisoner and clainmed his rights were viol ated because

the jail personnel did not protect him The Sodi e panel stated
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correctly that the standard for a failure-to-protect claimby a
convicted prisoner is deliberate indifference. The panel then

stated that our court "has refused to find a distinction between
convicted inmates and pretrial detainees in a failure-to-protect

context," citing Alberti. Sodie, at p. 5. This was an

unfortunate error. Alberti in fact nmade a point of drawing a

di stinction between the rights of pretrial detainees and
convicted prisoners. Alberti found, under the facts of the case,
that the conditions of violence and assault were so egregi ous
that they violated the Ei ghth Arendnent standard, which
necessarily violated the | esser standard as well. Again, Sodie

must yield to the prior precedent of Alberti.

In Parker v. Carpenter, 978 F.2d 190 (5th Gr. 1992), we were

concerned with a pretrial detainee who alleged he was noved from
a mninmumsecurity area in the jail to one housing violent
inmates and that this was done in retaliation after an argunent
wth a guard. Once transferred, the petitioner stated he was
attacked by another inmate and lost his right eye!. The
district court dismssed the petition for failure to state a

claim W reversed. W cited Bell v. WIlfish and Cupit v. Jones

in holding that pretrial detainees cannot be subjected to

condi tions constituting punishnment. An action or inaction

Y W then applied the deliberate indifference standard and
di sm ssed Sodie's claim

18 He also alleged that the jail staff was slowin comng
to his aid and later was lax with his post-operative needs.

27



relating to a detainee i s punishnment unless it reasonably rel ates
to a legitinmate governnent objective. W specifically found that
Par ker "has plead that his transfer to the violent inmate section
was an act of punishnment which is a | egal claimcognizable under
a 1983 claim" 978 F.2d at 192. "Deliberate indifference" was
not nentioned!®. This was a published decision, in accord with

Al berti and Cupit.

In Banana v. McNeel, No. 92-7184, a subsequent unpubli shed

opi nion, the petitioner clained his rights were violated, in
part, because of repeated assaults by other inmates while in
custody?®. The district court applied the "deliberate

i ndi fference" standard. Citing, Sodie and WIllians, the Banana
panel declared that "deliberate indifference" is the appropriate
standard in failure-to-protect cases. Again, those decisions

gl ossed over the distinction between pretrial detainees and
convicted i nmates, overl ooked the prior precedent of Alberti and

i kewi se Parker. Banana also nust yield to the earlier hol dings.

We find the allegations and evidence in this case to be anal ogous

to those nade in Parker v. Carpenter. I n Parker, we remanded for

19 Recently the United States Suprene Court further defined
the "deliberate indifference" standard with respect to E|ghth
Amendnent clains. Farner v. Brennan, 114 S. C. 1970 (1994)
that decision did not deal wth a pretrial det ai nee.

20 The opini on does not state whether Banana was a pretria
det ai nee or a convicted prisoner. The underlying record
i ndicates he was a pretrial detainee.
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adj udication on the nerits, articulating the test to be whet her
Parker's transfer to a nore violent unit was reasonably rel ated
to a legitinmate governnent purpose or whether it was done as

puni shment or retaliation. W cited Cupit v. Jones which

rejected the "deliberate indifference" standard in considering
medi cal clainms of pretrial detainees. W hold today that in al
condi tions of confinenent actions, nedically related or

otherwise, it is not necessary for a pretrial detainee to
establish that the official involved acted with "deliberate
indifference" in order to establish a due process violation. The
test is whether the official action was reasonably related to a

| egiti mate governnment purpose or whether it was done for the

pur pose of punishnment or retaliation.

We therefore AFFIRMthe District Court with respect to

G abowski's 28 U. S.C. 82254 petition for wit of habeas corpus.
W also AFFIRM the District Court with respect to G abowski's 42
U S.C 81983 conplaint insofar as it related to the restriction
of his visitation, telephone and recreation privileges. W
VACATE and REMAND t he portion of the petitioner's 81983 conpl ai nt
that related to his cell placenent, as the District Court did not
review the petitioner's clai munder the appropriate standard. On
remand, the District Court should determ ne whether the placenent
of Grabowski in the particular cell was reasonably related to
legitimate institutional objectives, or whether it was arbitrary

or purposel ess.
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JERRY EE. SMTH, G rcuit Judge, concurring in part and dissenting

in part:

| must respectfully but strongly disagree with today's
resourceful and well-intentioned opinion, which abuses circuit
precedent in a manner that | have not heretofore seen on this
court. Judge Berrigan's reasoning reflects a m sunderstandi ng of
the manner in which we, as a common | aw court, apply and
interpret our prior cases.

Specifically, Judge Berrigan attenpts to change circuit |aw
by declaring that several recent panels have msinterpreted prior
precedent. This eviscerates our well-established rule that one
panel cannot overrul e another, even if the panel mgjority
believes that earlier interpretations were in error. Concl uding
that such an approach counsels judicial anarchy, | dissent from
that portion of the opinion that deals with G abowski's cel
assi gnnent .

On the nerits, Judge Berrigan's holding is contrary to the
overwhel m ng wei ght of authority fromother circuits in failure-
to-protect cases involving pretrial detainees. |In addition to
announci ng an erroneous standard, her opinion has the unintended
consequence of rewarding racist conduct in prison. |If this
opi nion were binding circuit law))which it nost decidedly is not

because it contravenes existing caselaw)a white racist could
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ensure hinself segregated housing in jail by doing what G abowski
indisputably did: referring to a black | egal assistant as a
"nigger bitch" and threatening (apparently in reference to
another inmate) to "cut that nigger's throat."

Mor eover, Judge Berrigan's bold pronouncenent is made in a
routi ne case, without oral argunent, and in which the plaintiff
appears pro se. At the very least, the court should reviewthis
matter en banc to ensure that if we are to announce so dramatic a
shift incircuit law, we do so with forewarning and pl enary
deli beration and in a manner that adequately reconciles existing

casel aw.

l.
A
Before discussing the nerits of the instant case, | wll

address the interpretive flaw in Judge Berrigan's opinion, for
t hat aspect of the opinion has odi ous consequences far beyond the
case at hand. Heretofore, this circuit has carefully abided by
the well-tested maxi mthat one panel of this court cannot
overrule another, even if it disagrees wwth the prior panel's

holding. See, e.q., Texas Refrigeration Supply v. FD C

953 F.2d 975, 983 (5th Cr. 1992). A "purpose of institutiona
orderliness" is served by "our insistence that, in the absence of
i nterveni ng Suprene Court precedent, one panel cannot overturn
anot her panel, regardless of how wong the earlier panel decision

may seemto be." Montesano v. Seafirst Commercial Corp.
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818 F.2d 423, 425-26 (5th Gr. 1987).

That rule is usually applied where a panel has addressed a
res nova i ssue and announced a new rule of law. Once that has
occurred, no subsequent panel may overrule the prior panel.

The case sub judice presents a variation on that scenari o.

Several years ago, in the semnal case on this issue,? a pane
made certain holdings but |left sonme questions unanswered because
their answer was not necessary to the disposition of the case.
Subsequent |y, other panels have interpreted that case; those
interpretations are holdings and constitute binding circuit
precedent. They in no way overrule or underm ne the sem na
panel but nerely fill in the gaps not specifically covered by
t hat panel's anal ysis.

Now, Judge Berrigan has deci ded that three subsequent panels
incorrectly interpreted the initial case.? She does not
consi der herself bound by the |later panels, so she stoutly
establishes her own line of authority. One could concl ude that
this is presunptuous; even if not, it is wholly unauthorized and
contrary to our rule of orderliness.

This nethod of reasoning should not be allowed to stand. It
permts any panel majority to underm ne settled circuit |aw by

declaring that an entire line of cases has "m sinterpreted"

21 That case is Alberti v. Kl evenhagen, 790 F.2d 1220 (5th Gir. 1986), which
di scuss at nore Tength, infra.

22 gpecifically, inregard to the initial Fifth Grcuit case, Judge Berrigan
opi nes that one panel "overl|looked [its] nessage"; a second panel's
interpretation of it "was an unfortunate error"; and a third panel "overl ooked
the prior precedent."
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earlier authority and therefore need not be foll owed. 2
A recent exanple will show how this court has handl ed

simlar interpretive questions heretofore. |In Elliott v. Perez,

751 F.2d 1472, 1479 (5th Cr. 1985), we inposed the hei ghtened
pl eading standard in 42 U.S.C. § 1983 cases. Elliott involved

i ndi vi dual def endants. In Palner v. City of San Antonio,

810 F. 2d 514, 516-17 (5th Gr. 1987), however, a panel
interpreted Elliott to apply to nunici pal defendants and, on the
basis of Elliott, inposed the heightened pleading standard in
suits against them as well.

Pal ner's extension of Elliott to nunicipal defendants was
questioned, but there is no doubt that subsequent panels

consi dered thensel ves bound by it. See Leatherman v. Tarrant

County Narcotics Intelligence & Coordination Unit, 954 F.2d 1054,

1057 (5th Gr. 1992) (applying Palnmer but conplaining that "[t] he
Pal ner court did not explain why the hei ghtened pl eadi ng

requi renent shoul d be extended to defendant nunicipalities,
considering that nunicipalities cannot claimthe inmunity

defense"), rev'd, 113 S. C. 1160 (1993). Accord id. at 1060-61

(CGol dberg, J., concurring).
| nportantly, there was no suggestion that panels after
Pal ner could sinply declare that Pal ner had m sinterpreted

Elliott and thus did not constitute binding circuit precedent.

23 By Judge Berrigan's reasoning, any panel would be free, at any time, to
override an entire line of inter F[et ive jurisprudence by declari n% that those
panel s had misinterpreted an earlier case fromthis court or the Suprene
Court. For exanple, all of this court's cases interpreting bedrock decisions

such as Batson v. Kentucky, 476 U.S. 79 (1986), or Boeing . V. Shipnan,
411 F.2d 365 (5th Q. 19%9) (en banc), could be underm ned by this device.
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Only when the Suprene Court decided Leathernman, rejecting the

hei ght ened pl eadi ng standard as to nmunicipalities, was Pal ner

ef fectively overrul ed. ?*

B
| will now show how these generalities apply to the instant

case. As | have stated, the semnal case is Al berti V.

Kl evenhagen, 790 F.2d 1220 (5th G r. 1986), in which, as Judge

Berri gan observes, this court declared that the Due Process
Cl ause "accords state pretrial detainees rights not available to
convicted inmates." 1d. at 1224. This was dictum for Judge
Berrigan correctly interprets Al berti to conclude that "the
vi ol ence and sexual abuse were so wdespread in the jail that the
conditions violated even the greater Ei ghth Amendnent standard
agai nst cruel and unusual punishnent."” As the higher Eighth
Amendnent standard was satisfied, there was no specific holding
as to whether a different standard should be applied to the
failure to protect pretrial detainees.

Judge Berrigan, however, now decl ares that three subsequent

unani nous panels have msinterpreted Alberti in this respect. 1In

24 The point of this discussion is that a panel cannot overrule, or declare
void, a prior panel's interpretation of earlier circuit caselaw, even if it
appears flawed. Were the prior panel was aware of, discussed, and attenpted
to aBpIy that caselaw, its interpretation itself beconmes binding casel aw t hat
can be overruled only by action of the en banc court or the Suprene Court.

More commonly, our rule of orderliness cones into play when two panels
becone "ships passing in the night." A subsequent panel may be unaware of an
earlier holding and, consequent K' may reach a contrary result. No
interpretation is involved, as the | ater panel nmakes no nention of the earlier
case. [In such an instance, we can easily saY that the later opinionis a
nullity; any other rule would invite judicial chaos.
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the failure-to-protect context for pretrial detainees, the first

such case to interpret Alberti was Wllians v. County of El Paso,

966 F.2d 675 (table), No. 91-8505 (5th Gr. June 3, 1992) (per
curianm) (unpublished). There, the plaintiff, a pretrial
det ai nee, alleged a Fourteenth Anendnent violation froma
stabbing incident in which he was permanently injured. A per
curi am panel of Judges Jolly, Davis, and Smth applied the

deli berate indifference standard, stating that that standard had

been adopted by this circuit in Johnston v. lLucas, 786 F.2d 1254,
1259-60 (5th Gr. 1986). W specifically held that the nention

of "reasonable protection” of prisoners in Stokes v. Del canbre,

710 F.2d 1120, 1124 (5th Cr. 1983), "was not neant to create a
reasonabl eness standard in deciding whether the duty was
violated." WIllians, op. at 13.

Judge Berrigan correctly observes that Johnston is
di stingui shable fromthe instant case because Johnston invol ved a
convicted inmate, not a pretrial detainee. The significance of
Wllians is that there, we discussed at |length the issue
presented here: whether the plaintiff's status as pretrial
det ai nee or convicted prisoner is determ native. W acknow edged

that in Bell v. Wlfish, 441 U. S. 520 (1979), upon whi ch Judge

Berrigan partly relies, "[t]he Suprene Court [drew] a distinction

bet ween convicted prisoners and pretrial detainees.” WIIians,
op. at 13.
In WIlianms, we observed that "Stokes . . . did not discuss

whet her there is any difference between the rights enjoyed by
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pretrial detainees and by convicted persons in the failure-to-

prot ect context WIllians, op. at 13-14. W

di stingui shed the deni al - of -nedi cal -care cases, in which "we have
held that pretrial detainees are entitled to reasonabl e nedical
care unless the failure to supply it is reasonably related to a

| egiti mate governnental objective." WIlians, op. at 14 (citing

Jones v. Dianond, 636 F.2d 1364, 1378 (5th Cr. Jan. 1981) (en

banc), cert. dism ssed, 453 U S. 950 (1981), overruled on other

grounds, International Wodworkers of Am v. Chanmpion Int'l

Corp., 790 F.2d 1174 (5th Gir. 1986) (en banc), aff'd, 482 U. S.
437 (1987); Cupit v. Jones, 835 F.2d 82, 85 (5th Gir. 1987)).

The Wllians panel then addressed whether, in a failure-to-
protect case, the sanme standard was to be applied to pretrial
detai nees as to prisoners. The WIllians court answered this
question definitively in the affirmative.

First, the Wllians panel noted that Stokes had not
di scussed the matter. WlIllians, op. at 13. Then, the WIlians
court described the inport of Alberti as follows: "Although [in
Al berti] we recognized that Bell [v. Wl fish] established greater

rights for pretrial detainees than for convicted persons, we did
not attenpt to fornmulate a different standard for pretrial
detainees for a failure-to-protect claim" WIlians, op. at 14.

Citing with approval Rednan v. County of San D ego,

942 F.2d 1435, 1442-43 (9th CGr. 1991), cert. denied, 112 S. O

972 (1992), and Anderson v. QGutschenritter, 836 F.2d 346, 349

(7th Gr. 1988), we held as follows: "Until this court
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determnes . . . that sonething |less than deliberate indifference
applies to pretrial detainees in the failure-to-protect context,

deliberate indifference is the standard to be applied in this

case." 1d. (enphasis added).

| nportantly, the WIlians panel did not attenpt to underm ne
Al berti but nerely interpreted it. At that point, WIlians
becane circuit law, binding on all subsequent panels, including
the instant panel for which Judge Berrigan wites.

| f there was any doubt that WIIlians had announced the
standard to be applied, that uncertainty was erased two nonths

|ater by Sodie v. Canulette, 973 F.2d 923 (table), No. 91-3620

(5th Gr. Aug. 13, 1992) (per curiam (unpublished). In Sodie,
the plaintiff, also a pretrial detainee, clainmed his
constitutional rights were violated when prison officials failed
to protect himfromattack at the hands of another innmate.
Significantly, the per curiam panel (Judges King, Davis, and

W ener) reasoned as foll ows:

Qur standard for a failure-to-protect claimbrought by
a convicted inmate is deliberate indifference. Johnson
v. Lucas, 786 F.2d 1254, 1259-60 (5th Cr. 1986). This
court has refused to find a distinction between
convicted inmates and pretrial detainees in a failure-
to-protect context. Alberti v. Kl evenhagen, 790 F.2d
1220, 1224 (5th Gr. 1986). . . . W therefore apply
the deliberate indifference standard here.

Sodie, op. at 5-6 (enphasis added). W cited, with approval,
Witley v. Albers, 475 U. S. 312, 327 (1986), and Rednman and

Anderson, constituting caselaw fromtwo other circuits applying
the deliberate indifference standard to pretrial detainees in the
failure-to-protect context.
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It is significant that Sodie nentions Al berti and plainly
relies upon and interprets it. A year later, Sodie and Wllians

were cited and followed in Banana v. McNeel, 5 F.3d 1495 (table),

No. 92-7184 (5th G r. Sept. 22, 1993) (unpublished). There, the
plaintiff, a pretrial detainee, clainmd Fourteenth Anendnment

vi ol ati ons based upon the alleged failure of jail officials to
protect himfromassaults fromother inmates. The panel (Judges

Garwood, Davis, and Smth) applied the deliberate indifference

standard and stated that it is "required under Wlson v. Seiter,
111 S. C. 2321, 2324 (1991)." Banana, op. at 2 (footnote
omtted). |In Banana, inportantly, we noted that in Sodie and
WIllians, we had held that in failure-to-protect cases, a court
must apply a deliberate indifference test.

Judge Berrigan avoids the first post-Al berti
case))WIl lianms))by stating that the WIllians "panel overl ooked
the nmessage of Alberti." But this is just another way of saying
that Judge Berrigan disagrees with the Wllians panel's

interpretation of Al berti.

Judge Berrigan certainly has the right to express her
di sagreenent with the way in which the post-Al berti jurisprudence

has devel oped))nuch as the Leat hernman panel expressed di sconfort

wth Palner's interpretation of Elliott. But in accordance with
our rule of orderliness, Judge Berrigan cannot overrule WIllians
or its progeny, Sodie and Banana, nerely by declaring that those

panel s of this court m sunderstood and m sapplied prior circuit
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| aw. 2°

Al t hough Judge Berrigan discards WIllians, Sodie, and

Banana, she relies upon the contrary precedent of Parker v.
Carpenter, 978 F.2d 190 (5th Gr. Nov. 20, 1992), decided three
mont hs after Sodi e and about a year before Banana. In Parker, a
pretrial detainee alleged that he was i nproperly noved to a
dangerous cell and that once injured, he was deni ed proper
medi cal care. In an opinion by Judge Thornberry (joined by
Judges Hi ggi nbot ham and Barksdal e), the panel, w thout nentioning
or considering the deliberate indifference standard, stated that
the test for both clains was whether the state action was
"reasonably related to a legitinmte governnental objective." I|d.
at 192.

The Parker panel was correct in its test for nedical care,

based upon Cupit v. Jones, 835 F.2d 82, 85 (5th Cr. 1987), upon

which it relied. |In the failure-to-protect context, however,

t hat panel was wi thout authority to overrule (sub silentio)

WIllians and Sodie, of which the Parker panel presunmably was
unawar e. 26

The instant panel is bound by Wllians and Sodi e, not by

25 The sane reasoning applies to Judge Berrigan's attenpt to avoid Sodie by
declaring that its interpretation of Al berti "was an unfortunate error.” )
Simlarly, Judge Berrigan accuses the Banana panel of "overlook[ing] the prior
precedent of berti." \While Banana does not cite Alberti, it relres squarely
upon Sodie and WITians, both of which expressly interpret and apply Al berti.

26 This is a good exanple of "ships passing in the night." See supra note 4.
The Par ker pé%el nadén%o effort Jg J%terpﬁ%t or recoé%ile WTTianms or Sodie
for the good reason that, evidently, it did not know of their existence. Nor
does Parker even nention Alberti. Plainly, Parker cannot prevail in the wake
of theaedprlor cases, and Judge Berrigan's attenpt to rely upon it is

m sgui ded.
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Par ker, because in the event of two conflicting precedents, the

prior opinion controls. Smth v. Penrod Drilling Corp.,

960 F.2d 456, 459 n.2 (5th Gr. 1992). By this rule, Banana al so
correctly reflects the law of this circuit in the failure-to-
protect context by its adherence to Wllians and Sodie.

Accordi ngly, Judge Berrigan m sunderstands the manner in
which this court interprets and applies its existing precedent.
Her opinion is not the law of this circuit, as she has no
authority to overrule this court's well-established precedents,

WIllianms, Sodie, and Banana.

.

Judge Berrigan's opinion is also notable in that it makes no
mention of the lawin other circuits. Significantly, the
overwhel m ng wei ght of authority anong the circuits is to the
effect that the deliberate indifference standard applies to

pretrial detainees. See Anderson v. County of Kern, 1995 U. S

App. LEXIS 544, at *3 (9th Cr. Jan. 13, 1995) (citing Rednan v.
County of San Di ego, 942 F.2d 1435, 1442-43 (9th Cr. 1991) (en

banc) (failure to protect pretrial detainee fromrape), cert.
denied, 112 S. . 972 (1992)) (placenent of suicidal and
mental ly disturbed pretrial detainees in safety cells); HlIl v.

Dekal b Reqgional Youth Detention C&r., 40 F.3d 1176, 1185-94 (11th

Cir. 1994) (conplaint by juvenile detainee regarding nedical care

27 1t goes without saying that the Banana panel was not bound by Parker,
whi ch, as | have explained, is not circuit precedent because it directly
contravenes the earlier precedent established by WIllians and Sodi e.
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and protection fromsexual assault); Howard v. Dickerson, 34 F.3d

978, 980 (10th G r. 1994) (nedical care); Witnack v. Dougl as

County, 16 F.3d 954, 957 (8th Cr. 1994) (deliberate indifference
standard applied to all conditions-of-confinenent cases); Massey

v. Rufo, 14 F.3d 44 (table), 1994 U.S. App. LEXIS 6202, at *2 n.1
(st Gr. Jan. 14, 1994) (per curiam (unpublished) (citing Bell

v. WIfish, 441 U. S. at 535 n.16; Elliott v. Cheshire County,

940 F.2d 7, 10 & n.2 (1st Cr. 1991) (nedical care)); Kost v.

Kozakiewi cz, 1 F.3d 176, 188 (3d Cr. 1993) (nonnedi cal
conditions of confinenent); Gay v. Farley, 13 F.3d 142, 146 (4th

Cr. 1993) (nedical care); Anderson v. Qutschenritter,

836 F.2d 346, 348-49 (7th Cr. 1988) (failure to protect pretria

detai nee from assaults fromother inmates); Mlton v. Gty of

G eveland, 839 F.2d 240, 243 (6th Cr. 1988) (nedical care),
cert. denied, 489 U S. 1068 (1989).

No other circuit has cone close to the sweepi ng statenent
Judge Berrigan makes today: that "in all conditions of
confinenent actions, nedically related or otherwise, . . . [t]he
test is whether the official action was reasonably related to a

| egiti mate gover nnment purpose . To that extent, Judge
Berrigan unnecessarily creates a circuit split by authoring an
opinion at odds with the well-reasoned views of the above-cited

courts of appeals.

Finally, | nmust conment on the factual substance of the
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present case. G abowski is, apparently, an avowed white racist.
He clainms the Constitution was viol ated when he was assigned to a
cell with black inmates. In her opinion for the panel majority,
Judge Berrigan expresses no cogni zance of the extrenely sensitive
and volatile nature of this dispute.

G abowski cl ains he was assigned to be housed with bl acks
because he was known to have engaged in racially derogatory
out bursts and threats. W nust be careful not to define the | aw
in such a way that G abowski and others can ensure thensel ves of
racially segregated prison living sinply by exhibiting racism
openly and in such a way that they voluntarily expose thensel ves
to physical danger at the hands of other inmates.

Judge Berrigan inposes the "reasonabl e governnenta
obj ective" standard regarding the decision to put G abowski in
integrated living conditions. But requiring such a showng is
whol |y unreasonabl e, as pretrial detainees are transferred as
part of legitimte, day-to-day prison operations. 1In Bell, 441
U S at 539 n.20, the Court indicated that state officials do not
have to justify facially legitimte prison neasures absent a
show ng of punitive intent. This is precisely what Judge
Berrigan's opinion does, however.

Moreover, it seens, intuitively, that racially integrated
housi ng shoul d be the presunption, and segregation the rare
exception. Instead, Judge Berrigan's opinion treats this
sensitive issue as benignly as we nornmally would treat routine

condi tions of confinenent such as the tenperature of the cells or
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the taste of the food. |In so doing, Judge Berrigan fails to
address the problens that can be created by enunciating a
standard that could well result in an increase in segregated

conditions in our prisons and jails.

| V.

In sunmary, the standard that Judge Berrigan attenpts to
announce today is substantively unwi se and, nore inportantly,
contravenes established Fifth Grcuit law. Accordingly, that
standard nost decidedly is not the binding aw of this circuit,
though if it is not overruled en banc it certainly wll be cited,
by other plaintiffs in G abowski's circunstance, as the |aw of
the circuit, thus leading to confusion in this court's
jurisprudence. Despite Judge Berrigan's diligent and heartfelt
efforts, | nust conclude that her holding is unauthorized and

i nprudent, and accordingly, | respectfully dissent.
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