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Before WOOD, ! SM TH, DUHE, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

This is a consol i dated case i nvol ving three M ssi ssi ppi school
districts: the Lauderdale County School District ("Lauderdale"),
the Enterprise School District ("Enterprise"), and the Quitnman
School District ("Quitman"). The magistrate judge ordered the
transfer of certain students fromEnterprise to Lauderdal e and from
Quitman to Enterprise. W reverse these transfers, but we affirm
the other portions of the judgnent, regarding interdistrict

paynments and the annexation of the Stonewall area by Quitnman.

. Facts.

In 1953, the M ssissippi |egislature passed a |l awreorgani zi ng
the state school system in order to provide separate but equa
education for white and bl ack students. 1953 Mss. Laws, Extraor-
di nary Session, ch. 12. Al of the school districts in M ssissipp
were reorgani zed by July 1, 1957. The three school districts that
are parties to this case are Lauderdal e, which enconpasses all of
Lauderdal e County except for the Cty of Mridian; Enterprise
whi ch enconpasses the northern third of C arke County; and Quitnman,
enconpassi ng the southern two-thirds of C arke County. Lauderdale

County borders C arke County on the north

1 Gircuit Judge of the Seventh CGircuit, sitting by designation.
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A. O arkdale School: Pre-desegregation.

Under the 1953 reorgani zation, Lauderdal e County was divi ded
into two school districts, the Meridian Minicipal Separate School
District, enconpassing the Gty of Mridian and the surroundi ng
area, and Lauderdal e, enconpassing the renmainder of Lauderdale
County. The pre-reorgani zation C arkdal e Li ne Consol i dated School
District, which had included territory in both Lauderdale and
Cl arke counties, was abolished and its territory placed under
control of Lauderdale. The unincorporated area of Meehan, | ocated
in Lauderdale County along the border of d arke County, was al so
br ought under Lauderdal e's control.

The d arkdal e school ,2 a de jure white school during segrega-
tion, straddles the border between Lauderdale County and C arke
County. For a nunber of years, Enterprise and Lauderdal e entered
into one-year agreenents regardi ng the ownershi p and operation of
Cl arkdal e. On February 13, 1962, Lauderdal e and Enterprise entered
into a twenty-five-year agreenent (the "dC arkdale agreenent")
provi di ng t hat white students fromnortheastern C arke County woul d
attend the C arkdal e school and that approximately 100 students in
t he Meehan area in Lauderdal e woul d attend the all-white Enterprise

school in the western part of the Enterprise district.?3

2 The parties sometinmes refer to a school as an "attendance center," e.g.
“"the d arkdal e Attendance Center."

3 The darkdal e agreenment provided, anmong other things, that Lauderdale
woul d operate the C arkdal e school ; that Enterprise woul d t ake over the operation
of the school if Enterprise acquired a 51%or greater ownership of the property
of the school; that before any principals or teachers were hired at d arkdal e,
Lauderdal e woul d subnmit their nanes to Enterprise 30 days before hiring them

(continued...)



Before desegregation, Lauderdale had one black school,

M ddl eton, which served the entire district. It had four white
school s: Nort hwest (now West), Northeast, Southeast, and
Cl ar kdal e.

B. Stonewall: Pre-desegregation.

Under M ssissippi's 1953 reorgani zation plan, C arke County
was reorganized into two districts: the O arke County Consoli dated
School District (later Enterprise) and Quitman. Enterprise
conprised the northern part of the county, including an area call ed
"Nort heast Clarke County," the town of Enterprise, the town of

Stonewal |, and the area surrounding Stonewal | .4 Quitnman conpri sed

3(...continued)

that Enterprise could object to the hiring of any principals or teachers at
Cl arkdal e; that if Lauderdal e refused to consi der any such objections, the matter
woul d be submitted to binding arbitration; that the C arkdal e school woul d be
jointly owned by the Lauderdale County Board of Education and the Board of
Trustees of the O arke County Consol i dated School District (later the Enterprise
school district); that the proportion of ownership would be based upon the
respective amounts of noney contributed to the school by citizens in the
respective counties, the amount contributed by Lauderdal e and the O arke County
Consol i dated School District, and the ambunt of state funds allocated to either
county district based upon attendance at O arkdale; that the d arkdal e schoo
should be a "white attendance center" for grades one through twelve; that al
“eligible school children" in Northeast C arke County woul d be assigned by the
Clarke County Consolidated School District to attend Cdarkdale; that al
“eligible school children" in the Meehan area of Lauderdal e County woul d attend
the Enterprise attendance center in the Carke County Consolidated Schoo
District; that each school district would pay for transportation of its students
attending Carkdale; that "[a]ll state funds of every description, except
transportation funds, shall follow the child, and shall accrue to and be paid
directly by the state to the district in whichthe child actually attends school
and for this purpose the O arkdal e Attendance Center shall be considered to be
in the Lauderdal e County School District so long as it shall operate the sane"
that the total cost of the school would be divided between the districts on the
basis of the average daily attendance of students; that the contract would be
ef fective upon approval by the necessary parties and would run for a period of
25 years; and that breach of one part of the agreenent would not affect the
bi ndi ng effect of the agreenent.

4 Stonewal | and the surrounding area are referred to as the "Stonewal |
area."
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the southern part of the county, including the towm of Quitman. In
addition to the two school districts, there was the C arke County
Board of Education, which had |limted supervisory authority over
the transportation of Enterprise and Quitman students and the
authority to hear transfer appeals.

Enterprise had a white el enentary school, a white high school,
a black elenentary school, and a bl ack high school.® Quitnman had
two bl ack el enentary school s, one bl ack hi gh school, one white high
school, one white |ower elenentary school, one white upper
el emrentary school, and the Stonewall School.

In 1962, Enterprise announced that it would convert the
Stonewal | school, an all-white school, fromgrades 1-12 to grades
1-6. Wiite parents in Stonewall petitioned to have the Stonewal |
area detached fromEnterprise and annexed to Quitrman. The Quitman
district passed a resolution to annex the Stonewall area. The
Cl arke County Board of Education tabled the Enterprise school
district's plan to convert the Stonewall school fromgrades 1-12 to
1-6 and adopted a resol ution detaching the Stonewal |l territory from
Enterprise and annexing it to Quitnman.

Enterprise and Quitman approved a twenty-five-year agreenent
providing that all blacks in Stonewall would attend the all-Dbl ack
school in Enterprise and that all state funds would be paid to the
district where the student attended school. Thi s agreenent was

part of a larger conprom se agreenent that settled litigation over

S Enterprise El enentary School, Enterprise Hi gh School, Central Elenmentary
School, and Central H gh School, respectively.
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ownership of Stonewal | .

C. Desegregation.
In 1963, the United States brought a desegregation suit

agai nst Lauder dal e. United States v. lLauderdale Sch. D st.,

No. 1367(E) (S.D. Tex.). In the sanme district court in 1965,
private plaintiffs filed a desegregation suit against Quitnman,

Enterpri se, and the Cdarke County Board of Educati on.

Killingsworth v. Enterprise Consol. Sch. Dist., No. 1367(E) (S.D
Mss.).

In 1967, the district court in Killingsworth instructed

Quitman and Enterprise to file desegregation plans. The court
tentatively accepted the "freedom of choice" desegregation plan
filed by the school districts but, on July 19, 1967, rejected the
"freedom of choice" plans and entered a final order that
(1) enjoined Enterprise, Quitman, and the C arke County Board of
Education from discrimnating on the basis of race or color,
(2) held that Enterprise, Quitman and the C arke County Board shal

take affirmative action "to establish all school segregation and to
elimnate the effects of the dual system"” (3) allowed al

students, irrespective of race or color, to exercise, every year,
the choice of which school in their district to attend, (4) held
t hat overcrowdi ng of the particul ar school chosen will be the only
reason for denying the student's choice of which school to attend,
and (5) held that there wll would be no nore interdistrict

transfers between Enterprise and Quitnman "except on terns and by



procedures generally applicable regardless of race." Al t hough

asked to do so by plaintiffs in Killingswrth, the court did not

find the contract of June 11, 1962, between Enterprise and Quitman
unconstitutional.

The district court consolidated Killingswrth, Lauderdal e, and

ot her pendi ng desegregati on cases. After consolidation, the cases

were reported as United States v. Hinds County School Board. On

July 3, 1969, in a consolidated appeal that included Lauderdal e and

Killingsworth, this court reversed and renmanded, directing the
district courts to request the United States Departnent of Health,
Education, and Wlfare ("HEW) to collaborate with the school

boards to devel op desegregation plans. United States v. Hinds

County Sch. Bd., 417 F.2d 852, 856-59 (5th Cr. 1969), cert.

denied, 390 U. S. 1032 (1970). If an individual school board and
HEWagreed to a desegregation plan by August 11, 1969, the district
courts were to inplenent the plan if it nmet constitutional
standards. 1d. at 858. |f no such agreenent coul d be reached, the
district courts were to inplenent the HEW plan if it net
constitutional standards. 1d. at 858-59.

HEW filed its plans for all three districts on August 11,
1969. On August 28, 1969, this court extended, at the governnent's
request, the deadline for filing plans from August 11 to
Decenber 1. In effect, this allowed the parties additional tine to
redraft the plans. On Cctober 29, 1969, the Suprene Court vacated
the extension of the deadline, directing this court to issue

desegregation orders imedi ately. Al exander v. Holnes County Bd.




of Educ., 396 U S. 19, 20 (1969) (per curianm). At its discretion,
this court could nodify and inplenent the governnent plans. |1d.
In response to Alexander, this court ordered that all thirty
per manent HEW pl ans prepared for school districts in the Southern
District of Mssissippi, including Lauderdale, Enterprise, and

Quitman, be inplenented i medi ately. United States v. Hi nds County

Sch. Bd., 423 F.2d 1264, 1267-68 (5th Cr. 1969), cert. denied, 396

U S. 1032 (1970).°

The August 11, 1969, HEW plan for Lauderdal e contained the
followng majority-to-mnority transfer provision:

Whenever there shall exist schools containing a majority

of Negro students, this school district shall permt a

student (Negro or white) attending a school in which his

race is in the mgjority to choose to attend another

school where space is available, and where his raceis in

a mnority.
Thus, transfers between schools can occur if the student seeking
transfer is a mnority in the transferee school. The plan also
contained a Singleton provision prohibiting the interdistrict

transfer of students unless the transfers are done on a

5 This court del ayed i npl ementation of a permanent plan for Quitman for one
year:

It appearing that the lack of buildings prevents the inmmediate
i mpl emrentation of the permanent plan of the Ofice of Education
suggested for the Quitman Consolidated school district, the pupil
attendance interimplan of the Ofice of Education for this district
is authorized for use during the renmainder of this school term
(App. 5). The permanent plan shall be effectuated comencing in
Sept ember, 1970. This relief is appropriate in view of the
simlarity between the proposed attendance plan of the school
district and that of the Ofice of Education.

423 F. 2d at 1268.



nondi scrim natory basis and do not increase segregation.’

The rest of the segregation plan, which dealt with attendance
patterns, was anended by this court so that Lauderdale would be
divided into four separate attendance zones of Wst Lauderdale,

Cl ar kdal e, Sout heast, and Nort heast. United States v. Lauderdal e

County Sch. Dist., No. E88-0059(L) (5th Cr. 1969) (unpublished).

All  students |iving in the zones associated with the West
Lauderdal e, C arkdale, and Southeast schools would attend the
schools in each of the zones. The students residing in the
Nort heast zone, which contains both the Mddl eton school and the
Nor t heast school, would attend the M ddl eton school if they were in
grades 1-6 and the Northeast school if they were in grades 7-12.
In the 1969-70 school year, when the desegregation plans were
formul at ed, Quitman contai ned 2,929 students, 1,458 (50% bl ack and
1,471 (50% white. The desegregation plan projected that Quitman's
student popul ation would total 3,146 students, 1,490 (47% bl ack
and 1,656 (53% white. Enterprise's actual enrollnent for the
1970- 71 school year was 858 students, 339 (40% bl ack and 519 (60%
white. Enterprise was projected to contain 768 students, 363 (47%
bl ack and 405 (53% white, in 1969. d arkdale's actual enroll nent
as of April 15, 1970, was 553 (80% white and 142 (20% bl ack,

" "1f the School District grants transfers to students living in the
district for their attendance at public schools outside the district, or if it
permits transfers into the district of students who live outside the district,
it shall do so on a non-discrimnatory basis, except that it shall not consent
to transfers where the cunulative effect will reduce desegregation in either
district or reinforce the dual school system" This provision is nanmed for
Singl eton v. Jackson Mun. Separate Sch. Dist., 419 F.2d 1211 (5th Cr. 1969) (en
banc), rev'd in part sub nom Carter v. Wst Feliciana Sch. Bd., 396 U. S. 290
(1970).




totaling 695. The HEW plans had projected that d arkdale's
popul ati on woul d be 788 students, 203 (26% black and 585 (74%
whi t e. Lauderdal e' s actual student population, as of April 15,
1970, totaled 4,583, of which 1,716 (37% were black and 2,867
(63%9 were white. The projected student popul ation for Lauderdal e
was 5,078 total, of which 1,926 (38% were black and 3,150 (62%
were white.

The HEW pl ans for Enterprise, Lauderdale, and Quitnman called
for imredi ate desegregation of all schools. Like the Lauderdale
pl an, the Enterprise and Quitman plans contained a majority-to-

mnority transfer provision and a Singleton provision.

D. darkdale School: Post-desegregation.

After desegregation, the Northeast O arke County students
continued to attend the O arkdale school. Pursuant to the
Cl arkdal e agreenent, Enterprise paid noney to Lauderdale for
educating its students. But two years before the twenty-five-year
agreenent expired, Enterprise stopped paying Lauderdale.

When the agreenent expired, Enterprise refused to allow any
nore transfers of its students to Lauderdale. The transfers
nonet hel ess conti nued to be made under the authority of the d arke
County Board of Education, which overruled Enterprise's denials of
requests for transfer.

In the 1991-92 school year, Lauderdal e approved the transfer
of 50 students from the old Meehan area, consisting of 36 white

students, 13 black, and one other. Simlarly, the Carke County
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board approved the transfer of 309 Northeast O arke County
students, 285 white and 24 bl ack, for attendance at the C arkdal e
School in the 1991-92 school year. Enterprise had al so accepted
transfers under an arrangenent wi th Jasper County under which sonme
83 white students were currently allowed to transfer into
Enterpri se.

Begi nning with the 1991-92 school year, the nmagistrate judge
forbade any transfers fromJasper County to Enterprise and forbade
the transfer of Alabama residents to either Jasper County or
Enterprise. Effective January 1, 1992, the C arke County board was
elimnated under a state-wi de reorganization. In 1991-92,
Cl arkdal e had sone 1,052 students on its rolls, 10% bl ack and 90%
whi t e.

E. Stonewall: Post-Desegregation.

Begi nning with the school year 1968-69, Quitnman refused to pay
Enterprise for educating students transferred from Stonewal |l and
expressly repudi ated the June 11, 1962, agreenent in 1977. |In that
school year, 135 black students from the Stonewall area attended
schools in Enterprise.

From 1984-85 to 1990-91, an average of 99 bl ack students per
year have transferred to Enterprise. The total nunber of transfer
students has grown steadily over the years, with approxi mately 331
students transferring to Enterprise for the 1991-92 school year
(i ncluding 31 students who reside in Quitnman but attend Enterprise

because their parents or | egal guardi ans are Enterprise instructors
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or certificated enpl oyees). Qui tman had deni ed each requested
transfer but was overrul ed by the d arke County Board of Educati on.
On January 1, 1992, the C arke County board was elimnated, and
Quitman's denials of the transfers stood.

In 1991-92, Quitman's student popul ati on was 2,609; its bl ack
student popul ation increased from50%in 1969 to 54% in 1991-92.
Qui tman now has four schools: a |lower elenentary school, an upper
el ementary school, a junior high school, and a seni or high school.
In 1991-92, Enterprise educated 819 students, 29% black and 71%
white. O Enterprise's enrollnment on Septenber 30, 1991, 47%(396)
resided in Enterprise, 37% (300) resided in Stonewall, and 6%

resided in Meehan in Lauderdal e County.

1. District Court Proceedings.
A.  The Litigation.

Lauderdale filed an action in state court against Enterprise
and the C arke County board, seeking a judgnent agai nst Enterprise
for failing to pay Lauderdale during the final two years of the
Cl arkdal e agreenent and during the years after the agreenent
expired. Enterprise renoved the case to federal court and filed a
counterclaim arguing that (1) the O arkdale agreenent had been
materially breached by Lauderdale, (2) the C arkdal e agreenent was
unconstitutional, and (3) the transfer of Enterprise students to
Cl arkdale viol ated Lauderdal e's 1969 desegregation plan.
Enterprise al so sought an injunction against future transfers of

Enterprise students to C arkdal e.
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Quitman filed suit in federal court against Enterprise and t he
Cl arke County board, seeking injunctive relief to prohibit the
transfer of Quitman students to Enterprise. Enterprise filed a
counterclaim alleging (1) that the annexation of Stonewall by
Enterprise was constitutionally void and (2) that Quitman owed
Enterprise for educating the Stonewall students since 1968.

The parties agreed to have the matters tried by the nagi strate
j udge, who consolidated the cases on Cctober 26, 1989. The
Concerned GCitizens of Stonewall, Carke County, M ssissipp
("Concerned Citizens"), earlier had noved to intervene in the

Quitman v. Enterprise case, No. E88-0065(L). On Cct ober 2, 1989,

the nmagistrate judge denied Concerned Citizens's notion to

intervene but granted it am cus curiae status. On Decenber 15

1989, Concerned Citizens filed a notion for relief fromthe order
denying intervention and appeal ed the denial to this court, which
di smi ssed the appeal of the denial of nbtion to intervene.® The
magi strate judge deni ed Concerned Citizens's notion for relief.®
Because of nunerous inaccuracies regarding transfers and
student addresses, the magistrate judge directed all parties to
prepare a statistical conpilation of all affected students residing
in the respective school districts and required accurate address
information regarding all transfers. On July 5, 1991, the

magi strate judge issued his first opinion, concluding (1) that the

8 February 13, 1990 (Concerned Citizens had failed to file a tinely
appel late brief.).

° March 1, 1990.
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Stonewal | area was |legally annexed to Quitman; (2) that students
residing in Northeast C arke County but who attended C arkdale
shoul d be considered transfer students under M ssissippi |law, and
(3) that Enterprise should be maintained as a viable school
district.

On June 1, 1992, the magi strate judge i ssued a second opi ni on,
concluding (1) that 100-125 black students nust be allowed to
transfer fromthe Stonewal|l area to Enterprise in order to preserve
the viability of the Enterprise district, to preserve racial

bal ance, and to perpetuate Killingsworth; (2) that Enterprise

shoul d recover fromQuitman for the years 1987-88 and 1988- 89 under
Mss. CobE ANN. 8§ 37-19-33, which then required paynent of transfer
funds between districts in the sane county; and (3) that Lauderdal e
shoul d recover fees fromEnterprise for the 1985-86, 1986-87, 1987-
88, 1988-89 years, but for no other years.

On July 10, 1992, the magistrate judge issued the final
j udgnent, which adopted by reference the two previous opinions.
Under the final judgnment, the Stonewall territory was deened to be
part of Quitman. Beginning with the 1992-93 school year, all white
students residing in Stonewall would begin attending Quitmn
schools rather than Enterprise schools. Any white student in
Stonewal | desiring to attend Enterprise would have to submt a
transfer request in accordance with state |aw H gh school
sophonores, juniors, and seniors enrolled in Enterprise schools in
the 1991-92 school year could continue to remain in Enterprise

until they graduated.
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The magi strate judge ordered that, beginning with the 1992-93
school vyear, Quitman nust transfer between 100 and 125 bl ack
Stonewall| area students to Enterprise.?! Quitman would pay
Enterprise for the students transferred because of the court
judgnent (i.e., all white students fromStonewal|l attendi ng Quitman
during the transition years of 1992-93 t hrough 1994-95, and 100 to
125 bl ack students transferred in the years 1992-93 and fol | ow ng
years). The magistrate judge ordered Quitman to pay Enterprise
$205, 596. 91 for Stonewal | area students who had attended Enterprise
schools in the years 1987-88 and 1988-89 ($81,022.00 for 1987-88
and $124,574.91 for 1988-89).

The area of Northeast C arke County area, as defined in the
Cl arkdal e agreenment of February 1962, was deened to be part of
Enterprise. Those students residing in Northeast C arke County,
but attending C arkdale School, were deened to be transfer
students. The judgnent provided for transfers of certain students
in Northeast Clarke County to the C arkdal e school. Beginning with
the 1992-93 school year, a maxi num of 125 whites would be all owed
to transfer to Carkdale. Beginning wth the 1992-93 school vyear,
all white students attending O arkdale during the 1991-92 school
year, and all white kindergartners, would attend school in the
Enterprise school, wth the exception of 10th, 11th, and 12th
graders, who could remain at d arkdale. Any bl ack student who

attended d arkdale could continue to attend Cdarkdale if he

10 Quitrman and Enterprise had to allow all requests for transfer by bl ack
students up to 125. At |east 100 bl ack students had to be transferred, even if
fewer than 100 requested a transfer.
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requested a transfer. Enterprise would pay Lauderdal e $302, 562. 30
for educating Enterprise's students during the 1985-86, 1986-87,
1987-88, and 1988-89 years.

On July 23, 1992, Concerned Ctizens made a FeED. R Q.
P. 59(e) notion to alter or anend the judgnent. Quitnman filed a
notice of appeal on July 27, 1992; Enterprise filed a notice of
appeal on August 7, 1992, and an anended notice three days |ater;
Lauderdale filed a notice of cross-appeal on August 20, 1992.

On Novenber 16, 1992, the nmagistrate judge entered an order on
various post-judgnment notions, granting a FED. R Qv. P. 60(b)
nmotion by Lauderdale for relief fromthe final judgnent, denying
Concerned Citizens's rule 59(e) notion, granting in part and deni ed
in part Enterprise's notion for nodification of injunction pending
appeal and regardi ng assi gnnment and transportation of students, and
denying a notion by Lauderdale concerning enforcenent and/or
clarification of the first opinion and the final judgnent.
Specifically, the court ordered that, first, the word "maxi nunt
woul d be replaced by the word "mninmum in the final |udgnment
regardi ng the nunber of white Northeast C arke County students to
be transferred by Enterprise to the O arkdal e school. Second, up
to forty students in Mehan in Lauderdale County would be
transferred to Enterprise.

Third, Enterprise would be responsible, until further notice,
for transporting those students from Northeast C arke County
attending the O arkdale School. Fourth, all siblings of children

transferred either fromEnterprise to Carkdale or from Stonewal |
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to Enterprise under the magistrate judge's authority would al so be
allowed to be transferred. Fifth, all students with parents
working in the C arkdal e School or the Enterprise schools woul d be
allowed to transfer to the school where their parents are enpl oyed.

On Novenber 30, 1992, Quitman filed a rule 59(e) notion to
alter or anend t he Novenber 16 order. The nagi strate judge has not
yet disposed of Quitman's rule 59(e) notion. Each party has filed
noti ces of appeal of the Novenber 16 order.

The judgnent went into effect at the beginning of the 1992-93
school year. Its transfer provisions were phased in during the
school years 1992-93 and 1993-94 and were to be fully applied in
the 1994-95 school year.

B. The Parties' Positions on Appeal.

Lauderdal e' s position on appeal is that we should affirmthe
transfer of students to Cl arkdal e and, furthernore, that Enterprise
owes it noney for students transferred during the 1989-90 and 1990-
91 academ c years, not just during the 1985-89 years. Enterprise
argues that the nmagistrate judge erred by ordering transfers from
Nort heast Cl arke County to the C arkdal e school, that it shoul d not
be required to pay noney to Lauderdal e for educating its students,
and further, that it should not be required to bus students to
Cl ar kdal e. Quitman argues that the magistrate judge erred by
transferring 100 to 125 bl ack students fromthe Stonewall area to
Enterprise and that it does not owe any noney to Enterprise for

previ ous transfers. Quitman agrees with the nagistrate judge's
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decision to allocate the Stonewall area to the Quitnman district.
Wth respect to the Stonewal| area, Enterprise argues that the
magi strate judge erred in holding that the annexation to Quitman
was valid. In the event that the annexation is affirned,
Enterprise contends that the transfer of black students from
Stonewal | to Enterprise should be affirmed. Enterprise would even
want the transfers increased. Concerned Citizens, as amcus,
argues that the Stonewall annexation is invalid and that the

Stonewal | area should be returned to Enterprise.

I11. Appellate Jurisdiction.
A Finality.

The July 10, 1992, judgnent is a final judgnent and, as such,
is reviewable on appeal. Under 28 U S.C § 1291, a court of
appeals has jurisdiction over final, appealable orders of a
district court. 28 U S.C. 8 1291. In order for a judgnent to be
final, it nust dispose of all clains of the parties:

In the absence of [a Rule 54(b) action], any order or

other form of decision, however designated, which

adj udi cates fewer than all the clains or the rights and

liabilities of fewer than all the parties shall not

termnate the action as to any of the clains or parties,

and the order or other form of decision is subject to

revision at any tine before the entry of |udgnent

adjudicating all the <clains and the rights and
liabilities of all the parties.

FED. R CQv. P. 54(Db).
An examnation of the July 10 judgnent reveals that it

di sposed of all clains of all parties. Regarding Quitman v.

Enterprise, the magistrate judge adjudicated the validity of the
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St onewal | annexation, ordered a transfer of 100-125 bl ack students
from Stonewall to Enterprise, and resolved all nonetary issues

between Quitrman and Enterprise. Regardi ng Lauderdale v.

Enterprise, the magistrate judge ordered that Northeast d arke

County was part of Enterprise, directed the transfer of students
from Northeast Carke County to Lauderdale, required that those
students woul d be considered transfer students, and resol ved al
nmonet ary i ssues between Lauderdal e and Quit man.

Al though the magistrate judge granted two post-judgnent
noti ons on Novenber 16, 1992,! the original July 10 judgnent
covered all the subject matter of the parties' clains. Therefore,
the July 10 judgnent was final and appeal abl e.

For purposes of finality, we need not consi der whether the two

cases, Lauderdale v. Enterprise, No. E88-0059(L), and Quitnman v.

Enterprise, No. E88-0065(L), are one suit or two. The July 10
j udgnent di sposes of all issues in both of the cases. The judgnent
therefore is final, whether the suits are treated as one case or

t wo.

B. Notices of Appeal.
I n determ ni ng whether the notices of appeal were proper, we
apply the recent anendnents to the Federal Rules of Appellate
Procedure. Al t hough this appeal was filed before the effective

date of the anmendnents, courts should apply the anendnents "to the

11 The two post-judgment notions were Lauderdale's rule 60(b) notion for
relief from the final judgnment and Enterprise's motion for nodification of
i njunction pending appeal .

19



maxi mum ext ent possible"” if such application would not "not work

injustice." Burt v. Ware, 14 F.3d 256, 259 (5th Cr. 1994).12

If the two cases are considered as one, then the operative
noti ces of appeal are as follows: Quitman's July 27, 1992, notice

of appeal of Quitman v. Enterprise, Enterprise's August 7, 1992,

noti ce of appeal of both cases, and Lauderdal e' s August 20, 1992,

notice of appeal of Lauderdale v. Enterprise. Quitman's and

Enterprise’'s notices were filed within thirty days of the July 10,
1992, judgnent. Lauderdal e's notice of cross-appeal was filed
thirteen days after Enterprise's notice of appeal. Ther ef or e,
Lauderdale's notice of appeal was valid under Fep. R Aprp. P.
4(a) (3), which provides that

[i]f one party tinely files a notice of appeal, any ot her

party may file a notice of appeal within 14 days after

the date when the first notice of appeal was filed, or

within the tinme otherwi se prescribed by this Rule 4(a),

whi chever period | ast expires.

If the two cases are considered separately for notice of
appeal purposes, the notices were proper in both cases. I n

Lauderdale v. Enterprise, the parties filed their notices of appeal

as follows: Enterprise on August 7, 1992, and Lauderdale on
August 20, 1992. Enterprise's notice was filed within thirty days
of July 10. Lauderdale tinely filed its notice of appeal on
August 20, within fourteen days of Enterprise's.

Noti ces of appeal were also proper in Quitman v. Enterprise.

The parties filed their notices of appeal as follows: Quitnman on

July 27, 1992, and Enterprise on August 7, 1992. Both notices of

12 The effective date of the amendments was Decenber 1, 1993.
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appeal were tinely filed within thirty days of July 10. Thus,
whet her the two cases are considered together or separately, the

noti ces of appeal are tinely.

C. Concerned Ctizens's Rule 59(e) Motion.

Concerned Citizens is not a party to the case, having been
deni ed i ntervenor status on two occasions. Enterprise and Quitnman
argue, therefore, that Concerned Citizens's rule 59(e) notion is
invalid and does not affect the validity of the notices of appeal.

FED. R App. P. 4(a)(4) provides that the tinme for appeal
usual ly thirty days, runs fromthe entry of an order disposing of
certain notions, including a notion to alter or anend judgnent
under rule 59. Because rule 4(a)(4) applies only if a "party nmakes
atinely notion of a type specified imedi ately bel ow' (enphasis
added), it would seemthat a notion by a non-party woul d not defer
the thirty-day wi ndow. * W need not detern ne whether Concerned
Citizens's nmotion was valid, however, as wunder the anended
appellate rules the validity of Concerned Citizens's notion does
not affect the notices of appeal.

If a party nmakes a rule 59(e) notion, the thirty-day period
starts on the day the district court disposes of the notion. See

FED. R App. P. 4(a)(4). Any notice of appeal filed after the final

13 But see Thurnman v. FDIC, 889 F.2d 1441, 1448 (5th Gir. 1989) (hol ding
that a notion for newtrial filed by a person who was | ater determ ned to have
been i nproperly denied intervenor status was sufficient totrigger the provisions
of rule 4(a)(4)); Boggs v. Dravo Corp., 532 F.2d 897, 900 (3d Cir. 1976) (the
word "party" in Feo. R Ae. P. 4(a)(4) "was never intended to operate as a
restrictive rule limting those who could bring a notion which would have the
effect of terminating the tinme for appeal.").
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judgnent, but before the disposition of the rule 59(e) notion
automatically becones effective when the district court di sposes of
the rule 59(e) notion. Id. ("A notice of appeal filed after
announcenent or entry of the judgnent but before entry of any of
the above notions is ineffective to appeal from the judgnent or
order, or part thereof, specified in the notice of appeal, until
the date of the entry of the order disposing of the last such
noti on outstanding.").

Therefore, even if the rule 59(e) notion were valid, the
thirty-day period would have commenced on Novenber 16, 1992, the
day the district court disposed of the rule 59(e) notion. The

three notices of appeal were effective on Novenber 16, 1992.

D. The Post-judgnent Order.

The nmagistrate judge entered a post-judgnent order on
Novenmber 16, 1992. On Novenber 30, 1992, Quitman filed a
rule 59(e) notion to alter or anend the order. Soon afterward
each party filed a notice of appeal of the post-judgnent order.?
As the magistrate judge has not yet disposed of Quitman's rule
59(e) notion, these notices of appeal are ineffective. FED. R APP.
P. 4(a)(4). Thus, we are unable to review the nmagi strate judge's
post -j udgnent order of Novenber 16, 1992.

Qur answer would not be different if the rule 59(e) notion by

Concerned Citizens were a valid rule 59(e) notion for purposes of

14 Enterprise filed a notice of appeal on December 1, 1992, Quitman on
Decenber 16, and Lauderdal e on Decenber 18.
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rule 4(a)(4) (0. Such a notion would have deferred the
effectiveness of the notices of appeal wuntil the notion's
di sposition on Novenber 16, 1992. On that date, the final judgnent
woul d be inmmedi ately reviewabl e on appeal. Because of Quitnman's
rule 59(e) notion of Novenber 30, 1992, we would still be unable to
review t he post-judgnent order.

One m ght argue that Quitman's rule 59(e) notion, ostensibly

filed in the Quitman v. Enterprise case, defers the notices of

appeal only in that case and this court still would have appell ate

jurisdiction over that portion of the post-judgnent order

pertaining to the other consolidated suit, Lauderdale v.
Enterpri se. W reject such a contention. The two cases were

consolidated for the purposes of trial and final judgnent. Suits
that are consolidated in district court for trial and disposed of
by one final judgnment are considered the sane case for the purposes

of notices of appeal. Barnett v. Petro-Tex Chem Corp., 893 F. 2d

800, 805 (5th Gir.), cert. denied, 497 U S. 1025 (1990).

Therefore, we cannot review the contents of the post-judgnent

order, whether those contents relate to Lauderdale v. Enterprise,

Quitman v. Enterprise, or both. Specifically, we cannot reviewthe
replacenent of the word "maximuni with the word "mninum" the
transfer of forty students from Meehan to Enterprise, the
allocation to Enterprise of the responsibility for busing students
fromNortheast Clarke County to the C arkdal e school, the transfer
of siblings, or the transfer of children with parents enpl oyed by

the O arkdal e school or the Enterprise school
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V. d arkdal e Transfers.

The magi strate judge ordered the transfer of a maxi numof 125
white students, and all bl ack students requesting transfers, |iving
in Northeast Carke County, to attend Lauderdale's C arkdale
school. The nmmgistrate judge reasoned that, first, the students
were closer to O arkdal e and, second, the 1969 desegregati on pl ans
for Lauderdale and Enterprise assuned that the transfers would
continue.! Enterprise argues that the magi strate judge's transfer
of students to C arkdal e shoul d be reversed because (1) Enterprise
was not a party to the Lauderdale litigation, (2) the transfers
violated the Lauderdale desegregation plan, (3) there is no

evidence of a constitutional violation by Enterprise, and (4) the

15 The magi strate judge stated:

Al t hough we have decided that the Northeast d arke County students
attending O arkdale are transfer students, this will not prohibit
transfers to arkdale. Initially, it would make little sense from
an acadenic standpoint to require all Northeast Carke County
students to travel multiple distances to attend Enterprise School
when a school constructed for their benefit is | ocated several niles
away. Further, this Court finds that the transfer issue was
properly before the Court in USA v. Lauderdale County School
District, Cause No. 1367. During the litigation of Lauderdale
County School District, students residingin Northeast O arke County

were attending O arkdale. |Interrogatories submtted by Lauderdal e
showed the total nunber of students residing in Northeast C arke
County and attending d arkdale. During the Killingsworth

litigation, Enterprise represented to the Court and subnmtted a nmap
showi ng the Northeast C arke County students attending O arkdal e.
Mor eover, Enterprise stipulated that its school district is divided
into two (2) attendance areas )) Enterprise and O arkdal e. Lastly,
as part of an objection to its HEW desegregation plan, Enterprise
subm tted statistical conpilations showi ng Northeast d arke County
students attending Clarkdale. In short, the Court finds sufficient
evidence to conclude that both the district court and the Fifth
Crcuit Court of Appeals were aware that Northeast C arke County
students were attending C arkdale when desegregation plans were
approved for Enterprise and Lauderdal e and the Court envi si oned such
transfers woul d conti nue.
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transfers threaten Enterprise's viability as a district.!® Because
there has been no finding of a interdistrict segregative act with
a substantial, direct, and current segregative effect, and because
the 1969 court orders do not conpel student transfers, we reverse
the magi strate judge's transfers.

In 1962, Lauderdal e and Enterprise agreed that white students
fromthe northeastern O arke County area in Enterprise would attend
Cl arkdal e and t hat approxi mately 100 students in the Meehan area in
Lauderdal e woul d attend the Enterprise school. Wen the agreenent
expired, Enterprise refused to allow any nore transfers of its
students to Lauderdale. Enterprise's denials of requests for
transfer were overruled by the Carke County Board of Education
until the board was elimnated in 1991.

The magistrate judge ordered interdistrict transfers, even
t hough neither party had requested it to do so.! Lauderdal e asked
only for nonetary danmages in its state court action. Enterprise in
its counterclaimrequested only that the 1962 C arkdal e agreenent
be decl ared void and that Lauderdal e and the O arke County board be
enjoined fromordering the transfer of students to C arkdale. But
the fact that neither party requested interdistrict transfers does

not by itself preclude the district court from ordering such

16 Apparently, neither party chal |l enges the Meehan transfers, which, as we
have pointed out earlier, are not reviewable by this court.

17 see MIliken v. Bradley, 418 U.S. 717, 745 (1974) ("Wth no show ng of
significant violation by the 53 outlying school districts and no evi dence of any
interdistrict violation or effect, the court went beyond the original theory of
the case as franmed by the pleadings and mandated a nmetropolitan area renmedy.")
(enphasi s added).
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transfers. The district court retains jurisdiction to desegregate
t he school s of Lauderdal e and Enterprise.!® The district court al so
has the power to enforce the HEW plan for Lauderdale as well as
this court's anendnents to the plan.

There i s no question that federal courts can stop segregation-
pronoting transfers of students between school districts, place
restrictions upon the transfers such as the Singleton provision
contained in many of the HEW plans, and renedy violations of
Singleton clauses. It is a different question, however, whether a
court can order the interdistrict transfer of students. For
exanple, if a school district violates the Singleton provision, the
appropriate renedy is to end the illegal transfers, not to order
broad interdistrict relief:

A finding that a school district has accepted transfer

students in violation of a Singleton clause custonmarily

supports injunctive relief forcing an end to such
transfers and conpliance wth the terns of the
desegregation order. A finding that a district has
violated a Singleton transfer provision included in its
desegregation order does not, in and of itself, support

a broader, interdistrict renedial order unless the

conduct which violated the Singleton clause also

conprised an interdistrict constitutional violation when

eval uated under MI1iken.

Lee v. Lee County Bd. of Educ., 639 F.2d 1243, 1261 (5th Cr. Mar.

1981) .

We evaluate the propriety of court-ordered transfers between

districts under the standard enunciated in MIliken v. Bradl ey, 418

18 See Davis v. E. Baton Rouge Parish Sch. Bd., 721 F.2d 1425, 1434 (5th
Cr. 1983) ("Until [a] wunitary system has been achieved, a district court
overseei ng the desegregation effort nust retain jurisdiction to insure that the
present effects of past segregation are conpletely renoved." (citing Geen v.
County Sch. Bd., 391 U. S. 430, 439 (1968))).
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US 717 (1974),% in which the Court considered the district
court's plan to integrate the city of Detroit district, a
predom nantly black district, with the predom nantly white schoo

districts in the surroundi ng suburbs. The Court reversed the
segregation plan. Although de jure segregation existedin Detroit,
the district court had nmade no finding that the suburban schoo

districts had violated the constitution or that such a violation
had an interdistrict effect:

Bef ore the boundari es of separate and aut ononous school
districts may be set aside by consolidating the separate
units for renedial purposes or by inposing a Cross-
district renedy, it nust first be shown that there has
been a constitutional violation within one district that
produces a significant segregative effect in another
district. Specifically, it must be shown that racially
discrimnatory acts of the state or |local schoo

districts, or of a single school district have been a
substanti al cause of interdistrict segregation. Thus an
interdistrict remedy m ght be in order where the racially
discrimnatory acts of one or nore school districts
caused racial segregation in an adjacent district, or
where district |ines have been deliberately drawn on the
basis of race. In such circunstances an interdistrict
remedy would be appropriate to elimnate the
interdistrict segregation directly caused by the
constitutional violation. Conversely, wthout an
interdistrict violation and interdistrict effect, there
is no constitutional wong calling for an interdistrict
remedy.

Id. at 744-45.

This court has noted that MIlliken requires that an
interdistrict remedy be i nposed only upon " pr oof of
unconstitutional governnental action that has been a substanti al

cause of a significant interdistrict segregative effect." Lee, 639

19 The nmgistrate judge held that under M ssissippi |law, students in
Nort heast C arke County attendi ng O arkdal e are considered interdistrict transfer
students. Neither party contests this holding.
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F.2d at 1256 (internal quotations omtted). In Lee, a school
district conprising the city of Auburn, Al abama, had been carved
out of the larger school district enconpassing Lee County. The
county and city school districts reached an agreenent whereby sone
county students would be transferred to city schools. Because a
dual school system existed in both districts, the black students
were transferred fromtheir all-black county schools to all-black
city schools. Likew se, the white students were transferred from
all white schools in the county to all-white schools in the city.
We held that these past interdistrict transfers did not justify
continuing interdistrict renedies:

[ T]he fact that an interdistrict transfer program was

formerly used in order to maintain racial segregation in

districts operating dual school systens does not support

an interdistrict renedial order unless it is established

that these transfer prograns have a substantial, direct

and current segregative effect. |In the absence of such

a showing of current segregative effect, . . . no

interdistrict renedy is appropriately ordered upon the

basis of earlier interdistrict transfer prograns.
ld. at 1260.

In the past, Enterprise transferred only its white students to
Cl arkdale. Wth the adoption of the HEWplan in 1969, transfers
could occur only if done on a nondiscrimnatory basis and if they
did not reduce desegregation. There is no record evidence that the
pre-desegregation transfers have a "substantial, direct, and
current segregative effect.”

Nei t her the Enterprise desegregation plan nor the Lauderdal e

desegregation plan, as anended, requires that students continue to

be transferred from Enterprise to Lauderdale. The plans nmake no
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mention of any transfers fromEnterprise to Carkdale. Fromthis
silence, Lauderdale urges us to infer that the plans intended the
transfers to continue, even after the Carkdale contract had
expired. W infer the opposite. The courts and the HEWin 1969
knew that the contract would expire at the end of school year
1986-87, and yet they nmade no provision to nandate the transfers.
We conclude that the 1969 desegregation plans do not mandate the
continued transfer of students from Northeast C arke County to the
Cl ar kdal e school .

Enterpri se makes a nunber of other argunents that we need not
consi der. It contends that the continued viability of the
Enterprise school district is essential to the desegregation pl an,
that the magi strate judge' s transfer of students fromEnterprise to
Cl arkdal e viol ates the desegregation plan, that the transfers are
voi d because they significantly contribute to the segregation of
the C arkdal e school, and that Enterprise should not be affected by
Lauderdal e' s desegregati on order.

Because there i s no proof that the pre-desegregation transfers
of students from Northeast C arke County to C arkdale had any
substantial, direct, and current segregative effect, we reverse the
magi strate judge's order transferring students from Northeast
Cl arke County to C arkdale. W do not, of course, bar Lauderdal e
and Enterprise from agreeing to future transfers as provided by
M ssi ssi ppi education |aw. Such transfers, though, nust conport

with the Singleton provisions of the desegregation plans.
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V. Paynents for C arkdal e Transfers.

Lauderdal e and Enterpri se honored the C arkdal e agreenent for
twenty-three years of its twenty-five-year term One notable
change during that period was that, beginning with the January 1970
senester, all students, not just white students, residing wthin
the Northeast Cl arke County area of Enterprise were transferred for
attendance at the Carkdale school, and all students, not just
white students, residing within the Mehan area of Lauderdale
desiring to attend were transferred to Enterprise.

Sonetinme in the 1970's, Lauderdale refused to transfer
students in the Meehan area to Enterprise, in violation of the
Cl arkdal e agreenent.?® Beginning with the academ c year 1985- 86,
Enterprise refused to pay Lauderdale for the students transferred
from Northeast Clarke County to O arkdal e.? Lauderdal e demanded
attendant funds from Enterprise for a six-year period conmencing
wth the 1985-86 school year and continuing through the 1990-91
school year. 22

I n determ ni ng how nuch noney was in dispute, the nagistrate
judge was aided by the fact that the fornmula for determning
attendant funds for the first two of the six school years was
contenplated by the parties in their February 13, 1962, contract.
Furthernore, Lauderdale and Enterprise have stipulated to the

contract fornula, figures, calculations, as well as the accuracy of

20 50 stipulated by the parties.
21 The parties have so stipul ated.

22 |ts first demand was made in February 1988.
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the conpilation for those two years. They have also stipulated to
t he average daily attendance ("ADA") figures for the academ c years
1985-86 through 1991-92 as foll ows:
ADA of Northeast C arke County students attending d arkdal e
1985-86 - 248. 32
1986-87 - 265.75
1987-88 - 263. 15
1988-89 - 277.92
1989-90 - 278.31
1990-91 - 266. 44
ADA of Meehan area (Lauderdal e) students attendi ng Enterprise
1985-86 - 39. 37
1986-87 - 38.85
1987-88 - 37.94
1988-89 - 38.10
1989-90 - 31.19
1990-91 - 40.91
The magi strate judge ordered that Enterprise pay Lauderdale
for O arkdale transfer students during the academ c years 1985-86
and 1986-87 and during academ c years 1987-88 and 1988-89, but not
during 1989-90 and 1990-91. The nmagistrate judge ordered
Enterprise to pay for those interdistrict transfers ordered by the
district court for the years 1991-92 and subsequent years. Finding

no error, we affirm

A.  1985-86, 1986-87.

The magistrate judge held that Lauderdale had breached its
duty to pay attendant funds to Enterprise and ordered Lauderdale to
pay Enterprise $29,237.54 for the year 1985-86 and $74, 355.05 for
the year 1986-87. These anmobunts were readily cal cul ated under the

Cl ar kdal e agr eenent.
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1. No Material Breach by Lauderdale.

Enterprise argues that Lauderdale breached the d arkdale
agreenent because it failed to transfer all of its Meehan area
students to Enterprise as agreed.? This breach, Enterprise arqgues,
voi ded the agreenent and relieved Enterprise of its obligation to
pay Lauderdal e.

Under M ssissippi law, material breach by either party
termnates a contract. A breach is material if (1) a party fails
to performa substantial part of the contract or one or nore of its
essential terns or conditions, (2) the breach substantially defeats
the contract's purpose, or (3) the breach is such that upon a
reasonabl e construction of the contract, it is shown that the
parties considered the breach as vital to the existence of the

contract. UHS-Qualicare v. @Qulf Coast Community Hosp., 525 So. 2d

746, 756 (M ss. 1987).

Despite Lauderdale's failure to transfer its Meehan students,
Enterprise continued to neet its obligations under the contract
W t hout objecting to the nethod of transportation of the Meehan
students for several years. As aresult, the nmagi strate judge held
that the failure to transport nust not have been a breach of an
essential termor condition of the contract, that the failure did

not substantially defeat the purpose of the contract, and that the

23 The pertinent provision of the Oarkdale agreenent is article VIII,
whi ch reads, "The eligible school children of the Lauderdale County School
District residing in [the Meehan area] shall be and they are hereby assi gned and
legally transferred by [the Board of Trustees of the O arke County Consolidated
School District of Lauderdale County, M ssissippi, later the Enterprise school
district] to the Enterprise Attendance Center of the O arke County Consol i dated
School District or its successor for the full termof this agreenment."
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parties did not consider the termto be vital to the existence of
the contract. W agree. |In addition, article XVI of the C arkdal e
agreenent provides that breach of one part of the agreenent does

not justify breach of its other parts.?

2. Enterprise's Ofset Argunent.

Enterprise argues that it should recover danages for
Lauderdal e's failure to transfer the Meehan students and t hat these
damages shoul d of f set any damages awarded to Lauderdale. W reject
Enterprise's argunent on procedural grounds.

Inits original answer in state court, Enterprise argued that
Lauderdal e' s breach provided Enterprise wwth an affirmati ve def ense
to its own contract breach

Third Def ense
Affirmtive
The plaintiff has failed to performas required by
said contract. The plaintiff has wholly failed for
approxi mately ten years to performpursuant to Paragraph

1l of said agreenent. The plaintiff has wholly failed

to perform pursuant to Paragraphs VIII and | X of said

agreenent for at least a twenty year period in that it

did not assign, transfer and transport all children in

t he geographi cal area eligible under the agreenent to the

Enterprise School District.

And now having fully answered sai d conplaint, these
defendants respectfully pray that the Conplaint for

Decl aratory Judgnent filed herein against them be

di sm ssed at the cost of the plaintiff.

The next section of Enterprise's answer is | abeled "Counterclaim™

24 Article XVI provides, "The breach of any part of this agreenent by
either party thereto shall not alter the binding effect of all other covenants
and agreenents herein contained upon both of said parties."
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thus indicating that Enterprise neant to rai se the Meehan breach as
an affirmative defense rather than a counterclaim The
counterclaimsection ended with the foll ow ng requests for relief,
none of which relates to the Meehan transfers: that the O arkdal e
agreenent be declared null and void, that attenpts by the d arke
County board and by Lauderdal e to transfer Northeast C arke County
students be declared null and void, that Lauderdale be enjoined
from accepting such students, that the C arke County board be
enjoined fromtransferring or transporting such students, and that
Enterprise be awarded reasonabl e attorneys' fees and court costs.

Odinarily we would need to consider whether Enterprise's
cl ai magai nst Lauderdal e for breach of contract is a counterclaim
and, if so, whether Enterprise's failure to raise the counterclaim
wai ves the claimunder FED. R CQv. P. 13(a). Furthernore, we m ght
need to consi der whet her Enterprise' s argunent was erroneously pled
as an affirmati ve defense and whether the district court abused its
discretion in refusing to treat the argunent as a counterclaim
See FeED. R QGv. P. 8(c). W need not address these issues,
however, as Enterprise raises the argunent that it should recover
damages for the Meehan breach for the first tine on appeal, so we

decline to consider the argunent. See diver v. Collins, 914 F. 2d

56, 60 (5th Gir. 1990).

3. Void As Unconstitutional.
Enterprise alleges that the darkdale agreenent IS

unconstitutionally void because it provi ded that C arkdal e woul d be
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a "white attendance center." Before 1970, only white students in
Nort heast O arke County were able to transfer to O arkdal e; bl ack
students continued to attend the segregated black school in
Enterpri se.

I n Sept enber 1970, this course of conduct changed. Lauderdale
and Enterprise began to transfer students of both races, presumably
in order to conply with the Singleton provision of the HEW pl ans
for each respective school district.

Under M ssissippi state law, the subsequent actions of the
parties may nodify the contract to an extent consistent with the

subsequent course of conduct. Broone Constr. Co. v. Beaver Lake

Recreational Cr., 229 So. 2d 545, 547 (Mss. 1969). W believe

that the C arkdale agreenment was nodified so as to permt the
transfer of bl acks. Ther ef or e, the agreenent IS not
unconstitutionally void, and the magistrate judge did not err in
relying upon the agreenent to award Lauderdale recovery for the

1985-86 and 1987-87 academ c years.

B. 1987-88, 1988-89.

The d arkdale agreenent expired at the end of the 1986-87
year. Thereafter, any rights of Lauderdale to paynent were
governed by M ssissippi law. During the school years 1987-88 and
1988-89, Mss. CobeE ANN. 8§ 37-19-27 read:

Legally transferred students going from one school

district to another shall be counted for supportive
servi ces by the school district wherein the pupils attend
school , includi ng mai nt enance costs, but shall be counted

for transportation allotnment purposes in the school
district which furni shes or provides the transportation.
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When such transfer shall be from school district to

anot her, the superintendent of schools of the school

district fromwhich said students are transferred shall,

wthinthirty (30) days after a request in witing to do

so by the superintendent of schools of the other school

district, issue his warrant in an anmount equal to the

total nunber of pupils attending the school from such
school district nmultiplied by the average expenditure
pupil in the school district fromwhich the pupils are
transferred, on the mai ntenance fund to pay any suns due
hereunder to the said school district wherein the said
students are attending. Hs failure to do so shall
render himliable therefor in the amount thereof on his
of ficial bond.
1986 M ss. Laws ch. 492, § 104 (anended 1989).

The basi ¢ purpose of the statute was to require | ocal funds to
follow transfer students. To that end, the statute required the
district superintendent of the transferring school district to
request in witing that the superintendent of the receiving school
district issue his warrant identifying the funds requested.

Lauderdal e did nmake such a request in witing for the funds
due from Enterpri se. Enterprise District Superintendent M chae
Tayl or brought the request to the attention of the Enterprise
board, whi ch unani nously voted not to pay funds to Lauderdale. As
aresult, Taylor failed to issue his warrant.

The magistrate judge held that a forfeiture of Taylor's
official bond would be inequitable because his actions were
controlled by his school board. The magistrate judge awarded
Lauderdal e $96, 731.95 for the 1987-88 school year and $102, 237.76
for the 1988-89 school year. Enterprise does not dispute this

award on appeal .

36



C. 1989-90 and 1990-91.

The magi strate judge refused to award Lauderdal e any student
noney for 1989-90 and 1990-91.2° 1In 1989, § 37-19-27 was anended
to require school boards approving student transfers to enter into
contracts for the paynent or nonpaynent of any portion of their
| ocal mai ntenance funds that they deemfair and equitable. Because
Lauderdal e and Enterprise did not enter into any such arrangenent,
the magi strate judge held that neither party was obligated to pay
transfer funds for the years beginning with the year 1989-90.

Lauderdale does not dispute the mgistrate judge's
interpretation of Mss. Cobe. ANN. 8§ 37-19-27 but argues that it
shoul d recover funds under the theory of quantumneruit. |n order
to recover under quantumneruit, a plaintiff nmust show (1) that it
rendered servi ces under the reasonabl e expectation that it woul d be
paid and (2) that the defendant knew that the services were being
performed with the expectation that it would pay for the work.

Redd v. L & A Contracting Co., 151 So. 2d 205, 209 (M ss. 1963).

Lauderdal e argues that Enterprise should have known that
Lauderdal e expected paynent because Lauderdale had nmade witten
demands on Enterprise. The M ssissippi statutory schene belies
Lauderdal e' s argunent. The M ssissippi statutes, beginning in
1989, required school boards to enter into agreenents to divide
money allocated to transfer students. Mss. Cobe ANN. 8 37-19-27.

Because the O arke County board failed to enter into an agreenent,

25 Apparently, no question of attendant funds for the years 1991-92 was
litigated.
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and because the twenty-five-year contract had expired, it had no

reasonabl e expectation of paynent from Lauderdal e.

D. 1992-93 and Subsequent Years.

For 1992-93 and subsequent years, the district court ordered
Enterprise to transfer certain students to C arkdal e and ordered
Enterprise to nmake paynents to Lauderdale for the transfers.
Al t hough we reverse the transfers, we affirmthat Enterprise shoul d
pay for any transfers made under the authority of the nagistrate

j udge.

VI. Stonewal | Annexation.

The magistrate judge held that the Stonewall area had been
val idly annexed by Quitman for two reasons. First, Enterprise was
equitably estopped from arguing that the Stonewall area was
i nproperly annexed to Quitman. Second, Quitnman's control over the

Stonewal | area would conport with Killingswrth. W agree.

In 1956, pursuant to 1953 M ssissippi Laws, Extraordinary
Session, chapter 12, the schools of Carke County were reorganized
into the Enterprise and Quitman districts. Enterprise (then the
Cl ar ke County Consol i dated School District) conprised the northern
third of Carke County, including the Stonewall area. Qui t man
(then the Quitman Consolidated School District) conprised the
southern two-thirds of C arke County. The state |laws created a
county school board with [imted authority over both districts.

After reorgani zation, Enterprise's two de jure bl ack school s,
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an el enentary school and a high school, served black students in
Enterprise and Stonewall. The two de jure white schools in
Enterprise, an elenentary school and a high school, served all the
white students in the district, with the exception of the white
students living in the Stonewal|l area, who attended the Stonewal l
school .

In March 1961, the Enterprise board announced an intention to
convert the Stonewal | school to an el enentary school for grades one
t hrough six.?® Stonewall students in grades seven through twelve
would be required to attend the de jure white Enterprise high
school. Upon learning of the Enterprise board's intent to convert
the Stonewall school, parents and community nenbers of Stonewal l
filed a petition requesting the detachnent of the Stonewall area
fromEnterprise and annexation to Quitnman. 2’ The petition contained
a total of 639 qualified electors of the Stonewal |l area.

The Quitman board unani nously passed a resol ution approving
t he annexation of the Stonewal | area, which would "becone effective
when approved as required by law, on July 1, 1962."2® COver the
objections of sone of the citizens of the Stonewall area, the
Enterprise board adopted a long-range plan providing for the
conversion of the Stonewal |l school.? The next day, Enterprise net

with the O arke County board concerning the | ong range plan and t he

26 March 5, 1962.
2T March 10, 1962.
28 March 12, 1962.
2% March 13, 1962.
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annexation of the Stonewall area to Quitman. At this neeting, the
Cl ar ke County board tabl ed Enterprise's | ong-range pl an and adopt ed
a resolution detaching the Stonewall territory fromEnterprise and
annexing it to Quitman.

Enterprise appealed the darke County board' s annexation

decision to the Crcuit Court of Carke County. Giffin v. darke

County Bd. of Educ., No. 6176 (Mss. Ch. filed Mar. 23, 1962). The

citizens of the Stonewall area filed an injunction against
Enterprise in the Chancery Court of Carke County. Geen v.
Cooper, No. 6788 (Mss Ch. filed Mar. 30, 1962). The conpl aint
alleged that Enterprise, in seeking to convert the Stonewall
school, acted arbitrarily, capriciously, and wthout regard to the
general welfare, health, and norals of the affected students.
Moreover, the conplaint alleged that Enterprise did not have the
facilities to accept the 216 white Stonewal | students in grades siX
to eleven who would be required to attend the white Enterprise
school .

The C arke County board adopted a resol ution di sapproving the
conversion of the Stonewall school. The resolution stated that
Enterprise did not have sufficient existing facilities properly and
adequately to teach students i n grades seven t hrough twel ve wi t hout
the Stonewal |l high school.?® The O arke County board was granted

| eave to intervene in the Geen v. Cooper, No. 6788 (Mss Ch. filed

Mar. 30, 1962), to enjoin Enterprise fromconverting the Stonewal |

30 April 2, 1962.
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school . 3 Enterprise filed a petition for wit of certiorari
agai nst the C arke County board, seeking to set aside the board's
resol ution disapproving the conversion of the Stonewall school

Wllians v. Riley, No. 6182 (Mss. Cr. . filed May 1, 1962).

After these suits were filed, Enterprise and Quitman entered
into extensive negotiations in an attenpt to resolve the probl ens
surrounding the Stonewall area. On May 15, 1962, the Enterprise
and Qui t man boards, Cl arke County's and Quitnman's superintendents,
a menber of the State Educational Finance Conm ssion, the Executive
Secretary of the State Educational Fi nance Comm ssion, four nenbers
of the Carke County board, and two citizens of the Stonewall
territory nmet and discussed at | ength the annexation of Stonewall
and ot her proposals for the continued education of the students
living in the Stonewall area.

Enterprise and Quitman entered into a conprom se nenorialized
in scattered docunents, school board m nutes, and an agreenent

dated June 11, 1962. 32 The magistrate judge found that the

31 April 13, 1962.

%2 The nost inportant sources of the agreement are a proposal by the
Ent erpri se superintendent, a counterproposal by the Quitman superintendent, and
t he agreenent of June 11, 1969, between Enterprise and Quitnman. The proposal of
the Enterprises superintendent reads:

I The suit of Green vs. Cooper (Injunction) to be dism ssed.

I Wllianms vs. Riley (6182) in Circuit Court disni ssed (Appeal
fromorder of County Board of Education April 2 disapproving
District Board order of March 5).

11 Order of April 2 of County Board to be rescinded.

IV O der of March 5 of Clarke County District Board to be anended
in Section I(b) toread as follows: "G ades 1 through 8 to be
taught at Stonewal | ".

(continued...)
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conprom se consisted of six nmjor parts: (1) The Stonewall
territory woul d be detached fromEnterprise and annexed to Quitnman,
(2) all black students residing in the Stonewall area would be
transferred to the all-black schools located in Enterprise;

(3) state funds would be paid to the school district where the

32(...continued)
\% Giffin vs. Board of Education (6176) Appeal on Bill of
Exceptions fromtransfer of territory dism ssed

Vi O der of County Board of Education of March 14 to be resci nded
(Transfer of Territory).

VI Stewart vs. Rathburn dism ssed.

VIIl Al high school students now attending Stonewall to be
transferred to any attendance center which will accept them

and pro rata share of District and state funds and teacher
units to follow child. Buses to be run to Enterprise and
Quitman, all other transfers wll furnish their own
transportation.

I X Long Range Plan of Mrch 13th to be anended as follows and
approved by district and county boards.

1. Stonewal | School to have grades 1-8.
2. Construction and renovation inmmediately wth

equal priority of Items 2, 3, 5, 6 and 7, tota
cost - $110, 000. 00.

3. Item 4 next priority.

X State funds, 16th Section Funds and $45, 000.00 negoti able
notes to be used to finance inprovenents to be made this
sumer .

The count er-proposal fromthe superintendent of Quitman to the president of the
Cl arke County board proposed an agreenent whereby, anong other things, Quitnan
agreed that it would transfer children living in the Stonewall area to the bl ack
school in the Carke County district and that Quitman woul d agree not to operate
a high school in Stonewall during the 1962-63 school year. The letter began,
"Rel ative to the proposed annexation of the former Stonewal | Consolidated Schoo
District tothe Quitnman Consolidated School District." The letter noted that the
Quitman school board had adopted, by notion, the contents of the letter on
June 5, 1969.

The June 11, 1969, agreenent provided that all blacks in the Stonewal | area
would be transferred from Quitman to Enterprise, that state funds for each
student should be paid to the district at which the child attends, that the
agreenment would be effective upon approval by the Board of Education of O arke
County and the State Education Finance Commi ssion, and that the agreenment shoul d
continue for 25 years.
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student attends school, (4) the agreenent would be effective upon
approval by the C arke County board and the State Education Fi nance

Conmi ssion, (5) Giffinv. darke County Board of Education, *® G een

v. Cooper,3* and Wllianms v. Riley* would be dismssed, (6) and the

agreenent would continue for a period of twenty-five years.

On June 11, 1962, the Enterprise and Quitnman boards approved
the transfer of blacks from Quitman to Enterprise. On June 12,
1962, the Cdarke County board approved the June 11, 1962,
agreenent. On June 18, 1962, the M ssissippi Educational Finance
Commi ssi on approved the annexation of the Stonewall territory and
the June 11, 1962, agreenent. For ease of discussion, we refer to
the entire conprom se as the "Stonewal|l conprom se agreenent” and
the June 11, 1962, agreenent related to transfers as the "June 11
1962, agreenent."

On May 21, 1965, suit was filed in federal district court
agai nst Enterprise, Quitman, and the C arke County board, seeking
to dismantle the dual school system being operated in d arke

County. Killingsworth v. Enterprise Consolidated Sch. Dist., No.

1302(E). Quitman and Enterprise, pursuant to the prelimnary

orders entered in the Killingswrth case, submtted desegregation
plans that incorporated a grade-by-grade "freedom of choice"

concept. These plans were tentatively accepted on August 5, 1965,

%% No. 0176 (Mss. Ch. filed Mar. 23, 1962) (the annexation appeal case).

%% No. 6788 (Mss. Ch. filed Mar. 30, 1962) (the Stonewall injunction
case).

%5 No. 6182 (Mss. Gir. C. filed May 1, 1962) (Enterprise's petition for
certiorari).
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and revised on Septenber 22, 1966.

Through discovery, the Killingsworth plaintiffs were nade

aware of the June 11, 1962, agreenent. On June 14, 1967, the
plaintiffs filed for supplenental relief, requesting the district
court to declare the June 11, 1962, agreenent unconstitutional. 1In
its final order, issued July 19, 1967, the district court in

Killingsworth did not decide the constitutionality of either the

June 11, 1962, agreenent or the annexation of Stonewal | by Quitman.

The Killingsworth court's final order held that the previously
approved "freedomof choice" plans failed to neet the standards for
desegregati on. The court specifically enjoined Enterprise,
Quitman, and the Cdarke County board from discrimnating on the
basis of race or color, ordered Enterprise, Quitman and the d arke
County board to take affirmative "action to disestablish all school
segregation and to elimnate the effects of the dual school
system" allowed all students irrespective of race or color to
exerci se their choice of which school to attend in their respective
school districts, held that overcrowdi ng of the particul ar school
chosen would be the only reason for denying a student's choice of
which school to attend, and held that there would be no
interdistrict transfers between Enterprise and Quitman "except on
ternms and by procedures generally applicable regardless of race."

On July 3, 1969, this ~court reversed and remnded

Killingsworth, requiring desegregation plans to be filed by August

27, 1969. The court further ordered that if no plan were submtted

by the respective school districts, HEWcould fil e a desegregation
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proposal on August 11, 1969, and the parties coul d object thereto.
On August 11, 1969, HEW filed separate desegregation plans for
Enterprise and Quitnman. Enterprise objected to its HEW plan,
filing a notion to strike and to stay action on the plan.

The HEW plans for both Enterprise and Quitman called for
i mredi ate desegregation of all schools, including teachers and
staff nmenbers. Intradistrict transfers are not allowed under the
pl ans unl ess the student seeking the transfer would be a mnority
in the transferee school. The Singleton provisions in the plans
permtted a school board to grant interdistrict transfers only "on
a non-discrimnatory basis, except that it shall not consent to
transfers where the cunul ative effect will reduce desegregation in
either district or reinforce the dual school system"” On
Novenber 6, 1969, this court ruled that the desegregation plans
filed by HEWwoul d be i nplenented i nmedi ately.

For each school year between 1968-69 and 1990-91, sone
students residing in the Stonewal|l area filed petitions requesting
transfers from Quitman to Enterprise. The procedure has been as
fol | ows:

(1) Quitman for each school year after 1968-69 has

consistently denied such requests for transfer by

Stonewal | students to attend school in the Enterprise

School District.

(2) Such Stonewal | students, upon bei ng deni ed approval

of their transfer requests by Quitman, have appealed to

the Carke County Board of Education to overrule the

action of Quitman in denying such requests for transfer;

and

(3) In each and every case after 1968-69 the d arke

County Board of Education has overruled Quitman and

approved the requests for transfers.
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The M ssissippi legislature phased out county-w de boards of
education effective January 1, 1992. Consequently, the appea
process by which sone Stonewall students attended Enterprise was
el i m nat ed.

The nmagistrate judge held that Enterprise was equitably
estopped fromargui ng that Stonewal | was not annexed to Quitman and

that the annexation was resolved in Killingsworth. Enterprise

argues that the entire 1962 Stonewal | agreenent is void because it
is unconstitutional. Enterprise contends that the annexation of
Stonewal | by Quitman cannot be legally separated fromthe transfer
of all black Stonewall children to Enterprise and that both actions
shoul d be voi ded. We agree. The annexation should be viewed
separately from the rest of the agreenent. By itself, the

annexation is constitutional.

A.  Equitabl e Estoppel.
Equi t abl e estoppel requires three elenents: "(1) Belief and
reliance on sone representation; (2) Change of position as a result
thereof; (3) Detrinent or prejudice caused by the change of

position." Suggs v. Town of Caledonia, 470 So. 2d 1055, 1057

(Mss. 1985) (citing Covington County v. Page, 456 So. 2d 739

(Mss. 1984)). The nmagistrate judge held that Quitman nmade a
representation that the Stonewall territory was lawfully a part of
Quitman, that Quitman had sufficiently relied wupon these
representations, and that Quitman suffered detrinent as a result of

Enterprise's representations.
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Enterprise admtted that Stonewal |l bel onged to Quitman during

t he pendency of Killingswrth. During a Decenber 3, 1969, heari ng,

Enterprise submtted as evidence a map showi ng the Stonewal | area
as part of Quitman. Enterprise's superintendent testified under
oath that the Stonewall territory was annexed to Quitman in 1962.

The transcript of the hearing reads:

Q We' ve indicated on the map i ntroduced i nto evi dence
by stipulation known as the Stonewall area, when
was that area detached fromthe Enterprise Schoo
District and made a part of the Quitman district?

A | believe this was in 1962.
Furthernore, in its objection to HEWSs desegregation plan for
Enterprise, Enterprise admtted that Stonewal | was part of Quitnman

Enterprise's objection reads:

The foregoing facts denonstrate beyond doubt that
[ Enterprise] is dependent for its financial solvency, the
quality of its educational programand its very exi stence
upon pupils who reside outside of [Enterprise] but who
have elected to attend the schools adm nistered by
[ Enterprise].

| f and when Stonewall Elenentary School is closed, the
Enterprise Elenentary School nmust be prepared to
accommpdate additional students from the Stonewall
Attendance Zone of the Quitman Consolidated School
District, who will, without doubt, elect to attend school
at Enterprise.

(enphasi s added). For over twenty-six years, fromJune 1962 until
June 17, 1988, when suit was filed, Enterprise did nothing to
indicate that the Stonewall area had not |lawfully been annexed to
Qui t man.

On appeal, Enterprise asserts that a representati on may not be
used as a basis for equitable estoppel unless the other party is
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ignorant of the true facts. See Chapman v. Chapnman, 473 So. 2d

467, 470 (M ss. 1985). Although it is true that Quitman was fully
aware of the facts surroundi ng the annexation, Quitman was unaware
that Enterprise would suddenly challenge the annexation after
decades of acqui escence. Equitable estoppel applies to parties who

take inconsistent positions. See United States v. Dallas County

Commi ssion, 548 F. Supp. 794, 872-75 (S.D. Ala. 1982), aff'd in
part, rev'd in part on other grounds, 739 F.2d 1529 (11th Cr.

1984), and authorities cited therein.

Enterprise al so argues that the doctrine of equitabl e estoppel
cannot be used to bar the invocation of constitutional rights. The
admttedly sparse authority on applicability of equitable estoppel
i ndi cates the opposite. Two district courts have held that parties
wer e equitably estopped fromarguing constitutional violations. In

Wlilians v. Cty of Dothan, 745 F.2d 1406 (11th Cr. 1984), the

district court applied equitable estoppel, although the court of
appeals reversed on the ground that the elenents of equitable

estoppel had not been net. ld. at 1410. In Dallas County

Commi ssion, the district court, in an alternative holding, held
that a party was equitably estopped fromarguing a constitutional

right. 548 F. Supp. at 872-75. The doctrine of |aches, which is
simlar to equitable estoppel,* my prevent a plaintiff from

enj oi ni ng changes effected w thout preclearance as required by the

36 A party asserting | aches nust show "(1) a delay in asserting a right or
claim (2) that the delay was not excusable; and (3) that there was undue
prejudice to the party agai nst whomthe claimis asserted." Save Qur Wetl ands,
Inc. (SOA) v. United States Arny Corps of Engineers, 549 F.2d 1021, 1026 (5th
Cr.), cert. denied, 434 U S. 836 (1977).
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Voting Rights Act of 1965.3% Lopez v. Hale County, 797 F. Supp.

547, 550-52 (N.D. Tex. 1992) (three-judge court), aff'd nem,

113 S. C. 954 (1993); but see Dotson v. Gty of Indianola, 514

F. Supp. 397, 400-01 (N.D. Mss. 1981), aff'd mem, 455 U S. 936

(1982). Enterprise therefore | acks | egal support for its argunent
that equitable estoppel is inapplicable to constitutional clains.

Enterprise argues that equitable estoppel is inapplicable to
a governnental entity that is asserting the constitutional rights
of a large group of people. W have found no authority to support
such a proposition.

Enterprise also clains that, in a suit against a state
political subdivision, the doctrine of equitable estoppel applies
only if the plaintiff is a private individual and not another state
political subdivision. Rye, the case cited by Enterprise, holds,
however, that the doctrine may apply to suits by private individual
agai nst political subdivisions. It does not foreclose application
inother circunstances: "The State, its counties, subdivisions and
municipalities my be equitably estopped under the proper
circunstances." 521 So. 2d at 908-09.

Enterprise argues that Quitman's belief inthe validity of the
annexation did not harm Quitman. W disagree. Quitman pl anned,
budgeted, forecasted, funded, hired teachers and staff nenbers,

paid taxes, and nmintained school property since June 11, 1962,

37 Al though there appears to be no bar under constitutional lawto the use
of the doctrine of laches, under Mssissippi law "the State is not responsible
for the laches of its officers.” Bd. of Trustees of Mnroe County Bd. of Educ.
v. Rye, 521 So. 2d 900, 908 (M ss. 1988).
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under the assunption that the Stonewall territory was properly
annexed. Al though Quitman received tax revenues from property in
the Stonewal | district, Quitman was deprived of state funding for
t hose students who transferred to Enterprise.

Next, Enterprise clains that it affirmatively made demands on
Quitman to pay noney to Enterprise. But this has nothing to do
wth Enterprise's failure to argue that it owned the Stonewall
area, or its representations that it did not own the Stonewall
area. We therefore agree with the magi strate judge that Enterprise
is equitably estopped from challenging the validity of the

St onewal | annexati on.

B. Killingsworth.

The nmagistrate judge held that Killingswrth adjudicated

ownership of the Stonewall area. Enterprise disagrees, arguing

that the issue of annexation was never directly litigated in
Killingsworth, and therefore it should not be inferred that the
Killingsworth court approved the Stonewal |l annexati on.

The final desegregation orders in Killingswrth were based

upon interdistrict boundaries that assuned the validity of the
annexation of Stonewall by Quitman. Al though neither the three-

judge district court nor this court in Killingsworth specifically

ruled on the validity of the annexation, they did not have cause to
do so. Al parties, including Enterprise, represented to the court
that the annexation was valid. Thus, it is not surprising that the

record in Killingsworth reveal s no debate about the validity of the
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Stonewal | transfers. W agree with the magi strate judge that it is

far too late for Enterprise to protest the annexation.

C. Separability.
Enterprise argues that the annexation of Stonewall is void
because it is tainted by the unconstitutionality of the June 11,
1969, transfer agreenent. The magistrate judge treated the

annexation of Stonewall and the transfer of black students from

Stonewall as a part of a |arger agreenent. The magistrate's
factual finding is not clearly erroneous. See FEp. R CQv. P.
52(a). But even assuming that the Stonewall annexation and June

11, 1969, transfer agreenent are |inked, the annexation is not
voi d.

The annexation of Stonewall was conpl eted under procedures
provided by state |aw School districts in Mssissippi are
political subdivisions, and state |aw provides procedures for
changing their boundari es. In 1962, the statutory annexation
procedure was contained in Mss. CobE ANN. 8§ 6274- 06, which provi ded:

If a petition signed by a majority of the qualified
electors of specifically described territory of an
exi sting school district shall be filed with the county
board of education requesting that said described
territory be taken from such existing district and
annexed to an adjacent district, the county board of
education, after consideration thereof, and with the
consent and approval of the board of trustees of the
district to which such territory is to be annexed, shal

have the power and authority, in its discretion to take
such territory fromthe existing district and annex sane
to the adjacent district. However, before doing so, the
county board of education nust find and determ ne that
the taking of the territory from the existing school
district will not seriously interfere with or inpair the
efficiency of such school district, and all orders
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adopt ed under the provisions of this section shall be
invalid unless such finding and determ nati on be nade.

A review of the record show that the necessary steps were
fulfilled. A petition was filed wth the ddarke County
Superintendent of Education on March 10, 1962; the Quitnman board
consented to the annexation on March 12, 1960; the Cd arke County
board consented to the annexation on March 14, 1960. It was only
| ater that Enterprise sued to challenge the annexation (Giffin v.

Carke County Bd. of Educ.). We accept as true the nmagistrate

judge's finding that Enterprise's court challenge was dropped as
part of the Stonewall conprom se agreenent, an agreenent that
i ncluded that June 11, 1969, contract. W are unable to tell from
the record why Enterprise dropped its legal challenge to the
annexati on. Perhaps Enterprise believed that its receipt of
transfer students and their attendant funds conpensated it for
dropping the |l awsuit; or, perhaps Enterprise's appeal had no | egal
merit.

An action by a state or its political subdivisions pursuant to
established political procedures is not unconstitutional nerely
because the support for such an action is garnered through the
prom se of an unconstitutional agreenent. Thus, the annexation is
not void nerely because Quitman's agreenent to transfer the bl ack
St onewal | students may have procured Enterprise's agreenent to drop
its lawsuit.

Enterprise argues that if any part of an unconstitutiona
agreenent is void, all of its provisions nust be voided. Even
assum ng that the political act of annexation can be linked to the
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rest of the conprom se agreenent, we find Enterprise's argunent
unper suasi ve. None of the authorities cited by Enterprise stands
for the proposition that an entire agreenent is void if one of its

parts or provisions is unconstitutional.3

D. Constitutional Validity of Annexation.

A boundary change is void only if it <contributes to
segregation.® The Stonewal| annexation did not have the effect of
i ncreasi ng segregation. Neither before, nor immediately after the
annexation, did any black student in either of the two school
districts go to the same school wth a white student. The
St onewal | annexation was no nore pronotive of segregation than was
any of the other pre-segregation boundary changes anong
M ssissippi's school districts. As Quitman points out, Stonewall
originally belonged to the Quitman school district and was | ater
transferred to Enterprise under Mssissippi's 1953 schoo
reorgani zati on. If all school district boundary changes during
segregation were constitutionally void, then both the origina
transfer of Stonewall to Enterprise, and its later return to

Enterprise, are void. Thus, Stonewall would belong to Quitman.

38 (ne case actually seens to show the opposite. In Shelley v. Kraener,
334 U.S. 1 (1948), the Court held a state could not enforce a restrictive
covenant to prevent a black person fromtaking possession of a house. |t would

have been self-defeating to void the original sale of the house containing the
restrictive covenant, as that would have broken the chain of title, thus
jeopardi zing the black purchaser's right of possession. Because this was the
very right vindicated by the Court, we reject the idea that an unconstitutiona
clause in a contract automatically voids the entire contract.

%9 For exanple, the annexation of a predominantly white territory by a
predom nantly white school district mght be void.
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E. Mterial Breach by Quitnman.

Enterprise argues that Quitnman materially breached the
agreenent by failing to pay noney to Enterprise for students
transferred from Quitman to Enterprise. Enterprise clains that,
therefore, it is not obligated to honor the part of the agreenent
transferring Stonewal |l to Quitnman. But even though Quitnman st opped
honoring the transfer agreenent in 1968, only now does Enterprise
claimthat the annexation is void because of Quitnman's "materi al
breach.” Just as Enterprise is equitably estopped from arguing
that the annexation is void as unconstitutional, Enterprise is
equitably estopped from arguing that the annexation is void for

mat eri al breach by Quitman

VII. Transfers from Stonewal|l to Enterprise.
The magi strate judge ordered the transfer of 100 to 125 bl ack
students fromthe Stonewall area to Enterprise. Quitnman opposes
the transfer, arguing that the transfer is not necessitated by

Killingsworth and that there has been no show ng of constitutional

violation. W agree with Quitnman and reverse the nagi strate judge.

The Stonewall area is lawfully annexed to the Quitman
district. Therefore, the transfer of black students ordered by the
magi strate judge is an interdistrict transfer properly analyzed
under MIIliken. There has been no showi ng of a governnment action
with substantial direct, or current segregative, effect. See Lee,

639 F.2d at 1260.
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The annexation of Stonewall was not an interdistrict act of
segregation, nor was the transfer agreenent. M ssissippi schools
were conpletely segregated before the transfers. After the
transfers, they were still conpletely segregated. Furthernore, the
transfer agreenent has no current segregative effect, because it is
no | onger operable. Absent a finding of an interdistrict act,
segregative intent, and a continuing segregative effect, the
magi strate judge had no discretion to order the transfer of

students from Stonewal|l to Quitman

Killingsworth did not requirethe interdistrict transfers from
Quitman to Enterprise. The orders of the three-judge court in
Killingsworth were reversed. United States v. Hi nds County Sch

Bd., 423 F.2d 1264 (5th Gr. 1969), cert. denied., 396 U S 1032

(1970). This court did nothing nore than order inmediate
i npl ementation of the HEW plans for Enterprise and Quitmn.
Al t hough the HEWpl ans prohibited certain interdistrict transfers,
they did not affirmatively mandate any transfers.

Merely because the Killingsworth court was aware of

interdistrict transfers does not nean it approved of them See

United States v. Hinds County Sch. Bd., 516 F.2d 974, 975 (5th Gr
1975) (holding that the fact that the 1969 order did not dismantle
school bus routes designed for a segregated school system does not

mean that the order approved of the bus routes). Furthernore, the

Killingsworth courts were aware that the transfer agreenent woul d
end in twenty-five years. Thus, if awareness is equated wth
approval, Killingsworth actually would require the cessation of
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interdistrict transfers under the June 11, 1962, agreenent.
The magistrate judge believed that the transfers of black

students from Stonewall was essential to mintain Enterprise.

Since the Killingsworth desegregation order, Enterprise has had a
total student enrollnent between 768 and 858. The Enterprise
superi nt endent testified that in order to mintain its

accreditation, the school needs from 900 to 1,110 students. The
magi strate judge crafted his order so that enough students attended
Enterprise for it to remain viable.

The decision of this court elimnating transfers both to and
fromthe Enterprise will not significantly reduce the Enterprise
school system Even so, we do not think that Enterprise's
viability should be a domnant factor in drafting interdistrict
transfers. |If insufficient students are transferred to Enterprise
by court order, the consequences are not necessarily disastrous.
Enterprise could get nore students by transferring nore students
fromother districts, so long as these transfers conport with the
desegregation orders and M ssissippi state law. Enterprise could
attenpt to annex nore territory, subject to the sanme conditions.
| f these nethods fail, the Enterprise district could be dissol ved,
provided that the district court is satisfied that the elimnation
of the district would not reduce desegregation.

In conclusion, the transfer is not necessary to renedy an

interdistrict violation, to conply with the Killingsworth order, or

to maintain Enterprises's viability. The magistrate judge abused

his discretion in ordering the transfer of students from Stonewal |
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to Enterprise.

VI11. Funds for Students Transferred from Stonewal | .

Enterprise seeks to recover noney from Quitman for Stonewal |
students transferred from Quitrman to Enterprise. Because the
appl i cabl e M ssi ssi ppi | aw has changed over the years, we approach

this issue chronol ogically.

A.  1968-69 Through 1986- 87.

The magi strate judge held that Enterprise should recover from
Quitman for the years 1987-88 but not for previous and subsequent
school years. Finding no error, we affirm

We briefly explain the relevant facts. Begi nning with the
June 11, 1962, agreenent, black Stonewal | students were transferred
fromthe Stonewall area to Enterprise. At the end of the 1967-68
school year, Quitman refused to pay Enterprise any transfer funds
and denied the requests by Stonewall students to transfer to
Enterprise. The O arke County board overrul ed Quitnman's deni al s of
the transfer requests.

On April 12, 1973, Enterprise's |lawer sent a letter to the
Qui t man superintendent requesting paynent of "certain funds" the
Enterprise board consi dered due to Enterprise. On January 9, 1974,
Quitman's superintendent indicated that the Quitman school board

had reviewed Enterprise's letter and had taken no action.“°

40 On December 14, 1973, the Enterprise superintendent stated to the
Qui t man superintendent that Enterprise considered the June 11, 1962, contract to
(continued...)
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Enterprise again requested funds on April 10, 1973, Septenber 11
1973, Novenber 25, 1975, March 8, 1977, June 4, 1987, February 18,
1988, and October 26, 1988.

Begi nning in Decenber 1988, the magistrate judge signed a
series of orders staying the collection of transfer funds and
preserving all clains to funds. The entry of these orders did not
relieve the parties of their obligations and |iabilities under the
appl i cabl e M ssi ssi ppi Code provi sions.

No | aw al l ows Enterprise to recover during the applicable tinme
period. Enterprise cannot recover funds under the June 11, 1962,
agreenent because, as Enterprise admtsinits brief, the agreenent
is void as unconstitutional. The magistrate judge held that during
1968-69 to 1986-87, no Mssissippi statute provided for the
interdistrict paynent of funds. A review of the applicable |aw
during this period confirns the magistrate judge's concl usion.

In 1962, the Mssissippi legislature enacted a statute
allowwng the transfer of individual students from one school
district to another by the nutual consent of the boards of trustees
of all school districts concerned. 1962 Mss Laws, ch. 357, § 1
codified at Mss CooE ANN. 8§ 6248-07 (effective May 10, 1962). The
section provided that certain state funding would follow a
transferred student:

Legally transferred students going from one school
district to another shall be counted for teacher

40(. .. continued)
be valid, except as to the reference to the race of the students. At sone tineg,
Enterprise had submitted a race-neutral contract to Quitman for approval, but
Qui t man never approved it.
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allotnent and allotnents for other current costs by the

school district wherein the pupils attend school; but

shal | be counted for transportation all ot nent purposes in

the school district which furnishes or provides the

transportati on.
Id. The statute nmade no provision for paynents between districts.
In 1972, the legislature transferred part of the 1962 provision to
a new y-created 8§ 37-19-33 (|l ater renunbered § 37-19-27), entitled
"Counting of legally transferred students."” Section 37-19-33
contained the sane | anguage in the 1962 | aw quoted above, except
that if there was a transfer fromone county to another, the county
at which a child attended school would pay the county of residence
a fee equal to the average cost of educating a child in the county
of residence multiplied by the nunber of students transferred.*
In 1978, § 37-19-33 was renunbered as § 37-19-27.

The 1962 statute does not speak to the all ocation of paynents.
Only in 1987 was 8 37-19-27 anended to provide for paynents.

Therefore, the magistrate judge was correct in concluding that no

41 Section 37-19-33 provided in full:

Students going from one school district to another, other than a
nmuni ci pal separate school district shall be counted for teacher
allotment and allotnents for other current costs by the school
district wherein the pupils attend school, including maintenance
costs; but shall be counted for transportation allotnent purposes in
t he school district which furnishes or provides the transportation.
When such transfer shall be fromone county to another, the county
superi nt endent of education of the county from which said students
are transferred shall, within thirty days after a request in witing
to do so by the county superintendent of education of the other
county, issue his warrant in an anmount equal to the total nunber of
pupils attending the school from such county nultiplied by the
average expenditure per pupil in the county form which the pupils
are transferred, on the nmmintenance fund to pay any sunms due
hereunder to the said school district wherein the said students are
attending. His failure to do so renders himliable therefore in the
anmount thereof on his official bond.

Mss. CobE ANN. 8§ 37-19-33 (1972). Also in 1972, the | egislature enacted § 37-15-
31.
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Mssissippi law required Quitman to pay Enterprise for the
Stonewal | transfer students.

Enterprise argues that it is entitled to recover funds under
a theory of quantum neruit. Quitman has consistently refused to
pay noney since 1968, and it repudiated the entire agreenent in
1977. Under these circunstances, Enterprise did not have a
reasonabl e expectati on of conpensation, and therefore it shoul d not
recover on a theory of quantum neruit.

The nmagistrate judge held that Enterprise is equitably
estopped from asserting clains to funds due for the years 1968-69
to 1986-87. The magi strate judge found that Quitman stopped payi ng
transfer funds in 1968, that Enterprise made its first demand for
paynment in 1973, that Enterprise made its second demand in 1987
and that during the intervening fourteen years, Enterprise never
initiated suit on the debt it alleged to be due from Quitnman.

Enterprise argues that the nmagistrate judge erred in finding
that Enterprise nmade no demands upon Quitman from 1973 to 1987. It
appears that the magistrate judge failed to note that Enterprise
made additional demands on April 10, 1973, for the 1968-69, 1969-
70, and 1971-72 academ c years; on Septenber 11, 1973, for the
1972-73 academ c year; on Novenber 25, 1975, for the 1973-74 and
1974-75 academ c years; and on March 8, 1977, for the 1975-76
academ c year.

We need not reach the issue of whether the magi strate judge
made an erroneous factual finding, or whether any such error

di sturbs his concl usi on regardi ng equitabl e estoppel. W have held
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that Enterprise cannot prevail on its substantive theories of
recovery: contract, state education law, or quantum neruit.
Because Enterprise's argunents are neritless, it does not matter

whet her Enterprise is equitably estopped frommaking the argunents.

B. 1987-88 and 1988-89 Academ c Years.

The magi strate judge held that Enterprise should recover from
Quitman for the years 1987-88 and 1988-89 under Mss. CobE ANN.
8§ 37-19-27, which required the paynment of funds for students
transferred between districts in the same county. The nagistrate
judge found the anounts to be paid were $81.022. 00 for 1987-88 and
$124,574.91 for 1988-89. Qui tman chal | enges the award, arguing
that the O arke County board did not consider on an individua
basis the appeals of Quitman's denials of transfer requests, and
that therefore the transfers from Stonewall to Enterprise were
illegal.

In 1987-88 and 1988-89, Enterprise refused requests for
transfer by Stonewal |l students who nmade a joi nt appeal for transfer
to the darke County Board. The joint appeal did not contain any
expl anation for the transfers of any individual student.

The statute governing transfer paynents during the 1987-88 and
1988-89 academ c years was Mss. CobE ANN. 8§ 37-19-27. In 1987, the
M ssi ssippi | egislature expanded the coverage of § 37-13-27 from
intercounty transfers to interdistrict transfers. 1986 Mss. Laws
1986, ch. 492, § 104 (effective July 1, 1987). Al so, § 37-19-27

was anended to require paynents to be nmade only for "legally"

61



transferred" students. The transfers fromStonewall to Enterprise
were interdistrict transfers. Therefore, 8§ 37-19-27 applies.
Under 8§ 37-19-27, Enterprise is liable for paynents only if the
transfers were valid.

To determ ne whether the Stonewall students were legally
transferred, we turn to 8 37-15-31, which sets out the procedure
for interdistrict transfers. Section 37-15-31 provided that if
either the transferring or the receiving school board refuses a
student's request for transfer,

then an appeal may be had to [the] county board of

education. The said county board of education to which

sai d appeal is taken shall act thereon not |ater than the

date of 1its next regular neeting subsequent to the

di sapproval or failure to act by the school board by the

school board of said school district, or not |ater than

the date of its next regular neeting subsequent to the

filing of such appeal.

Mss. Cobe ANN.  37-15-31. Section 37-15-31 did not require the
county school board to consider of transfers "on an individua
basis." We therefore conclude that the actions of the C arke
County board, and the subsequent transfer of the Stonewall
students, were |egal.

Quitman argues that the Stonewall transfers violated Section

37-15-15. Section 37-15-15, which governs intradistrict

assi gnnents, requires school boards to assign students within a
particular district "on an individual basis.”" It reads in full:

In making assignments of children to schools or
attendance centers, the school board shall take into
consi deration the educational needs and wel fare of the
child involved, the welfare and best interest of all the
pupils attending the school or schools involved, the
availability of school facilities, sanitary conditions
and facilities at the school or schools invol ved, health
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and noral factors at the school or schools, and in the
comunity involved, and all other factors which the
school board may consi der pertinent, relevant or materi al
in their effect on the welfare and best interest of the
school district and the particular school or schools
i nvol ved. AlIl such assignnents shall be on an i ndi vi dual
basis as to the particular child involved and, in nmaking
such assi gnnment, the school board shall not be [imted or
circunscri bed by the boundaries of any attendance areas
whi ch may have been established by such board.

Mss CooE ANN. 8 37-15-15. Section 37-15-15 is not applicable to

interdistrict transfers. See H nze v. Wnston County Bd. of Educ.,

103 So. 2d 353, 356 (M ss. 1958) (holding that the predecessor to

§ 37-15-15 does not apply to interdistrict transfers).

C. 1989-90 Through 1991-92.

The magi strate judge held that Enterprise should not recover
for 1989-90 or any subsequent school years because Enterprise and
Quitman did not enter into a contract for the paynent of transfer
funds as required by state |aw In 1989, section 37-19-27 was
anended to require boards approving transfers to enter into
contracts "for the paynent or nonpaynent of any portion of their
| ocal maintenance funds which they deem fair and equitable in
support of any transferred students.” Absent such a contract, no
such paynents can be nmade. The magi strate judge stated:

[T]his Court is of the opinion that, after 1989, the

applicable M ssissippi Code provisions required the

parties to nenorialize their transfer agreenents. This

Court further finds that Enterprise and Quitman failed to

conply with this code provision, and as a result neither

party was obligated to pay transfer funds to the other

for the years foll ow ng 1989.

Enterprise urges us to reverse the magistrate judge wth

respect to years 1989-90 through 1991-92. Enterprise's only
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affirmative theory of relief for these years would be quantum
meruit. As is discussed above, Enterprise did not have a
reasonabl e expectation of paynent and therefore is not entitled to
recovery.

The magistrate judge required Quitman to nake reasonable
paynments to Enterprise for court-ordered transfers in the school
years 1992-93, 1993-94, and 1994-95. Quitnman does not appeal this

aspect of the district court's decision.

| X.  Concl usi on.
We REVERSE t he nmagi strate judge's order transferring students
fromnortheastern G arke County to C arkdale and from Stonewal|l to
Quitman. We AFFIRM al|l ot her aspects of the judgnent. W REMAND

for further appropriate proceedi ngs. %

42 1n light of the resunption of school in the subject districts in the
| ate summer of 1994, we direct that the nandate shall issue forthwith. See Fen
R Aer. P. 41(a).
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