United States Court of Appeals,
Fifth Grcuit.
No. 92-7461.
Dr. Bettye R LANGLEY, Plaintiff-Appellee Cross-Appellant,
V.

JACKSON STATE UNI'VERSI TY and Dr. Herman Smith, in his Oficial
Capacity, Defendants-Appellants Cross-Appell ees.

Feb. 28, 1994.

Appeal from the United States District Court for the Southern
District of M ssissippi.

Before DUHE and EMLIO M GARZA, Circuit Judges, and BLACK -
District Judge.

EMLIOM GARZA, Crcuit Judge:

Jackson State University ("JSU') appeals the district court's
factual finding that JSU breached the terns and conditions of an
agreenent which settled a prior racial discrimnation suit brought
by Dr. Bettye R Langley. Langley cross-appeals, contending that
the district court inproperly allocated the burden of proof in
finding that she failed to prove discrimnation based upon her race
or retaliation for bringing a prior discrimnation suit. For the
reasons set forth below, we affirmin part, and vacate and di sm ss
in part.

I

In 1977, Dr. Langley, a white femal e, began working at JSU, a

predom nately black institution in Jackson, Mssissippi, as a

prof essor of elenentary and early childhood education in JSU s

"Chi ef Judge of the Southern District of Texas, sitting by
desi gnati on.



School of Education. 1In 1986, Dr. Langley filed a discrimnation
suit against JSU, pursuant to Title VII of the Cvil Ri ghts Act of
1964, 42 U.S.C. 8§ 2000e et seq., claimng, inter alia, that she was
being denied the opportunity to conduct a child abuse workshop
because of her race. A year |ater, Langley and JSU entered into a
settlenent agreenment. The district court, noting that the parties
had stipulated to dismss the action, ordered that the action be
dism ssed with prejudice. The court, however, neither approved nor
i ncorporated the settlenent agreenent into its order of dism ssal.
The court also did not indicate that it intended to retain
jurisdiction over future actions brought to enforce the settl enent
agreenent . !

In 1990, Dr. Langley filed another Title VII suit agai nst JSU,
claimng that JSU had di scri m nat ed agai nst her because of her race
and in retaliation for her prior Title VIl suit. Dr. Langl ey
clainmed in particular that Dr. Johnnie MIIls, a black female and
academ c dean of the School of Education, and Dr. Anita Hall, a
bl ack femal e and chai rperson of Dr. Langley's academ c depart nent,
constantly required her to teach an overload, refused to tinely pay
her, refused to approve her workshops in accordance with JSU

policy, denied her nerit pay i ncreases, refused to provide her with

The district court's order of dism ssal provided:

BY STI PULATI ON of the undersigned representatives for
all parties in this action, pursuant to Rule 41 of the
Federal Rules of Cvil Procedure, it is hereby finally
ordered, adjudged and decreed that the action is

dism ssed, with prejudice, with the parties to bear
their own costs and attorney fees.
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office space, furniture and tel ephone service, assigned her to
double registration duties, and denied her sabbatical |eave and
travel expenses, all on account of Dr. Langley's race. In a
separate action, Dr. Langley further clainmed that JSUwas viol ating
the terns and conditions of the settlenent agreenent regardi ng the
prior Title VII suit. The two actions were consolidated before
trial.?

After a six-day bench trial, the district court issued a
menor andum opi nion and order, finding that Dr. Langley did not
"sustain[ ] her burden of persuasion to denonstrate that any
treatnent she ... received [was] the result of retaliation and/or
discrimnation or that she has been subjected to a hostile raci al
environment such as would entitle her to relief.” The district
court further found, however, that Dr. Langley was "entitled to
recover conpensation for her wrk as continuing education
coordinator from and after January 1990 inasnuch as the proof
showed that [JSU failed to grant her the twenty-five percent
reduction set forth in her settlenent agreenment with [JSU for
t hose services. "3

JSU contends on appeal that the district court | acked subject

2Dr. Langley did not argue that jurisdiction over the notion
to enforce the settlenent agreenent resulted fromthe fact that
the breach of the settlenent agreenent constituted unl awf ul

discrimnation in violation of Title VII. Instead, Dr. Langley
argued that because the case which the agreenent settled was an
action arising under Title VII, the district court "retain[ed]

said [federal subject matter] jurisdiction to enforce the
settl enent agreenent.”

3The district court did not address jurisdiction over the
nmotion to enforce the settlenent agreenent in its opinion.
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matter jurisdiction over the action to enforce the settlenent
agreenent, and that even if the court had jurisdiction, the court
clearly erred in finding that JSU breached the terns and conditions
of the agreenent. In her cross-appeal, Dr. Langl ey contends that
the district court erredin failing to apply a "notivating factor™
proof mnet hodol ogy* to her clains of discrimnation and retaliation.

I

A

Breach of the Settl enent Agreenent
1. Subject Matter Jurisdiction

JSU first contends that the district court |acked subject
matter jurisdiction over Dr. Langley's action to enforce the
settl enent agreenent.® Cting Fairfax Countywide Citizens V.
Fai rfax County, 571 F.2d 1299 (4th Gr.), cert. denied, 439 U S
1047, 99 S.Cx. 722, 58 L.Ed.2d 706 (1978), JSU argues that because
the district court failed to approve or incorporate the settl enent
agreenent into its order of dismssal, the court required sone
i ndependent ground upon which to base federal jurisdiction. I n
Fairfax, the district court dism ssed a racial discrimnation suit

brought under the Equal Protection C ause after the parties had

‘See Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S. C.
1775, 104 L. Ed.2d 268 (1989).

The consolidation of Dr. Langley's two separate actions did
not confer subject matter jurisdiction over the action to enforce
the settlenent agreenent. \Wlere two actions have been
consol i dated, we nust exam ne "each consolidated case separately
to determne the jurisdictional prem se upon which each stands."”
Kuehne & Nagel (AG & CO) v. Ceosource, Inc., 874 F.2d 283, 287
(5th Cr.1989).



entered into settlenent agreenents. See id., 571 F.2d at 1301.
The district court neither approved nor incorporated the settl enent
agreenents into its dismssal orders. See id. Three years |later,
plaintiffs noved the district court to vacate its dism ssal orders
so that the court could enforce the settl enent agreenents. See id.
at 1302. The Fourth Grcuit held that while "a district court has
the authority under Rule 60(b)(6) to vacate its prior dismssa
order and restore the case to its docket," a district court is not
enpowered to enforce a settlenent agreenent "unl ess the agreenent
had been approved and incorporated into an order of the court, or,
at the tinme the court is requested to enforce the agreenent, there
exi sts sone independent ground upon which to base federal
jurisdiction.” |Id. at 1303; see also McCall-Bey v. Franzen, 777
F.2d 1178, 1186-87 (7th G r.1985) (adopting Fairfax rule) (hol ding
that "unless jurisdiction is retained [a] settlenent agreenent
requi res an i ndependent basis of federal jurisdiction in order to
be enforceable in federal rather than state court"). But see Aro
Corp. v. Allied Wtan Co., 531 F.2d 1368, 1371 (6th Gr.) (finding
subject matter jurisdiction over a post-dism ssal action to enforce
a settlenent agreenent, by virtue of a district court's "inherent
power to enforce settlenment agreenents entered into in settlenent
of litigation pending before [it]"), cert. denied, 429 U S. 862, 97
S.C. 165, 50 L.Ed.2d 140 (1976).

A federal district court is a court of limted jurisdiction,
and the burden of establishing jurisdiction is on the party

claimng it. See MNutt v. General Mtors Acceptance Corp., 298



UusS 178, 182-83, 56 S.Ct. 780, 781-82, 80 L.Ed. 1135 (1936). Dr.
Langley argues that the district court had subject matter
jurisdiction over the action to enforce the settl enent agreenent on
the follow ng grounds: (a) her notion to enforce the settl enent
agreenent is an action arising under Title VII; and (b) federal
courts have the inherent power to enforce agreenents settling
litigation pending before them Both grounds are insufficient to
support subject matter jurisdiction.

Dr. Langley cites EE. O C v. Safeway Stores, Inc., 714 F. 2d
567 (5th Cir.1983), cert. denied, 467 U. S. 1204, 104 S.Ct. 2384, 81
L. Ed. 2d 343 (1984), for the proposition that an action to enforce

an agreenent settling a Title VII suit is an action arising under

federal |aw In Safeway, we held that "federal courts have
jurisdiction over suits to enforce Title VII conciliation
agreenents.” |1d. at 571-72 (enphasis added). We reasoned that

"[a] though Title VII does not explicitly provide the EEOCwi th the
authority to seek enforcenent of conciliation agreenents in federal
court, it would be antithetical to Congress' strong commtnent to
the conciliatory process if there were no federal forumin the EECC
coul d enforce such agreenents.” |d. at 572. W further noted that
Congress' commitnent to the conciliatory process was evi denced by
its creation of the EEOCC and establishnent of an "admnistrative
structure whereby the agency "woul d have an opportunity to settle
di sputes through conference, conciliation, and persuasion before
the aggrieved party was permtted to file a lawsuit."' " | d.

(enphasi s added). |In our case, Dr. Langley does not offer, and we



cannot find, any indication that Congress has established an
adm nistrative structure evidencing its intent to provide a federal
forumfor private parties to enforce settlenent agreenents endi ng
discrimnation disputes after a Jlawsuit has been filed

Consequently, our decision in Safeway is not on point. Moreover,
we have found no authority applying the holding in Safeway to
non-adm ni strative settlenents of Title VII suits. W therefore
reject Dr. Langley's first basis for show ng subject matter
jurisdiction.

Langl ey next argues that even if the action to enforce the
settl enment agreenent was not an action arising under Title VII
subject matter jurisdiction nevertheless existed because federal
district courts have "the inherent power ... to enforce an
agreenent settling litigation pending before the court.” In re
Corrugated Container Antitrust Litigation, 752 F.2d 137, 142 (5th
Cr.) (citing Massachusetts Casualty Ins. Co. v. Forman, 469 F.2d
259 (5th G r.1972); G a Anon Venezol ana de Navegacion v. Harris,
374 F.2d 33 (5th Cr.1967)), cert. denied, 473 U S. 911, 105 S. C
3536, 87 L.Ed.2d 660 (1985); see Aro Corp., 531 F.2d at 1371. 1In
Corrugated, the plaintiffs sought to enforce an agreenent whi ch had
settled litigation before the district court. The plaintiffs
brought the action to enforce the settlenent agreenent after the
prior suit had been dism ssed. Because the district court had
approved of and incorporated the terns of the settl enent agreenent
inits consent decree, we had no cause to decide the issue whether

a district court need have federal jurisdiction over an action to



enforce a settl enent agreenent i ndependent of the matter settled by
the agreenent, where the agreenent was neither approved nor
incorporated by the court.® W are presented squarely with that
i ssue today.

In deciding that issue, we initially note that Dr. Langley's
action to enforce the settlenent agreenent is tantanount to an
action for "breach of contract renediable under state but not
federal law, and therefore only in state court since the parties
are not of diverse citizenship." McCal |l -Bey, 777 F.2d at 1185
(citing Fairfax, 571 F.2d at 1303). We therefore nust decide
whet her to accept Dr. Langley's argunent that a federal district
court has subject matter jurisdiction over a breach of contract
action "nerely by virtue of having had jurisdiction over the case
that was settled." I d.; see also Fairfax, 571 F.2d at 1304
(referring to this ground for upholding federal jurisdiction as
"derivative" jurisdiction). Qur resolution of this question is
gui ded by the Seventh Circuit's persuasive reasoning in MCall-Bey,

where the court stated:

W therefore declined to take sides in the jurisdictional
debat e spawned by Aro Corp. and Fairfax. See Corrugated, 752
F.2d at 142 ("It is unnecessary for us to approve the result
reached by the Fourth Circuit [Fairfax ], which nmay be contrary
to Fifth Grcuit opinions concerning the inherent power of a
district court to enforce an agreenent settling litigation
pendi ng before the court."). Al though the Suprene Court has yet
to resolve this inter-circuit conflict, it has decided recently
to review a decision adopting the Aro Corp. view See Kokkenen
v. Quardian Life Ins. Co. of Anmerica, 993 F.2d 883 (9th Cir.1993)
(holding that a district court's inherent power summarily to
enforce a settlenent agreenent concerning an action before it,
confers subject matter jurisdiction to enforce a post-dism ssa
action to enforce such an agreenent), cert. granted, --- US. ---
-, 114 S.Ct. 341, 126 L.Ed.2d 306 (1993).
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If we follow the ascent far enough, countless clains of right
can be discovered to have their source or their operative
limts in the provisions of a federal statute or in the
Constitution itself with its circumanbi ent restrictions upon
| egislative power. To set bounds to the pursuit, the courts
have fornul ated the di stinction between controversies that are
basic and those that are collateral. A dispute over the
meani ng of an agreenent is "collateral” for this purpose when
it is not the kind of dispute that is likely to require for
its just resolution the special independence, experience, and
perspective that federal courts may be thought to bring to the
deci sion of certain cases. A dispute between residents of the
sane state over the neaning of their contract is not of that
ki nd. Such disputes are traditionally, uncontroversially, and
exclusively with the jurisdiction of state courts.

McCal |l -Bey, 777 F.2d at 1186 (citation and attribution omtted).
W further note that Dr. Langley's argunent in favor of
"derivative" jurisdiction knows no tine limt. As the Seventh
Crcuit observed:
If 20 years from now the plaintiff conplains that the
def endants have violated a termof the settlenent agreenent,
the judge would, in the plaintiff's view have jurisdictionto
entertain the conplaint—and this regardless of whether the
district judge intended to retain jurisdiction. No statute
confers such a jurisdiction and we hesitate to use so fornl ess
a concept as inherent power to give the federal courts an
indefinite jurisdiction over disputes in which the federa
i nterest nmay be nonexistent.
Id. at 1187.7 For these reasons, we reject the view espoused by
the Sixth Grcuit in Aro, in favor of the position taken by the
Fourth Grcuit in Fairfax and by the Seventh Grcuit in MCall-Bey.
Accordingly, we hold that once a court dismsses an action with
prej udi ce because of a settlenent agreenent, and the agreenent is

nei t her approved of nor incorporated by the court in its decree or

‘W& note that over two years passed between the tinme the
district court dismssed Dr. Langley's initial Title VIl suit and
Dr. Langley filed her notion to enforce the settl enent agreenent.



order and the court does not indicate any intention to retain
jurisdiction, an action to enforce the settlenent agreenent
requires federal jurisdiction independent of the action that was
settl ed.

Al t hough we have specul ated that Fairfax nay be contrary to
our prior decisions in Massachusetts Casualty and C a Anon, see
Corrugated, 752 F.2d at 142 & n. 9 (dicta), our reading of those
cases reveals no conflict with the rule we adopt today. For
exanpl e, in Massachusetts Casualty, the plaintiff sought to enforce
a settlenent agreenent entered into to end litigation then pending
before the district court. |In other words, unlike the case before
us today, the notion to enforce the settlenent agreenent was filed
before the district court dism ssed the case. W therefore had no
cause to consider the issue whether jurisdiction existed over the
settl enment agreenent when we held that "[a] trial court has the
power to summarily enforce a settlenent agreenent entered into by
litigants while the litigation is pending before it." Id., 469
F.2d at 260 (citing G a Anon, 374 F.2d at 35). Qur prior decisions
in Massachusetts Casualty and Ca Anon are therefore
di stingui shable. See Fairfax, 571 F.2d at 134 (stating that the
i nherent power of a district court to enforce settlenent
agreenents, as set forth in cases such as Massachusetts Casualty
and C a Anon, "presupposes |[rather than confers] ... federal
jurisdiction over the case or controversy"). Accordingly, because
the district court |acked subject matter jurisdiction over the

settl enent agreenent, we vacate the district court's determ nation
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that JSU breached the agreenent and dismss Dr. Langley's suit to
enforce the agreenent.
2. Clear Error

JSU al so contends that the district court clearly erred in
finding that JSU breached the terns and conditions of the
settl enent agreenent. Because we vacate the district court's
determnation that JSU breached the agreenent and dismss Dr.
Langley's suit to enforce the agreenent, we need not address
whet her the district court's underlying findings of fact were
clearly erroneous.

B
Proof Met hodol ogy
In her cross-appeal, Dr. Langley contends that the record

contains direct evidence that racial aninus notivated in part the
enpl oynent decisions affecting her. "When a plaintiff presents
credible direct evidence that discrimnatory aninmus in part
notivated or was a substantial factor in the contested enpl oynent
action, the burden of proof shifts to the enpl oyer to establish by
a preponderance of the evidence that the sane decision woul d have
been made regardless of the forbidden factor.™ Brown v. East
M ssi ssippi Elec. Power Ass'n, 989 F.2d 858, 861 (5th Cir.1993)
(citing Price Waterhouse v. Hopkins, 490 U S. 228, 109 S.Ct. 1775,
104 L. Ed. 2d 268 (1989)). Langley argues that the district court's
failure to use the "notivating factor" proof nethodol ogy justifies
a remand.

Qur thorough review of the record reveals no direct evidence

11



that racial aninmus notivated in part the enploynent decisions
affecting Dr. Langl ey. At nost, the record shows that Dr.
Langl ey' s supervi sors were race-conscious to the extent that sone
felt unconfortable with, and possibly even resented, Dr. Langley's
presence at JSU, an historically black institution. For exanple,
Dr. Langley testified that Dr. Hall told her that "she doesn't see
why bl ack students feel that they need to have white advi sors" and
that "bl ack people are overl ooked at Jackson State to give white
faculty nore rights."” Anot her white faculty nenber, Dr. Marie
Roos, testified that Dr. Hall had indicated to her that Dr. Hall
would prefer an all-black institution so there would be I|ess
conpetition between bl acks and whites. Although these coments are
i ndi cative of race-consciousness, they do not constitute direct
evidence that discrimnatory aninus notivated in part any of the
deci sions affecting Dr. Langley. Cf. Young v. City of Houston,
Tex., 906 F.2d 177, 182 (5th Cr.1990) (holding that an enpl oyer's
use of the ternms "white tokens" and "white faggots" did not
necessarily constitute direct evidence that raci al ani nus noti vated
in part an enploynent decision). To shift the burden on the
enpl oyer to show by a preponderance of the evidence that it would
have made t he sane deci sion even wi thout the forbidden factor, the
enpl oyee nust show that "the enployer actually relied on [the
forbidden factor] in making its decision.” Price Waterhouse, 490
US at 250, 109 S.C. at 1791 (enphasis added). Dr. Langl ey
failed to make this show ng. Because no direct evidence of

nmotivating racial aninus existed, the district court properly

12



refused to apply the "notivating factor" proof nethodology to Dr.
Langley's clains. W therefore reject Dr. Langley's argunent and
affirm the district court's findings that she failed to prove
discrimnation or retaliation
11

For the foregoing reasons, we AFFIRM the district court's
findings that Langley failed to prove discrimnation based upon her
race or retaliation for bringing a prior discrimnation suit.
However, because of the lack of subject matter jurisdiction, we
VACATE the district court's determ nation that JSU breached the
settl enment agreenent, and DISM SS Dr. Langley's suit to enforce the

agreenent .

13



