UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-7345

OUI DA MASSENG LL,
Pl ai ntiff-Counter
Def endant - Appel | ant,

ver sus

GUARDI AN MANAGEMENT COMPANY, ET AL.,

Def endant s- Count er
Pl aintiffs-Appell ees.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

( April 8, 1994 )

Bef ore REYNALDO G GARZA, KING and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

This appeal concerns an agreenent for the sale of general
partnership interests, with each side accusing the other of breach.
Both parties were in the business of devel oping, mnmanaging and
investing in federally funded | owincone apartnent conpl exes, and
their attenpted transaction was a sale of general partnership
interests in a nunber of such properties. Pl ai ntiff-appell ant
Quida Massengill is appealing the magi strate judge's decision to
grant damages and specific performance to the defendant-appellee

Guar di an Managenent Conpany (" CGuardian") onits counterclaimandto



award Massengill nothing on her suit. W REVERSE and RENDER
because we hol d that the agreenent between Guardi an and Massengil |
IS so vague and anbiguous as to be legally unenforceable under
M ssi ssippi | aw.

PROCEDURAL BACKGROUND

Guar di an, an Al abama general partnership, filed a conplaint in
federal court in Al abama on January 19, 1989, seeking a declaration
of the rights and obligations of the parties under three docunents
executed by Guardian and Massengill: (1) the Sales of Interest
Agreenent; (2) the Arendnent; and (3) the Addendum Massengill, a
M ssissippi resident, filed a nmotion to dismss for [|ack of
personal jurisdiction, which was granted. Several days |ater, she
filed suit against CGuardian in federal court in Mssissippi,
seeking a declaration of rights and obligations wunder the
instrunments in question as well as damages for breach of contract.
Guardian answered and asserted a counterclaim claimng that
Massengill had breached the contract, asking for damages, and
asking the court to require Massengill to sell to Guardian her
general partnership interests that were the subject of the Sal es of
| nt erest Agreenent.

The parties consented to have the case tried before a
magi strate judge. See Fed. R Cv. P. 73. The bench trial was held
on March 24 and 25, 1992. At the end of the trial, the nagistrate
judge dictated an oral bench opinion, ruling in favor of Guardi an
and ordering Massengill to transfer her general partnership

interests in the properties upon CGuardian's tender of the agreed



per-unit price.? The nmagistrate judge also awarded Guardian
damages of $97,780.80 plus interest for the loss of revenue on
managenent fees as aresult of Massengill's refusal to transfer the
general partnership interests to Guardian by a particular date for
each property as provided in the Sales of Interest Agreenent.
Massengi || appeals fromthe decision of the magi strate judge. See
Fed. R CGv. P. 73(c).
FACTUAL BACKGROUND

In 1984 or 1985 the defendant-appellee, Guardian, wanted to
expand the nunmber of low income housing projects it nanaged.
Guardi an was interested in projects financed by the federal Farners
Home Adm nistration ("FnmHA"). Guardi an solicited FnHA project
owners in Al abama and M ssi ssippi, offering to purchase t he general
partnership interests in the projects in order to gain nmanagenent
control. Qbtaining managenent control was inportant because such
control carried with it the right to receive federally approved
managenent fees. Massengill, who had developed, nmanaged and
invested in FnHA projects for nore than a decade, responded to a
solicitation letter from Quardi an. At that tinme, Mssengill
testified, she wanted to get away from the FnHA business and its

nunmerous federal regulations and concentrate nore on regular

!According to the transcript of the proceedings, the
magi strate judge stated: "The court declares that, pursuant to the
Sales of Interest Agreenent, the plaintiff [Mssengill] should
transfer her general partnership interest..." (enphasis added).

The witten judgnment issued on March 26, 1992 provi ded that
"the court declares that plaintiff shall transfer her general
partnership interest..." (enphasis added).

The nmagi strate judge's choi ce of words i s unusual, but we w |
review this | anguage as a grant of specific performance.
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commercial real estate. She thus wanted to sell her interests in
more than 20 FnHA projects, which she owned through separate
Mssissippi limted partnerships with herself as the general
partner for each project. (Massengill also owned the majority of
the limted partnership interests in each project, but there were
other limted partners in many of the projects.)

Massengil| negotiated with representatives from Guardi an for
the sal e of her general partnership interests. She argues that her
intent was to sell each project only as a conpl ete transacti on; she
woul d sel | her general partnership interest in a particular project
only after, or at the sane tine as, the |imted partnership
interests in the sanme project were also purchased, either by
Guardi an or by a syndicator.? Massengill testified at trial that
she felt a responsibility to her limted partner investors;
therefore she wanted to syndicate the limted partnership interests
first, so her investors could get a good price for their interests.
That way, her investors could get out of the project before
Massengil|l was required to transfer her managing interest to a new
general partner, who could potentially hurt the investnents of the
limted partners who had trusted her.

Charles Martin, a partner in Guardi an Managenent, testified at
trial that Guardian's objective in the negotiations was to acquire

the general partnership interests in all of Massengill's projects;

2*Syndi cation," as defined by Guardian in its brief, neans
that a newly created entity would purchase the |imted partnership
interests in a group of existing partnerships, with the idea that
this newy created entity, the "syndi cation vehicle," would pay for
the purchase by selling interests in itself to investors.
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Guardi an was not interested in syndicating the limted partnership
i nterests. Martin testified that Quardian would introduce
Massengill to a syndicator and assist her in the syndication.
Martin said his inpression at the beginning was that Mssengil
wanted to syndicate all of her projects, but his understanding
| ater was that she did not want to syndicate all of the projects
"because of tax considerations.”

Sal es of | nterest Agreenent

The negoti ati ons between Guardi an and Massengill resulted in
the execution by both parties of the Novenber 7, 1985 Sales of
I nterest Agreenent. The Agreenent provided generally that
Massengi || woul d transfer her general partnership interests in the
desi gnat ed projects to Guardi an, for an agreed-upon per-unit price,

upon the conpletion of certain conditions |isted in the Agreenent.

One of the conditions that had to occur before Mssengill was
required to sell her general partnership interests was that
Massengill had to enter into a contract with a syndi cator "bi ndi ng

the syndicator to syndicate the projects."” There was sone anbi guity
about whet her Guardi an was obligated to | ocate the syndicator. The
sale of the general partnership interests was al so expressly nade
contingent upon approval of the transaction by the FnHA and by
Massengill's limted partners. These approvals were al so required
by federal |aw and M ssissippi |aw

The Sal es of Interest Agreenent also provided that Guardi an
woul d purchase the limted partnership interest in one project,

Oakvi ew Apartnents, Ltd., for $130,000 in cash. (Massengill owned



100 percent of both the general and |imted partnership interests
in the QGakview project.)

Amrendnent To Sal es of | nterest Agreenment

The second docunent executed by the parties was titled
"Amendnent to Sal es of Interest Agreenent." The three- page docunent
states that Mssengill and Guardian desire to anend their
agreenent, and it goes on to state which nunbered paragraphs of the
Sales of Interest Agreenent shall be deleted and replaced by new
paragraphs set out in the Amendnent. The Anendnent was signed by
Massengi Il on Novenber 25, 1985 and by Charles Martin of Guardian
on Decenber 7, 1985. The Anmendnent deletes Paragraph 1.2 in the
Sales of Interest Agreenent, which provided that CGuardian would
purchase the limted partnership interest in Qakview Apartnents,
Ltd. for $130,000 in cash. The replacenent Paragraph 1.2 states
t hat i nstead, Madi son I nvest nent Conpany woul d purchase the limted
partnership interest in Oakview for a $130, 000 secured proni ssory
note, and that CGuardian would purchase Madison's note from
Massengill for $130,000 in cash, "conditional wupon Seller
[ MassengilI] and Madison |Investnent Conpany consunmating an
agreenent between Seller and Madison Investnent Conpany on or
bef ore Decenber 10, 1985."

The Anmendnent then concludes: "Except as anended, the original
ternms of the original Sales of Interest Agreenent shall remain in

full force and effect.”



Addendum to Sal es of | nterest Agreenent

The third docunent executed by Guardian and Massengill was
titled "Addendum to Sales of Interest Agreenent."” The Addendum
consi sts of one paragraph, which states in full:

"The undersi gned hereby state, agree and understand that

all conditions of the above referenced contract have been

conplied with and no conditions are outstandi ng thereon;

the contract i s now bi nding without further conditions to

be net."

Massengill testified that she signed the Addendum on Decenber 7,
1985. Martin of Guardian also testified that he signed the Addendum
on Decenber 7, 1985. However the Addendum docunent has three
different dates onits face. Imedi ately under the title, "Addendum

to Sales of Interest Agreenent,"” the typed date originally read,
"Dat ed: Novenber 7th, 1985." Thereafter, "7th" was crossed out, and
"25th" was hand-written above it. (causing the docunent's date to
be Novenber 25, 1985). But the "25th" is also crossed out, and
"7th" is hand-witten below the line, followed by the initials
"CAM" and "OM" (causing the docunent's date to be Novenber 7,
1985). Then, down at the bottom of the page near the signature
lines, the date "12/7/85" is hand-written (causing the docunent's
date to be Decenber 7, 1985).

Guardian points to these changes to attack Mssengill's
contention that the Addendum was a totally separate transaction
from the Sales of Interest Agreenent and the Anendnent. The
crossouts and interlineations suggest that the parties were

attenpting to date the Addendum back to the tine of the earlier

docunents. But their attenpts did nothing to clarify their



intentions; the Addendum was | eft anbi guously with two dates that
were not crossed out: Novenber 7, 1985, and Decenber 7, 1985.

G rcunst ances Surroundi ng Executi on of

t he Anendnent and the Addendum

Guardi an introduced Massengill to Thomas S. Ford of Madi son
| nvest nent Conpany. ("Madison"). Ford and Madi son were to arrange
for the syndication of the limted partnership interests. The
parties di spute whet her Madi son was ready and willing to syndicate
all of Massengill's projects in Decenber 1985. Guardi an cl ai ns t hat
Madi son was ready to syndicate all of the projects, but that
Massengi || chose to syndicate only four projects at first, "for tax
reasons."” Massengill clains that Mdison agreed to purchase the
limted partnership interests in four of the projects, but she says
"Madi son had not agreed and never did agree to purchase any of the
other projects." At any rate, Mssengill, Ford of Mdison, and
Martin of Guardian nmet on Decenber 6 and 7, 1985 to review
docunents and "close" the transaction in which Mudison was to
purchase WMassengill's I|imted partnership interests in four
projects. On Decenber 7, 1985, Mrtin of Guardian signed the
Amendnent to Sales of Interest Agreenent, which provided that
Madi son, instead of CGuardian, would purchase the Qakvi ew project
limted partnership interest by giving Massengi |l prom ssory notes,
and that Guardi an woul d purchase Madison's notes from Massengi |

for $130,000 in cash. The reason for these changes in the deal, and



who benefited from the changes, was disputed by the parties.
Massengi || had al ready signed the Arendnent on Novenber 25, 1985.

Also on Decenber 7, 1985, both Mssengill and Martin of
Guar di an si gned t he Addendum Massengill cl ai ns that she signed the
docunent "with the understandi ng and assurance from Quardi an that
the Addendum only applied to the four projects syndicated on
Decenber 7, [1985]." WMassengill's position, as stated in an
interrogatory answer, was that the Addendum was neant to

acknowl edge that, as to the four projects, all conditions called

for in the Sales of Interest Agreenent had been net.?® Quardi an has
advanced two sonewhat inconsistent explanations of the Addendum s
pur pose, claimng both that (1) the Addendum acknow edged t hat al

conditions precedent had in fact been net for the transfer of

Massengill's general partnership interests, and that (2)

Massengill, by signing the Addendum waived any conditions to be

performed by Guardi an and thus obligated herself to sell all of her
general partnership interests. Guardian also argues that the
consideration for the Addendum was the "changes in the deal™
addressed i n the Arendnent. Massengill clains that the four-project
deal was concluded and she already had CGuardian's check for
$130, 000 i n her hand before she ever saw the Addendum She cl ai ns
that an attorney for CGuardi an brought the Addendum to her at the

| ast m nute when everyone was preparing to go honme, and expl ai ned

This argunent is confusing in that one condition,
syndi cation, had been net as to the four projects, but another
condi tion, FnHA approval, had not been obtained, and the record
does not show whet her Massengill's Iimted partners approved of the
transacti on.



to her that the docunent was just "sonething to have on file" until
the instrunents on the four-project deal were recorded.

Madi son later rescinded its purchase of the Ilimted
partnership interests in the four projects and defaulted on its

prom ssory notes. Litigation between Mdison and CGuardi an, and

Madi son and WMassengill, ended in settlenent. Quardian did not
| ocate a syndi cator for any of Massengill's other projects, and all
of them are still owned by Massengill and the other limted
partners.

The Magi strate Judge's Opi nion

The magi strate judge dictated a bench opinioninto the record
on March 25, 1992. After noting the awkwardness a court faces in
trying to interpret and enforce conplex business contracts, the
magi strate judge described the general witten provisions of the
Agr eenment, Amendnent and Addendum The magi strate judge then noted
that neither Massengill nor Martin is a novice or inexperienced in
busi ness contracts, and that M ssissippi |law forbids a court from
writing additional provisions into acontract. The nmagi strate judge
t hen st at ed:

"Absent a nutual m stake, fraud or other illegality, courts
do not have the authority to nodify, add to or subtract from
the terns of a contract validly executed between parties.
Moreover, a witten instrunent nust be consi dered as a whol e
and all parts construed together. It is also a statenent of
M ssi ssippi lawthat contracts are not rendered anbi guous by
the nere fact that the parties do not agree upon their proper
construction. Finally, as a statenent of the applicable | aw
inthis case, where contractual |anguage i s unanbi guous, the
contract nust be enforced literally."” (citations omtted).

The magi strate judge conti nued:
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"Looking at the facts as previously found by the court
and applying the |law of the state of M ssissippi, the court
finds that while certain parts of the contract may have been
subject tointerpretation on what the obligations of Guardi an
Managenent Conpany [were] concerning the obtaining of a
syndi cator, any anbiguity in that regard was cleared up by
t he Addendum The Addendumis cl ear and unanbi guous that al
the conditions have been net. That is, an agreenent, an
addendum to the contract signed by tw parties who are
famliar wwth these types of transactions, the court could
find no fraud or illegality or mstake of fact, therefore
interpreting the docunent as a whole with the Addendum in
pl ace. The court finds that as of the date of the Addendum
Decenber 7, 1985, all conditions of the contract required by
Guar di an Managenent Conpany had been net.

"Accordingly, with that finding, the court decl ares t hat
pursuant to the Sales of Interest Agreenent, the plaintiff
should transfer her general partnership interest in the
schedul ed properties attached to the Agreenent upon the
tendering by the defendant of the agreed-to price of $281.70
per apartnment unit. The other conditions of the contract upon
the tender to that still remain in place as far as the
approval required and that's |left for another day but the
interest as it stands now shall be transferred upon the
tender of the nonies as agreed to."

The nagi strate judge then went on to award Guar di an damages on
the basis that "by not passing the general partnership agreenent
interest to the defendant there has been a |loss of revenue on
managenent fees as clear fromthe testinony." The magi strate judge
ultimtely awarded Cuardi an $73,516.80 for |ost nanagenent fees
resulting from Massengill's refusal to transfer the genera
partnership interests by a particular date for each property as
provided in the Sales of Interest Agreenent.

Dl SCUSSI ON

Full appellate review is appropriate in this case, because
contract interpretationis a question of lawcommtted to the court
rather than a question of fact commtted to the fact-finder.

H ghway Commin v. Patterson Enters., 627 So.2d 261, 263 (Mss
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1993); Leach v. Tingle, 586 So.2d 799, 801 (M ss. 1991). Therefore,

we apply de novo review, which is appropriate to nmake a

"determ nation as to a contract's facial anbiguity."” Reid v. State

Farm Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr.

1986) (appl ying M ssissippi law). To the extent that the magi strate
judge made a finding of fact that all conditions had been net as of
Decenber 7, 1985, we hold that such finding is clearly erroneous.

W will not disturb the magistrate judge's decision to apply
M ssissippi law on general choice-of-law principles and in
accordance with the parties' agreenent.

M ssissippi law favors a determnation that the terns of a
contract are sufficiently definite, so as to carry out the

reasonable intention of the parties. Patterson Enters., 627 So.2d

at 263; Hi cks v. Bridges, 580 So.2d 743, 746 (M ss. 1991); Busching

v. Giffin, 542 So.2d 860, 863 (Mss. 1989). However, M ssissipp
courts will refuse to enforce a contract that is "vague, indefinite

and anbi guous." Sta-Hone Health Agency, Inc. v. Unphers, 562 So.2d

1258, 1260-61 (M ss. 1990)(witten non-conpetition agreenent was

found to be confusing and "nonsensical" and thus too anbi guous to

be enforced); Beck v. Goodwin, 456 So.2d 758, 761 (M ss. 1984);
| zard v. Jackson Prod. Credit Corp., 195 So. 331, 333 (M ss. 1940).

Under M ssi ssi ppi | aw, "vague, indefinite and uncertain"
agreenents, in which the prom ses and performances to be rendered
by each party are not reasonably certain, are not enforceable as

contracts. First Money, Inc. v. Frisby, 369 So.2d 746, 751 (M ss.

1979); See al so Bank of Shaw v. Posey, 573 So.2d 1355, 1358 (M ss.
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1990) (summary j udgnent awarded on breach of contract cl ai mbecause
ternms "were so vague and uncertain as to be unenforceable").

When a writing does not showthe parties' agreenent on a m nor
contract term the reviewng court nmay supply a reasonable
interpretation. For exanple, the M ssissippi Suprenme Court upheld
an option contract in Busching, 542 So.2d at 864, because even
t hough the contract failed to specifically fix a tinme for paynent,
it did state a purchase price. But essential contract terns nmay not
be supplied by a court. "If any essential termis |left unresol ved,
there is sinply no contract and no obligation on the parties." Duke

v. Wiatley, 580 So.2d 1267, 1274 (Mss. 1991). Cuardian and

Massengill's attenpted agreenent is distinguishable from the
contract in the Busching case in that the Agreenent, the Anmendnent
and t he Addendum cont ai n substantial anbiguities on vital contract
provisions, rather than nerely failing to state the tine of
performance. The Duke opini on stated:
"[Without know edge of the parties' intent of an
essential term this Court, and any court, is unable to
determ ne what performance should be required. The

agreenent nust be definite and certain in order to be
enforceable.”

Duke, 580 So.2d at 1274 (citing 17 AM JUR 2D CONTRACTS § 75 (1964).
This Grcuit, applying Mssissippi contract l|aw, has also
recognized that a witing does not constitute an enforceable
contract unless "the terns are sufficiently definite to be legally

enforced." Knight v. Sharif, 875 F.2d 516, 523 (5th Cr. 1989)
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(citing Etheridge v. Ranry, 276 So.2d 451, 454 (Mss. 1973)

(witing dealing with the purchase and sal e of corporate stock was
"too indefinite and uncertain” to be enforceable) ).

Even though M ssissippi courts strive to find contracts
enf orceabl e, an enforceabl e contract nust contain matter which wll

enabl e the court to construe its terns. M d-Continent Tel. Corp. V.

Home Tel. Co., 319 F. Supp. 1176, 1192 (N.D. Mss. 1970). An

agreenent is sufficiently definite and specific to be enforceable
under M ssissippi lawif:

"It contains matter which will enable the court under
proper rules of construction to ascertain its terns,
i ncl udi ng consi deration of the general circunstances of
the parties and if necessary relevant extrinsic
evi dence. "

E.g., Leach v. Tingle, 586 So.2d 799, 801 (Mss. 1991). If the

agreenent is not specific enough for the court to ascertain its

terns, then the contract is not enforceable. In Beck v. Goodw n,

456 So.2d 758, 760 (M ss. 1984), the court found that the agreenent
inthat case, which purported to assure the continuing availability
of autonobil e financing arrangenents, was too vague and i ndefinite
to be enforced. Beck, 456 So.2d at 761. The court noted the
uncertainties inherent in the contract, including, anong other
details, how nmuch noney was to be advanced, when the noney was to
be advanced, and when the advances woul d be repaid. 1d. Because of
these uncertainties, the agreenent was not enforceable as a
contract.

In the case of the Massengil |- Quardi an agreenent, the prom ses

and performances to be rendered by each party are |ikew se not
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reasonably certain, and the three executed docunents are too
contradi ctory, confusing and vague to constitute an enforceable
contract. Even considering testinony on the circunstances
surroundi ng the execution of the three docunents, (as well as the
magi strate judge's sparse findings of fact on the parties'
i ntentions), we cannot determ ne the neaning of vital provisions in
the parties' attenpted agreenent. The docunents contradict one
anot her on inportant issues such as Farnmer's Honme Adm nistration
("FmHA") approval, limted partners' approval and the proper
interpretation of the syndication condition. The nagi strate judge
recogni zed these deficiencies in the agreenent, but stated

unhel pfully that the other approvals are to be "left for another

day. "

The followng is a list of reasons why the attenpted contract
between Q@uardian and Massengill -- as evidenced in the three
docunents they executed -- is too confusing, "nonsensical," vague

and anbi guous to be legally enforceabl e:

(1) First, it remains uncertain whether the parties intended
to enforce the 1.3 "Conditions" clause in the Sales of Interest
Agreenment. The Addendumis so vague that it cannot be determ ned

whet her the |anguage -- "all conditions of the above referenced
contract have been conplied with" -- extinguishes the original
conditions precedent to the sale of Mssengill's genera
partnership interests. The Sales of Interest Agreenent and the
Addendum are internally inconsistent with regard to conditions.

The Sal es of Interest Agreenent requires three conditions that had
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to occur prior to the sale of any of Massengill's general
partnership interests: (1) a "binding" agreenent with a syndi cator
to syndicate all the properties; (2) the approval of Massengill's
limted partners; and (3) FnHA approval of the transfer. Meanwhil e,
t he Addendum provides that all conditions have al ready been net.
Yet, both sides agree, and the evidence shows, that the requisite
approvals, both of which are required by |aw regardless of the
agreenent, were never obtained. The pretrial order |lists as one of
the contested issues "whether approval of FmHA and the limted
partners is required before any general partnership interests can
be transferred to [Guardian]."” In addition, Massengill entered into
a binding syndication contract for only four of the projects, not
for all of them The Addendum however, makes no reference to a
wai ver of those pre-conditions. At trial, counsel for Massengill
tried to determ ne on cross-exam nation of GGuardian's attorney,
Gary d shan, whether CGuardian was claimng that (1) the Addendum
was a wai ver of the syndication condition; or that (2) the Addendum
was nerely to docunent that the syndication condition had been
sati sfied when Guardi an i ntroduced Massengill to Ford. d shan never
settled on either theory; his testinony gave both theories at
different tinmes. In addition, the other two conditions, FnmHA
approval and Iimted partner approval, were glossed over at trial
and in the nmgistrate judge's opinion. The unresol ved
contradi ctions and i nconsi stencies in the docunents with regard to
these two required approvals render it inpossible for any court to

determ ne the existing terns of the contract, nanely, whether the
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approval conditions were waived, or if they are still in effect.

The | anguage in the Addendum is too broad to be given the
meani ng that the magistrate judge assigned to it. The Addendum
stated that all conditions had been net, while the evidence showed
that "all conditions,"” had in fact not been net. The nmagistrate
judge stated that the Addendum was unanbi guous and would be
enforced literally, but then found that one condition, syndication,
had been conplied with, while two other conditions, FnHA approval
and limted partner approval, had not been net, and would be "l eft
for another day." This is an inconsistent and illogical
interpretation.

(2) Alsoinconsistent is the nethod in which the instrunents
were created. The parties submtted drafts of the Sales of
I nterest Agreenent back and forth before a final agreenent was
executed nonths |ater. Li kewi se, the parties took tine to
negotiate and draft the Amendnent to the Sales of Interest
Agreenent. Massengill signed the Amendnent first and CGuardi an's
representative waited to sign it after having | ooked it over for a
few weeks. The Anendnent was detailed and specific. It specified
whi ch exact nunbered cl ause of the Agreenent was bei ng anended and
it detailed the fornmula by which Massengill was to sell her
interests.

The execution of the Addendum was conpletely different from
the nethod i n which the parties had previ ously executed agreenents.
According to the testinony of Massengill and her wtness, the

Addendum was never presented to her for review until the | ast day
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of the closing on the four-project deal. The parties disagree on
what was said about the Addendum Guardian contends that the
Addendum was part of the sanme transaction as the Anendnent, but if
this is true, why didn't the parties include all the terns of the
transaction in one docunent? As discussed above, the Addendum
itself is sketchy as to its terns and what it purports to
acconplish. It provides that all conditions have been conplied
wth, when in fact they had not. GQuardian alleged in its
counterclaimthat on the day she signed the Addendum "Massengil
wai ved t he occurrence of any further conditions to the Agreenent."”
But as we have stated, the Addendum does not contain waiver
| anguage i ndicating the parties' awareness that the conditions had
not been net, but that Massengill intended to waive the conditions
and to consider performance under the Sal es of Interest Agreenent
final on Guardian's part. Instead, the Addendum s | anguage speaks
in terns of conditions already having been net. Because of these
anbiguities and contradictions, we hold that the parties failed to
sufficiently evidence what they intended in their execution of the
Addendumin relation to the two other instrunents.

(3) In addition, the extrinsic evidence considered by the
magi strate court indicates that the parties thenselves were not
certain what obligations were neant to be inposed on each party.
A former draft of the Sales of Interest Agreenent conditions the

sale of the general partnership on Guardian's contracting with a

syndi cator to syndicate the properties |listed on Exhibit A attached

to the draft agreenent. The Agreenent was | ater changed to nake

18



the sal e contingent on Massengill contracting with a syndicator to

syndi cate the properties. In spite of the change in the agreenent,
both parti es appeared to have operated under the assunption that it
was Cuardian's obligation to find a syndicator, and Guardi an
continued to search for a syndicator for Massengill both before the
four properties were syndicated and after the deal for the
syndication for the four properties fell through. Thus, the
parties' course of conduct indicates confusion as to the
responsibilities of the parties under the agreenent. Martin
testified that Guardian had a duty to find a syndi cator and assi st
Massengi | | wth the syndicator for the four properties.
Thereafter, though, Martin clainmed that Guardi an was not obli gated
to find a syndicator, but that it did | ook for a syndicator for its
own protection against Massengill's breach.

The parties were confused about the syndicator issue even
before the Addendum was executed. The |anguage regarding
syndication in the Sales of Interest Agreenent is phrased as a
condition and does not nention CGuardian: "The purchase price and
sale [of the general partnership interests in Mssengill's
proj ect s] is conditional and contingent upon the Seller
[ MassengilI] contracting with a syndi cator binding the syndicator
to syndicate the projects ... and upon an agreenent being
consummat ed between Seller and Syndicator."”

Despite this |anguage, the parties appear to have operated
under the assunption that the original Sales of Interest Agreenent

obligated Guardian to find a syndicator for thelimted partnership
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interests. Adding to the confusion, both parties refer to the
syndi cat or provision interchangeably as a contract prom se and a
condition. The pretrial order lists as contested issues both
whet her Guardi an was required to produce a syndi cator and whet her

Quardian satisfied all conditions precedent under the Sal es of

I nterest Agreenent. Even Guardian's appellate brief to this Court,
whi ch echoes CGuardian's statenent of facts in the pretrial order,
describes the agreenent as being that Mssengill would sell her

general partnership interests "in exchange for Guardian's paynent

of $281 per unit and for Guardian's procuring a syndicator willing

to syndicate" the limted partnership interests. (enphasis added).

Massengill, in her original conplaint and again in the
pretrial order, clains that the Sales of Interest Agreenent "was
contingent upon several conditions being net by the defendant
[ Guardi an]," and she clainms GQuardian was in breach for not neeting
these conditions. In an interrogatory answer, she states that "[i]t
was ny understandi ng that Guardian would be required to syndicate
all of ny projects prior to having the right to purchase the
general partnership interest in any of them" |In another
interrogatory answer she states that Guardian "has failed to
fulfill its obligations pursuant to the Agreenent, i.e. failed to
syndicate all of ny limted partnerships.”

Guardi an's position, as stated in an interrogatory answer, was
that "the Sales of Interest Agreenent does not require such prior
syndi cation, and that had any such requirenent existed, it would

have been el im nated by the Addendum " (This statenent agai n shows
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Guardi an's equivocal position between the two theories of the
Addendum s purpose). Martin of Guardian testified at trial that his
under st andi ng of Guardi an's obligation under the Sal es of |nterest
Agreenment was that "we [would] introduce her to a syndicator and
that's basically it." Q@uardian's position in response to an
interrogatory was that "bringing a syndicator to Ms. Massengill
satisfied [Guardian's] obligations under the Agreenent."

The magi strate judge recogni zed the anbiguity but ruled that
t he | ater-executed Addendumcl arified the i ssue. We hold that this
interpretation was conclusory and clearly erroneous.

(4) Aso, other anbiguities can be found in the Sales of
Interest Agreenent itself. The Agreenent refers to an Exhibit B
whi ch purportedly lists all the security deposits. Yet, no Exhibit

B is attached to the Agreenent. There is an Exhibit B in the

record but it is wunrelated; it is a promssory note between
Massengi || and Madi son, and has nothing to with security deposits.
Thus, it is not certain what the parties intended by naking

reference to an Exhibit B in the Sales of Interest Agreenent

Further, the terns of the Agreenent do not nake certain what
properties are subject to the transfer of Massengill's genera
partnership. Exhibit A nerely lists the nanme of the property, the
nunmber of wunits for each and the nortgage anmount on each; the
contract never provides a nore specific or legal real estate
description of the location of the properties. Thus, we cannot
determne even the city in which each project is located. In

addition, sonme of the project nanes listed in Exhibit A to the
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Sales of Interest Agreenent are crossed out by hand, and a hand-
witten "clarification" signed by Massengill and Martin states that
"the projects lined through are a part of Exhibit A" It is not
cl ear what the parties neant by this.

M ssi ssippi |law recognizes that in the event circunstances
prevent "precise, advance designation of details," |ess precision

isrequiredindrafting a contract. Md-Continent, 319 F. Supp. at

1197. In this instance, however, no circunstances existed to
prevent a specific description. Details such as a property
description could have been provided as drafts of the Sales of
I nterest Agreenent went back and forth prior to execution of the
docunent .

In sum we hold that: (1) It remains uncertain whether any
conditions remain to be net before Massengill is obligated to sel
her interests, because the three executed docunents are internally
i nconsistent and contradict the testinony at trial; (2) the
parties' manner of executing the Addendum was irregular in
conparison with the other docunents, naking it inpossible to
determne their intent; (3) the parties' testinony and behavior
show that they were and still are confused as to the conditions and
obligations inposed by the three docunents; and (4) there is a
m ssing exhibit, and the descriptions are unclear as to where the
properties are located and which properties were neant to be
included in the sale.

Therefore, we hold that the attenpted contract between

Massengi || and Guardian is not sufficiently definite and conplete
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on material points to be | egally enforceabl e under M ssi ssippi | aw.
The magi strate judge's enforcenent of the contract by the granting
of specific perfornmance and danmages was i nappropriate.*

CONCLUSI ON

From our de novo review of this facially anbi guous contract,
we conclude that the magistrate judge clearly erred in awarding
Guardi an damages and specific performance. The three docunents
executed by Massengill and Guardian are so contradictory and

anbi guous that the agreenent as a whole fails. See Unphers, 562

So.2d at 1260-61. It is legally unenforceable, since its terns

cannot be determned by this or any court. See Leach, 586 So.2d at

“Even if the contract were specific enough to be enforced, we
note that Mssissippi law requires even greater certainty and
specificity to support an award of specific performance. Further,
even if a contract is sufficiently clear and definite to nake the
granting of specific performance possi ble, the equitable renedy may
still be inappropriate. Specific performance will generally not be
grant ed where damages may be recovered and the renmedy at law is
adequate to conpensate the conplaining party. Roberts v. Spence,
209 So. 2d 623, 626 (Mss. 1968). In this case, the contract is too
indefinite to permt any enforcenent, nuch l|less the specific
performance relief given by the magi strate judge. The | egal damages
granted by the magi strate judge were specul ative, since it is not
certain when or if the necessary approval by the FnHA and
Massengill's partners woul d have been obtai ned. Under M ssissipp
law, a party nust prove that he is entitled to damages "to a
reasonable certainty." Polk v. Sexton, 613 So.2d 841, 844 (M ss.
1993). Also, nonetary damages are not proper unless Mssengill
breached the contract. As explained in the text, the terns of the
agreenent are too uncertain for Massengill to have understood her
duties under the contract to avoid breach, and too uncertain for a
court to determ ne whether she was in breach or not. In effect, no
contract existed, since it is so vague as to be unenforceable. |If
no contract exists, then there can be no breach, and w t hout breach
then there can be no danmages. See, e.q., First ©Mney, Inc. v.
Frisby, 369 So.2d 746, 751 (Mss. 1979). For all of these reasons,
the magi strate court erred by enforcing this agreenent wth damges
and specific perfornmance.

w |\ opi n\ 92- 7345. opn
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801. The prom ses and performances to be rendered by each party, as
well as the conditions to be net before such performances are due,
cannot be determned with reasonable certainty, as is required
under M ssissippi |aw. See Beck, 456 So.2d at 758-61. We therefore
REVERSE the decision of the magistrate judge enforcing the
contract, and RENDER judgnent that both Mssengill's clains and
Guardi an's counterclaimare dism ssed with prejudi ce because there

is no contract to be interpreted or enforced. See First Money,

Inc., 369 So.2d at 751.
REVERSED and RENDERED
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