UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5720

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
AUGUSTI N CARRI LLO- MORALES,
CARLOS PRADO- YEPEZ, PEDRO
GALLEGCS, JR, and RUDY
LOU S AUSTI N,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Western District of Texas

(July 22, 1994)

Bef ore GARWOOD, JOLLY and SMTH, Crcuit Judges.
GARWOOD, Circuit Judge:

Def endant s- appel | ants Augustin Carrillo-Mrales (Carrillo),
Carl os Prado-Yepez (Prado), Pedro Gallegos, Jr. (Gallegos), and
Rudy Louis Austin (Austin) were convicted of, and sentenced for,
conspiracy to possess, with intent to distribute, nore than one
hundred kil ograns of mari huana, and of aiding and abetting each
other in the comm ssion of the underlying substantive offense. On
appeal , Prado and Gal |l egos contend that the district court erred in

denying their notions to suppress evidence obtained during an



allegedly illegal detention and search by San Antonio police
of ficers. Carrillo and Austin challenge the sufficiency of the
evi dence underlying their convictions. Finally, Prado and Carrillo
raise issues relating to their sentences. W affirm

Facts and Proceedi ngs Bel ow

On January 20, 1992, Oficer John Langerl aan (Langerl aan) of
the Narcotics Bureau of the San Antoni o Police Departnent |earned
from a confidential informant that Prado was in San Antonio to
conduct a narcotics transaction. Wrking with Sergeant Ral ph
Sranek (Sranek) of the Texas Departnent of Public Safety Narcotics
Service, Langerlaan confirnmed the informant's tip that Prado was
staying in Room 124 of a particular La Quinta Inn there and was
driving a red Pontiac with California license plates.!? The
of ficers established surveillance of Room 124 and Prado.

Sranek and Langerlaan | ater | earned fromUnited States Custons
Agent Joe Cisneros that Prado was a docunented narcotics trafficker
from California who frequently wused vehicles wth hidden
conpartnents to snuggle |arge anounts of marihuana, cocaine, and
heroin from Mexico into the United States and to return |arge
anounts of currency to Mexico. Agent C sneros also infornmed the
officers that Prado had a 1988 drug conviction.

On January 20, the officers observed Austin, a known narcotics

trafficker, arrive at the La Quinta in a blue Chevrolet pickup

. Al t hough Langer| aan had no prior experience with the
informant, he believed the informant to be reliable because the
i nformati on provided proved to be correct upon further
i nvesti gati on.

The red Pontiac was not registered to Prado or his wfe.
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truck and neet with Prado in the notel parking | ot for about eight
to ten m nutes.

Later that day, the officers observed Prado and his wi fe take
a wonman, subsequently identified as Susan Harrison (Harrison) of
California, to the San Antonio airport. At the airport, Sranek
approached Harrison and identified hinself as a narcotics officer.
She was extrenely nervous but allowed the officers to search her
purse and | uggage. Harrison infornmed Sranek that she had nade two
deliveries of marihuana fromMAllen to San Antoni o on January 14
and 19, 1992, driving a blue and beige Ford pickup truck. Her
contact in San Antonio was a CGeorge Reynaga, who told her a man
nanmed Carl os woul d pay her and drive her to the airport; she had a
phone nunber for her contact, who was Prado.? The address of the
Crown Paint and Body Shop (body shop), 1414 West Avenue in San
Antonio, was witten on Harrison's plane ticket. She al so had
receipts for two notels in San Antonio; witten on the back of one
recei pt was the tel ephone nunber for the La Quinta | nn where Prado
was staying and the nunber 124.°3

On January 21, Prado and his wife noved to the Rodeway |nn

Motel.* On the norning of January 22, officers observed Prado and

2 Harrison informed Sranek that Prado had agreed to deposit
$4,000 in her bank account and to reinburse her for her plane
fare and notel roons. He told her she could choose an autonobile
fromthe Crown Paint and Body Shop at 1414 West Avenue in |lieu of
paynment in cash. Followi ng Prado's arrest, officers discovered a
pi ece of paper with Harrison's bank account nunber in his
possessi on.

3 In addition, the nunber of a pager rented by Carrillo was
witten on one of Harrison's hotel receipts.

4 Prado clainmed to have | ost an address book in his room at
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his wiwfe drive to 2046 West Craig in San Antoni o, where they net
wth George Reynaga and Carrillo. At that address, the officers
observed a blue and beige Ford pickup truck wwth a white canper
shel |l matching the description given by Harrison of the vehicle in
which she transported nmarihuana. Later that afternoon, the
officers followed Prado and Maria Reynaga, Ceorge's wife, in a
white Mtsubishi with California |icense plates, and Carrillo, in
the Ford pickup truck, to 1122 Waverly in San Antonio. Carrillo
parked the pickup truck in the driveway. Ms. Reynaga got out of
the Mtsubishi and went into the residence.® Carrillo and Prado
checked the doors of the pickup to ensure that they were | ocked,
then got into the Mtsubishi. Ms. Reynaga joined them a few
mnutes later, and they returned to 2046 West Craig. Later that
eveni ng, the officers observed Reynaga and Carrill o stop by Prado's
motel room where they remai ned for approximtely fifteen m nutes.

On January 23, the officers observed Prado check out of the
Rodeway I nn and take his wife to the airport, where he purchased a
one-way ticket to Los Angeles for her. They observed him then
travel to the body shop at 1414 West Avenue in San Antonio. Two
bui l dings were at 1414 West Avenue: an office building for the
body shop busi ness and a garage shop adj oi ning. The buil di ngs were
simlar in appearance, and were connected by an awni ng. The nunber

1414 was affixed to the shop building as well as to a sign hangi ng

the La Quinta; nmenbers of the notel staff |ater found the book
and turned it over to the police.

5 1122 Waverly was the residence of Jorge and Maria Torres,
the parents of Ms. Reynaga.



over the office door. Gallegos lived in the shop, which he cl ai ned
was 1418 West Avenue rather than 1414 West Avenue.

At the body shop, the officers saw Prado neet with Gall egos,
the owner of the shop, and Austin arrive a short tine |ater.
Shortly before one o' cl ock, Prado was observed going to lunch at a
nearby Kettle restaurant with Carrillo and George Reynaga. After
| unch, Prado returned to the body shop in the red Pontiac. Reynaga
drove Carrillo to within a few bl ocks of the body shop; Carrillo
wal ked the short di stance remaining. Austin, who had | eft the body
shop earlier, returned at approximately 1:30 p.m

O ficers observed Prado gi ve what appeared to be a set of keys
to Carrillo, who | eft the shop on foot. Sergeant Sranek testified
that Carrillo was constantly looking in every direction as he
wal ked down the street as though he were worried about being
followed. The officers attenpting to follow him eventually | ost
sight of him The officers sawthat after Carrillo left, Gallegos
and Austin stood outside the body shop, |ooking up and down the
street. Carrillo returned to the body shop in the white
M t subi shi, which he drove directly into the garage area. Sergeant
Wal ker of the Texas Departnent of Public Safety observed Austin
and/ or Gal |l egos cl ose the garage door after the Mtsubishi entered;
t he garage door previously had remai ned open.® Oficer Langerlaan
testified that he observed Austin, Prado, and Gall egos | ook around

the area surroundi ng the body shop in a suspicious nmanner.

6 On cross-exam nation, WAl ker stated that he saw Austin and
Gal | egos standing at the garage door but conceded that he did not
know whi ch man opened and cl osed the door for the M tsubishi.
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Believing that the defendants were involved in an illegal
drug-related activity, Langerlaan and Sranek called a neeting of
the officers conducting surveillance to discuss the possibility of
arresting the defendants and securing the prem ses. The
surveillance force included approximately eight plain clothes
of ficers. In addition, three or four uniformed police officers
were called in for back up

The officers observed Carrillo enmerge from the body shop
carrying a black bag and | uggage. He placed the bags in the red
Pontiac, which was parked underneath the awni ng separating the two
bui | dings, and prepared to | eave in the car with Prado. Believing
Carrillo and Prado were about to |eave wth contraband, the
of ficers decided to stop the car.” As officers were stopping Prado
and Carrillo, Sranmek and Sergeant Wal ker of the Departnent of
Public Safety secured Gal |l egos, whom they observed running toward
the back of the office area. Langerlaan approached the body shop
area and attenpted to open the garage door. Wen he was unable to
do so, he heard a voice frominside the shop tell himto try the
ot her door. Wen Langerlaan entered the shop, he observed Austin
wal king toward the white Mtsubishi. Austin was secured.

Agent Cisneros advised Prado of his constitutional rights in

Engl i sh and Spani sh and obtained witten consent fromhi mto search

! Thi s deci sion was based on the officers' surveillance of the
def endants' activities and their fear that, due to heavy traffic
conditions and the Iimted nunber of avail able officers, any
attenpt to follow the car would prove fruitless and possibly
dangerous. On previous occasions during the investigation,

of ficers had been unable to maintain surveillance of vehicles
driven by suspects.



the red Pontiac. Oficers noticed a faint odor of mari huana in the
trunk area, although no mari huana was found in the Pontiac. 1In a
bl ack bag belonging to Prado in the Pontiac's trunk, they found a
set of keys to the Ford pickup Harrison had descri bed. The pickup
was | ater searched pursuant to a warrant; it contained mari huana in
a fal se canper top. Also found in the red Pontiac was a note with
Harrison's nane and bank account nunber. During the protective
sweep of the body shop, officers discovered a set of scales and
mar i huana in plain view

Sranek and Langer| aan obtained a search warrant for 1414 West
Avenue, as well as for the West Craig and Waverly residences.?®
They found 143 pounds of marihuana in the white M tsubishi which
was i n the shop, 50 pounds of marihuana in 2 suitcases found in the
uncovered cargo area of a Chevrolet Blazer which appeared to be
under goi ng sonme type of restoration, 30 pounds of marihuana in a
trash can in Gallegos's residence, a large neasuring scale in the
Bl azer, and various papers |linking the defendants.® Approxi mately
130 pounds of nmarihuana were found in the hidden conpartnent
| ocated in the canper top of the blue and bei ge Ford pi ckup truck,

whi ch was parked at the Waverly address.® In all, officers seized

8 During the initial stop on January 23, Gallegos refused to
consent to a search of the body shop. The officers infornmed him
that the shop would be secured until a warrant coul d be obtai ned.

o O the 143 pounds of mari huana found in the Mtsubishi, only
86 pounds were found during the initial search. Several weeks
|ater, pursuant to atip froma confidential informant, a
subsequent search reveal ed 57 additional pounds in a secret
conpartnent in the car.

10 Harrison had admtted she delivered 130 pounds of marihuana
on one of her trips from MAlIen.
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344. 86 pounds of mari huana.

In an indictnent filed February 5, 1992, a grand jury charged
all four defendants with violations of 21 U S.C. 8§ 846 (count one)
and of 21 U S.C § 841(a)(1l) and 18 U.S.C. § 2 (count twd). Count
one charged defendants with conspiracy to possess, wth intent to
distribute, over 100 kil ograns of marihuana. Count two all eged
t hat defendants ai ded and abetted the possessi on of mari huana with
intent to distribute the sanme. Defendants pleaded not guilty and
proceeded to trial, where a jury found all four guilty on both
counts.

The district court sentenced Carrillo to concurrent terns of
70 nont hs' inprisonnment on count one and 60 nont hs' i nprisonnment on
count two, to be followed by 4 years' supervised release. Bot h
Prado and Austin received concurrent ternms of 120 nonths
i nprisonment on both counts and concurrent ternms of 8 years'
supervi sed rel ease on count one and 4 years' supervised rel ease on
count two. In addition, the district court inposed on Austin a
fine of $2,500. Gallegos was sentenced to concurrent terns of 58
mont hs' i nprisonnent and concurrent terns of 3 years' supervised
rel ease on both counts.

Al four defendants filed tinely notices of appeal.

Di scussi on

Motions to Suppress

Prado and Gal | egos chal |l enge their convictions, claimngthat
the district court erred in denying their notions to suppress and

in admtting evidence obtained during the allegedly illegal



detention and subsequent search.!* Prado conplains of the search
of the red Pontiac, Gallegos of the entry into the buildings at
1414 West Avenue after the initial stop as well as of the |ater
entry and search pursuant to the warrant. The district court
summarily adopt ed t he magi strate j udge's fi ndi ngs and
recommendation that the notions to suppress be denied. @Gllegos
filed objections to the magistrate judge's report; Prado did not.
Bot h defendants raised continuing objections to the adm ssion of
the chal | enged evidence at trial.

The magi strate judge ruled that the officers' actions at the
body shop on the afternoon of January 23 did not constitute a ful
arrest of the defendants, but nerely a stop and detention as
envi sioned by the Suprene Court in Terry v. Chio, 88 S.Ct. 1868
(1968). Such a stop does not require that the officers act upon
probabl e cause; reasonabl e suspicion will suffice. The nagistrate
judge had "little difficulty in concluding that reasonable
suspicion existed to warrant the stop of the Prado vehicle," based
upon the officers' surveillance of the defendants' activities, the
information gathered from other |aw enforcenent agencies, and
Harrison's adm ssions of transporting mari huana and her i nformation
inplicating Prado. On appeal, Prado and Gal | egos contend t hat they
were in fact arrested and that, because there was not probable
cause to support their warrantl ess arrest, their notion to suppress

shoul d have been granted. 2

1 We denied Carrillo's post-oral argunment notion to adopt the
briefs (and suppression argunents) of Prado and Gal | egos.

12 Prado concedes that, if the stop were proper, his consent to
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In reviewng a district court's ruling on a notion to
suppress, we review questions of |aw de novo. United States v.
Sanders, 994 F.2d 200, 202-03 (5th Gr.), cert. denied, 114 S. C
408, 608 (1993). We consider the evidence in the light nost
favorable to the verdict, and accept the district court's factual
findings unless clearly erroneous or influenced by an incorrect
viewof the law. I1d. (quoting United States v. Ml danado, 735 F. 2d
809, 814 (5th Cir. 1984)).

We assune, arguendo, that the detention of the defendants at
the body shop constituted a full arrest.!® Because the officers
arrested the defendants without a warrant, their actions nust have
been supported by probable cause and necessitated by exigent
circunstances. Wlsh v. Wsconsin, 104 S.C. 2091, 2093 (1984);
Payton v. New York, 100 S.Ct. 1371 (1980). See also United States
v. Richard, 994 F.2d 244, 247 (5th Cr. 1993) ("Thus, if agents
have no warrant and no consent, even if they have probabl e cause
and statutory authority to arrest a suspect, they nust also have
exigent circunstances to enter."). W consider here whether the
of ficers had probable cause to arrest the defendants and whet her
exigent circunstances existed to justify proceeding wthout a

war r ant .

a search of the red Pontiac was valid.

13 The facts are not at odds with our assunption that an arrest
occurred. Al npst a dozen | aw enforcenent officers, proceeding

w thout a warrant and wi th weapons drawn, stopped Prado's vehicle
and entered the prem ses of the body shop, seizing and
handcuffing all four defendants. The defendants were frisked for
weapons, and were read their Mranda rights.
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A Governnent's Failure to Cbject to Magistrate Judge's
Report

As an initial matter, we address Gallegos's claimthat, even
if the officers did have probabl e cause to enter the body shop, the
governnment nmay not argue on appeal that probable cause existed
because it did not object to the portion of the magi strate judge's
report intimating that probable cause was | acking. W disagree.

The magistrate judge's report is arguably anbi guous on the
i ssue of probable cause. The magistrate judge stated in his
recommendati on t hat he was "unabl e to conclude that officers should
have, or even legally could have, obtained a search warrant prior
to the onset of the exigent circunstances.” It is possible that
the nmagi strate judge was concerned t hat probabl e cause for a search
m ght not have existed prior to the discovery of the mari huana and
scales inside the body shop during the arrest and subsequent
protective sweep, or that such a concern mght legitimtely have
i nfluenced the officers in not sooner seeking a warrant. Earlier
in the sanme di scussion, however, the nagistrate judge stated that
the officers "knew at |east two of the defendants remai ned inside
[the body shop] and reasonably believed that marijuana was al so
there." (Enphasi s added.) The reasonable belief that the
def endants were inside the body shop with a controlled substance
constitutes probable cause to believe that a crinme was being
commntted and that the persons to be arrested were involved.
Further, the magistrate judge's report states, "The critical facts
establ i shing the probabl e cause necessary for a warrant, i.e. the

nmeeting of Prado and the ot her defendants at 1414 West Avenue, the
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arrival of the Mtsubishi driven by Carrillo, and the suspicious
actions of the defendants in attenpting to detect surveill ance,
occurred on January 23 prior to the 4:55 p.m seizure of Prado's
vehicle." (Enphasis added).

Mor eover, the determ nati on of probabl e cause i s a question of
| aw, although based upon factual findings. See, e.g., United
States v. Orozco, 982 F.2d 152, 154 (5th Gr. 1993). In Nettles v.
VWai nwight, 677 F.2d 404 (5th Cr. Unit B, 1982) (en banc), we
established the rule that a party's failure to file witten
objections to a magistrate judge's proposed findings and
recommendations bars the party from"de novo determ nation by the
district judge of an issue covered in the report and shall bar the
party fromattacki ng on appeal factual findings accepted or adopted
by the district court except upon grounds of plain error or
mani fest injustice." Nettles, 677 F.2d at 410 (enphasis added). !
Cases followng Nettles apply the rule only to a nagi strate judge's
findings of fact and not to his conclusions of |aw See, e.q.
McFadden v. Cabana, 851 F.2d 784, 790 (5th Cir. 1988) (court did
not determ ne whet her habeas petitioner had wai ved appeal on issue
by failing to object to magistrate judge's recommendation on
particul ar issue because petitioner did not question the factual
findings but only the legal determ nations), cert. denied, 109
S.C. 1541 (1989); Brue v. Heckler, 709 F.2d 937, 939 (5th Gr.

1983) (right to appellate review not prejudiced by failure to

14 Thi s bar does not apply, however, unless the magistrate
judge infornms the parties of the tinme limts for filing
objections. Nettles, 677 F.2d at 410.
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object to magistrate judge's report because report contained no
factual findings); Tijerinav. Estelle, 692 F.2d 3, 5n.1 (5th Cr
1982) (Nettles bar applies only to factual findings adopted or
accepted by district court).

Since the magistrate judge's recommendation was that all the
notions to suppress be denied, and since the report was, fromthe
governnent's point of view, at the worst anbi guous on the ultinate
conclusion of probable cause, and it resolved all the disputed
historical facts favorably to the governnent, the governnent's
failure to object to the report did not forfeit its right to
contend that the report's recommendations should be accepted
because the underlying facts found establish probable cause.

B. Pr obabl e Cause

Pr obabl e cause exi sts when facts and circunstances within the
know edge of the arresting officer would be sufficient to cause an
of ficer of reasonable caution to believe that an offense has been
or is being conmtted. United States v. De Los Santos, 810 F.2d
1326, 1336 (5th Gir.), cert. denied, 108 S.Ct. 490 (1987).

In the present case, the law enforcenent officials had
conducted surveillance of Prado and his contacts for four days.
They acted upon a tip from a confidential informant whose
i nformati on proved correct upon corroboration. Most inportantly,
Harrison informed the officers that she had delivered two | oads of
mari huana to San Antonio. She inplicated Prado, who took her to
the airport and arranged paynent for her services and expenses.
Gal | egos' s body shop cane under suspicion because the address of

t he body shop was witten on her plane ticket, and because Harrison
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stated that Prado told her she could choose an autonobile fromthe
body shop in lieu of cash paynent for her delivery services.
Finally, the officers observed Prado, Austin (a known narcotics
trafficker), and Carrillo at the body shop with Gall egos on January
23; the nen appeared nervous and alert to the possibilities of
surveillance. Wen Carrillo drove the Mtsubishi into the garage
area, Austin and Gllegos closed the doors; the doors had
previ ously remai ned open.

The officers knew that Prado was in San Antonio to conduct a
narcotics transaction. On January 23, they had reason to believe
that he was ready to | eave San Antoni o and coul d reasonably surm se
t hat he was conpl eting his business there.! The officers observed
activity around the body shop which conported wth their
suspi ci ons. Wen the def endants energed after secreting thensel ves
in the garage area with the Mtsubishi, the officers could
reasonably have believed that Prado and Carrillo were leaving with
contraband in the red Pontiac. W hold that the officers acted
w th probabl e cause.

C. Exi gent G rcunstances

The defendants conplain that the officers inpermssibly
created the all eged exigent circunstances by stopping the Pontiac
at the body shop rather than following it to a |ocation out of
sight fromthe garage to prevent arousing the suspicions of the

defendants remaining in the body shop. Gal | egos al so conpl ai ns

15 Prado and his wife had checked out of the Rodeway |nn before
Prado took her to the airport for a one-way trip to California.
The officers had not observed Prado checking into any other

not el .
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that the officers could not rely on exigent circunstances to
justify their entry of the body shop because they did not have
probabl e cause to enter or secure his residence. As di scussed
above, however, probable cause did exist.

Qur determ nation of whether exigent circunstances existed is
based on a nunber of factors, including the degree of urgency
i nvol ved, the anobunt of tine necessary to obtain a warrant, the
possibility of danger to officers remaining to guard the site of
the contraband, a reasonable belief that contraband wll be
renoved, and the ready destructibility of the contraband. United
States v. Vasquez, 953 F.2d 176, 180 (5th Cr.), cert. denied, 112
S.Ct. 2288 (1992).

Al t hough Gallegos clains the officers could have obtained a
warrant before a warrantless search or arrest becane necessary,
officers are not required to obtain a warrant as soon as it is
practicable to do so. United States v. Wbster, 750 F.2d 307, 327
(5th Gr. 1984), cert. denied, 105 S. C. 2340 (1985). In this
case, the need to seek a search warrant for the prem ses of the
body shop did not arise until the afternoon of January 23. Prior
to that tinme, the only evidence linking the body shop to the
narcotics transaction were Harrison's statenments and the address
witten on her airline ticket. It was only as the activities
surroundi ng the prem ses unfol ded during the afternoon of the 23rd
that the need to search the body shop arose.

Al t hough the officers al nost certainly knew that stopping the
red Pontiac at the body shop would reveal their presence to the two

defendants remaining inside, necessitating a protective search
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they decided to do so anyway for fear that they would | ose the car
intrafficif they attenpted to followit to another |ocation. The
of ficers believed Prado had concl uded the narcotics transacti on and
was ready to |l eave town. The possibility that the officers could
have waited to stop the Pontiac several blocks fromthe body shop
to prevent detection by Gallegos and Austin never arose, because
the intersection with Interstate H ghway 10 was only a few bl ocks
away. The officers feared losing the Pontiac in the heavy rush
hour traffic on the interstate or, perhaps, endangering the
officers and other notorists if Prado and Carrillo attenpted to
evade the police. These circunstances justify the stop of the
vehicl e at the body shop.

The entry of the body shop was also justified by exigent
ci rcunst ances. When Prado and Carrillo were stopped in the red
Pontiac, the officers were aware that Austin and Gal |l egos renai ned
in the building. Not knowi ng whet her either defendant was arned,
the officers acted reasonably in securing the two nen to ensure
their own safety and to prevent escape. Furthernore, the officers
conducting the surveillance reasonably believed that there was
mari huana inside the body shop; their entry precluded its
destruction. That these fears were reasonable is evident from
Gall egos's attenpt to run from the body shop upon the officers'
approach; they could reasonably have concluded that he was
attenpting to escape, obtain a weapon, or destroy the contraband.
Furthernore, the officers did not have tinme to obtain a warrant
after stopping the red Pontiac and before arresting Austin and

Gal | egos and securing the prem ses.
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D. Search Pursuant to the Warrant

Gal l egos clains that the search warrant ulti mately obtai ned by
the officers on January 24 was tainted by the allegedly illega
conduct of the officers in conducting the initial arrest and
protective sweep of the prem ses. He clainms that, wthout the
evi dence of the mari huana and scal es viewed during the sweep, the
of ficers woul d not have had probable cause to obtain the warrant.
As di scussed above, the officers did have probable cause. The
search warrant was not tainted.

Finally, Gallegos clains that, even if the search warrant was
valid, the officers exceeded the scope of the warrant when they
searched hi s residence, which was at 1418 West Avenue. The address
in the warrant was that of the body shop, 1414 Wst Avenue. He
contends that the officers acted in bad faith in searching his
resi dence because they were aware the search warrant di d not extend
to the correct address for his residence. Following his arrest,
Gallegos listed his address, 1418 Wst Avenue, on an interview
sheet. Langerl aan and Sranmek were the officers in charge of
obtaining the search warrant; neither officer saw Gallegos's
i nformati on sheet until after the search warrant had been execut ed.

Gal | egos' s residence was inside the building where the garage
area was |located. The nunber 1414 was painted on the outside of
that building. The two buildings on the premses were simlar in
appearance and separated by an awning; the nane Crown Paint and
Body Shop was on both buil di ngs.

Under the circunstances, the officers acted reasonably and in

good faith in not including the address 1418 Wst Avenue in the
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warrant application and in assum ng that the warrant for 1414 West
Avenue covered both buildings. See Maryland v. Garrison, 107 S. Ct.
1013 (1987); United States v. Gordon, 901 F.2d 48, 50 (5th Gr.
1990) .

E. Legality of Arrest

Because the of ficers were acti ng upon probabl e cause and under
exi gent circunstances, the defendants' arrests and the protective
search of the body shop prem ses were not unl awful, and the ensui ng
search wth the warrant was not tainted. The district court
properly denied the defendants' notions to suppress the evidence
obtained as a result of the defendants' arrest at the body shop.
1. Sufficiency of the Evidence

Carrillo and Austin conplain that the evidence is insufficient
to support their convictions. Upon such a claim we review the
evi dence, whether direct or circunstantial, and all the inferences
reasonably drawn from it, in the light nost favorable to the
verdict. United States v. Salazar, 958 F.2d 1285, 1290-1291 (5th
Cr.), cert. denied, 113 S.Ct. 185 (1992). Qur inquiry is whether
a rational trier of fact could have found that the evidence
established guilt beyond a reasonable doubt. United States v.
Carrasco, 830 F.2d 41, 43 (5th Gr. 1987).

To obtain convictions on count one, the governnent was
required to prove: (1) the existence of an agreenent between two
or nore persons to violate the narcotics laws; (2) that the
def endants knew of the conspiracy and intended to join it; and (3)
that the defendants did participate in the conspiracy. United

States v. Leed, 981 F.2d 202 (5th Cir.), cert. denied, 113 S. Ct.
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2971 (1993). On count two, the governnent was required to prove
that the defendants ai ded and abetted each other in the (1) know ng
(2) possession of marihuana (3) with intent to distribute it.
United States v. Molinar-Apodaca, 889 F.2d 1417, 1423 (5th Cr
1989) .

A Evidence as to Carrillo

Carrillo argues that the jury inproperly convicted himon the
basis of his innocent activities of driving the blue and tan Ford
pi ckup and the white M tsubishi. He contends that his presence
out si de the body shop on January 23, and his actions in | eaving on
foot and returning in the Mtsubishi, are i nadequate proof because
no contraband was found in the Pontiac in which he was | eaving with
Prado. Although the officers later found mari huana in the trunk
and hidden conpartnent of the Mtsubishi, he clains that his
earlier control of the vehicle is not enough to i nfer possession of
the mari huana in the hidden conpartnent. This argunent totally
i gnores the mari huana found in the trunk of the M tsubishi.

I n sonme circunstances, control of a vehicle permts inference
of know edge of its contents. United States v. Ri chardson, 848
F.2d 509, 513 (5th Cr. 1988). In cases involving hidden
conpartnents, however, reliance may not be placed solely on the
defendant's control of the vehicle. United States v. G bson, 963
F.2d 708, 710 (5th Gr. 1992); Richardson, 848 F.2d at 513. "The
general rule inthis circuit is that know edge can be inferred from
control over the vehicle in which the drugs are hidden "if there
exi sts other circunstantial evidence that is suspicious in nature

or denonstrates guilty know edge.'" United States v. Garza, 990
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F.2d 171, 174 (5th Cr.) (quoting United States v. Anchondo-
Sandoval , 910 F.2d 1234, 1236 (5th Gr. 1990)), cert. denied, 114
S.C. 332 (1993). This Court has relied on additional factors such
as nervousness or inconsistent stories given by the defendant to
provi de that circunstantial evidence. See, e.g., G bson, 963 F. 2d
at 711; Garza, 990 F.2d at 175.

Here, officers conducting surveillance of the body shop
observed that Carrill o exhibited nervousness and appeared to check
behind him for surveillance when he wal ked fromthe body shop on
his way to pick up the Mtsubishi. Eighty-six pounds of mari huana
were found in the trunk of the Mtsubishi. Carrillo was present in
the garage area of the body shop prior to the arrests; there was
mari huana in plain viewin the garage as well as a noticeabl e odor
of the marihuana. |In addition, officers found a piece of paper in
Carrillo's possession with a pager nunber; Prado had a card with
t he sanme nunber on it.

The record supports Carrillo's conviction.

B. Evi dence as to Austin

Austin correctly clainms that neither his nere presence at the
body shop on January 23 nor his close association with the other
def endants, standing alone, suffices to support his conviction
United States v. Martinez-Mncivais, 14 F.3d 1030, 1035 (5th G
1994) (mere presence at a scene of crimnal activity cannot support
a conviction for involvenent in a narcotics conspiracy when such
evi dence stands alone); United States v. Hernandez-Beltran, 867
F.2d 224, 226 (5th Cr.) (evidence of nere presence and associ ati on

al one are insufficient to sustain conviction), cert. denied, 109
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S.C. 2439 (1989). Austin disregards other evidence which,
together with his presence and association with the conspiracy,
weigh in favor of affirmng his conviction.

Austin's involvenent in the events occurring between January
20 and 23, so far as shown by the record, consists of his brief
meeting with Prado at the La Quinta on January 20 and his presence
at the body shop on January 23. He and Gal | egos stood outside the
body shop |ooking up and down until the Mtsubishi, |oaded with
mar i huana, drove in, whereupon he and/or (allegos cl osed the door
and both entered the shop. The officers arrested Austin in the
garage area of the body shop, which snelled of mari huana, near an
open vehicle with unzi pped suitcases containing mari huana. Upon
his arrest, officers found in his possession a pager, a card with
nunbers whi ch resenbl ed a drug | edger, and busi ness cards with the
name of a restaurant where Prado had eaten witten on one and the
nunber of Prado's notel room at the Rodeway |Inn on another.
Austin's business nunber was found in Gall egos's |iving area i nside
the body shop. Significantly, officers found a pager in Prado's
possessi on which Austin had received from John Garza, Austin's
busi ness associ at e.

Al t hough the question is indeed a close and difficult one, we
ultimately conclude that the evidence as a whole, viewed in the
light nost favorable to the verdict, is sufficient to sustain
Austin's conviction, though only by the narrowest of margins.

I11. Sentencing |ssues
We wi |l uphold a sentence i nposed under the CGuidelines so |long

as it is the result of a correct application of the Guidelines to
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factual findings which are not clearly erroneous. United States v.
Al faro, 919 F. 2d 962, 964 (5th Gr. 1990). Determ nations of |egal
principles are reviewed de novo and factual findings are reviewed
for clear error. United States v. Muwurning, 914 F. 2d 699, 704 (5th
Cr. 1990). A factual finding is not clearly erroneous if it is
pl ausible in Iight of the record read as a whole. United States v.
Sanders, 942 F.2d 894, 897 (5th Cr. 1991).

A Prado's Role in the Ofense

In his supplenental brief, Prado argues that the district
court failed to resolve the contested issue of his | eadership role
in the conspiracy. 1In the presentence investigation report (PSR)
prepared prior to Prado' s sentencing hearing, the probation officer
recommended i ncreasing Prado's offense level by two | evels for his
role as a | eader or manager of a crimnal activity which did not
i nvol ve five or nore participants and was not ot herw se extensi ve.
US S G 8 3Bl.1(c). Prado objected to this aspect of the PSR in
writing and again before the court at the sentencing hearing.

“I'f the cooments of the defendant and the defendant's counsel
or testinmony . . . allege any factual inaccuracy in the presentence
i nvestigation report[,]" the sentencing court nust nmake "(i) a
finding as to the allegation, or (ii) a determ nation that no such
finding is necessary because the matter controverted wll not be
taken into account in sentencing." Feb. R CRM P. 32(c)(3)(D).
According to the record of the sentencing hearing, the district
court did not nmake a factual finding on the issue of Prado's role
in the conspiracy. It appears, however, that Prado's counsel

conceded that such a determ nation would be unnecessary because
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Prado faced the statutory nmandatory m ni nrumsentence of 120 nont hs:
"THE COURT: Now, the Governnent announces no objections
to the presentence report. The Defendant, M. Bl agg,
there was one objection concerning . . . l|leadership in
the instant offense. Do you have that objection?

"MR  BLAGG (for defendant Prado): Your Honor, that
obj ection needs a ruling by the Court.

"THE COURT: Al right.

"MR  BLAGG But | would say this, and I've told ny
client, | don't think it makes any difference in what the
sentence in this case wll be. M client's aware of the
statutory mandatory m ni mumsentence of 120 nonths. So,
| don't wish to pursue it any further than nmaking the
obj ection here for the record.

"THE COURT: Al right, fine. Anything else, M. Baunan,
do you have anything to that?

"MR. BAUMAN (for the Governnent): No, Your Honor."
(Enphasi s added.)

The court accepted counsel's decision not to pursue the | eadership
obj ection and cal cul ated Prado's offense level with the two-Ievel
increase for his role in the offense.

Wthout the increase, Prado's total offense | evel would have
been 26, which with a crimnal history category of Ill yields a
sentencing range of 78 to 97 nonths' inprisonnment. At |evel 28,
with the sanme crimnal history category, the sentencing range was
97 to 121 nonths. Because of the statutory mandatory m ninmum
sentence, however, the district court cal cul ated Prado's sent enci ng
range to be 120 to 121 nonths. The court chose the | ower nunber,
i nposi ng concurrent ternms of 120 nonths' inprisonnment for both
counts. If the court had rejected the |eadership increase, the
only effect would have been to nullify the court's already-limted

choice of sentencing range; Prado would have received the sane
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sent ence.

On appeal, Prado argues that, even though the |eadership
i ncrease had no effect on the length of his sentence, he was still
harmed by the district court's failure to resolve the conflict
because the Bureau of Prisons relies on the sentencing court's
factual determnations in deciding an inmate's institutional
assignnent and eligibility for certain prograns. See FED. R CRM
P. 32 advisory conmittee's note (1983 amendnent).!® Counsel for
Prado did not raise the institutional assignnment or program
eligibility concerns, or any other concerns anal ogous thereto or
rel ated to Bureau of Prison or Parol e Conm ssion consi derations, as
a ground for objection at the sentencing hearing.

It appears that the district court took counsel at face val ue
and did not pursue the objection to nake any determ nation as

required by Rule 32(c)(3)(C). Because Prado received the statutory

16 The Advisory Conmittee's notes to the 1983 anmendnent addi ng
subdivision (c)(3)(d) to Rule 32 state as foll ows:

"As noted above, the Bureau of Prisons and the
Par ol e Comm ssi on nmade substantial use of the
presentence investigation report. Under current
practice, this can result in reliance upon assertions
of fact in the report in the making of critical
determ nations relating to custody or parole. For
exanple, it is possible that the Bureau or Conm ssion,
in the course of reaching a decision on such matters as
institution assignnent, eligibility for prograns, or
conputation of salient factors, will place great
reliance upon factual assertions in the report which
are in fact untrue and which renmai ned unchal | enged at
the time of sentencing because defendant or his counsel
deened the error uninportant in the sentencing context
(e.g., where the sentence was expected to conformto an
earlier plea agreenent, or where the judge said he
woul d di sregard certain controverted matter in setting
the sentence)."”
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mandat ory m ni mumsent ence, and because he did not ask the district
court to pursue the factual determnation at his sentencing, no
harnful error occurred in the district court's sentencing of
Prado. ’

B. Sentencing of Carrillo

Carrillo clains that changes to the Guidelines in 1992 entitle
himto a reviewof his sentence. These changes becane effective on
Novenber 1, 1992, shortly after the district court pronounced
Carrill o' s sentence on Cctober 15.

Carrillo specifies three changes, which he asserts could be
applied retroactively and which could have affected his sentence.
First, he clains that the commentary to section 1B1.3 (rel evant
conduct) was anended to provide that, because the scope of the
crimnal activity of one defendant may not necessarily be the sane
as the scope of the entire conspiracy, rel evant conduct need not be
the sanme for every participant. U S S. G § 1Bl1.3, comment. (n.2)
(1992). He ignores, however, that this sanme provision, albeit
phrased differently, existed as part of Application Note One to the

1991 version of section 1B1.3.' There was no presently rel evant

17 Prado al so clains that the evidence does not support a
finding that he was a | eader of the conspiracy. He contends that
he and his co-conspirators were roughly equal in culpability, so
that no defendant should receive an adjustnment for role in the
offense. U S S G 8§ 3Bl1.4, comment. The record does not
substantiate this claim

18 The 1991 version stated:

"Because a count may be broadly worded and i ncl ude the
conduct of nmany participants over a substantial period
of tinme, the scope of the jointly-undertaken crim nal
activity, and hence rel evant conduct, is not
necessarily the sane for every participant.” U S S G

25



change in the substantive neaning of the Cuidelines.

Second, Carrillo asserts that an anendnent to the commentary
of section 2D1.1 could affect his sentence. This comment provides:
"[Where the court finds that the defendant did not
intend to produce and was not reasonably capable of
produci ng t he negoti ated anount, the court shall excl ude
fromthe guideline calculation the amount that it finds
the defendant did not intend to produce and was not
reasonably capable of producing.” UusS S G § 201.1,

coment. (n. 12) (1992).
Again, however, Carrillo has ignored the fact that the sane
provi si on was present, verbatim in the coomentary to section 2D1. 4
of the 1991 Cuidelines. The 1991 version of section 2D1.4,
governi ng attenpts and conspi raci es, was del eted and its provi sions
moved to the commentary to section 2D1.1 in the 1992 Cui delines.

Finally, Carrillo clains that his sentence should be revi ewed
in light of anmendnents to the comentary to section 3El.1,
governi ng acceptance of responsibility. Application Note One to
section 3E1.1 was anended in 1992 to provide that a defendant is
not required to volunteer or affirmatively admt rel evant conduct

beyond the of fense of conviction to be eligible for a reduction of

of fense | evel for acceptance of responsibility. U S S. G § 3EI1.1,

8§ 1B1.3, coment. (n.1) (1991).

The changes in the 1992 commentary were cosnetic only and did not
af fect the neaning of the note:

"Because a count may be worded broadly and include the
conduct of many participants over a period of tine, the
scope of the crimnal activity jointly undertaken by
the defendant (the 'jointly undertaken crim nal
activity') is not necessarily the sane as the scope of
the entire conspiracy, and hence rel evant conduct is
not necessarily the sane for every participant.”
US S G § 1B1.3, coment. (n.2) (1992).
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coment. (n. 1(a)). This provision, unlike the other two di scussed
above, was not previously part of the Guidelines. Unfortunately
for Carrillo, however, this anmendnent provi ded a substantive change
to, as opposed to a nere clarification of, the affected guideline.
See United States v. Aguil era-Zapata, 901 F. 2d 1209, 1213-1214 (5th
Cir. 1990). Even if we were to consider retroactive application,
Carrillo has not denonstrated that he would be entitled to a
reduction for acceptance of responsibility under either version of
t he gui deli ne.

Despite Carrillo's claimto the contrary, the district court
properly applied the Guidelines as they were in effect at the tine
of his sentencing.

Concl usi on

For the reasons stated above, the convictions and sentences of

all four defendants are

AFFI RVED.
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