IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
OSCAR MARTI NEZ- MONCI VAI S,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(February 11, 1994)

Before GARWOOD and BARKSDALE, Circuit Judges, and SHAW Chi ef
Judge.

SHAW Chi ef Judge:

OP1 NI ON

In May 1990, a grand jury sitting in the San Antoni o Division
of the Western District of Texas returned a 24-count indictnent
charging 36 individuals with participating in a far-reaching
crimnal enterprise involving the inportation, transportation, and
distribution of substantial anpunts of illegal drugs. The

appel l ant, Oscar Martinez-Mncivais ("Martinez"), was specifically

"Chi ef Judge of the Western District of Louisiana, sitting
by desi gnati on.



charged i n Count Three of the indictnment with conspiracy to possess
wth intent to distribute marijuana and cocai ne, and i n Count Four
W th conspiracy to inport with intent to distribtue marijuana and
cocaine, all in violation of 21 U S.C 88 846 and 841(a)(1). The
conspiracy began in 1983 and continued until the date of the
superseding indictnent in My of 1990. After a trial involving
Martinez and two other defendants, the jury found Martinez not
guilty on Count Four, but guilty on Count Three for conspiracy to
possess with intent to distribute in excess of 1,000 kil ograns of
marijuana, and in excess of 5 kilogranms of cocaine. On May 11,
1992, the district court judge sentenced Martinez under the
sentencing guidelines to inprisonnment for 262 nonths, supervised
rel ease for five years, and fined him $10, 000 exclusive of the

speci al assessnent.

l. FACTS

Oscar Martinez was charged with transporting | arge anmounts of
marij uana and cocaine for an illegal narcotics enterprise known as
the Salinas organi zation. The organi zati on was headed by Al berto
Salinas-Trevino (Salinas) and his brother Ramro Salinas, and its
interests stretched from Mexico into the United States.

The evidence against Martinez at trial cane primarily from
Governnent w tness, Francisco De Leon Otiz (De Leon). De Leon
wor ked as the personal driver for another of Alberto Salinas's
brot hers, Baldemar Salinas, and as a warehouse worker and truck
driver for the Salinas organization. De Leon testified that he
first met Martinez when Martinez drove a tanker truck full of line
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to the Span Tile warehouse where De Leon was working. The Span
Ti | e war ehouse, according to the evidence at trial, was one of the
centers for the Salinas organi zation's inportation and di stribution
of illegal narcotics. De Leon testified that customarily, workers
at that warehouse woul d extract the line fromsuch i ncom ng tanker
trucks and then unload thirty-five gallon steel barrels that had
been buried in the Iinme inside hidden conpartnents. The marijuana
and cocai ne were contained in these barrels.

According to the evidence, from 1986 to the sumer of 1987,
Martinez transported drug-filled barrel s inside hidden conpartnents
inlinme-filled trucks to the warehouse and pi cked up the barrels in
trailers and transported themel sewhere. De Leon and others would
unload the barrels from the hidden conpartnents of the tanker
trucks driven by Martinez. Martinez was not directly involved in
either the loading or unloading of the barrels into the secret
conpartnents. He was, however, one of only four or five drivers
maki ng deliveries to and fromthe Span Tile warehouse during the
period of time that Martinez worked as a truck driver for the
Sal i nas organi zation. There was additional testinony that Martinez
worked directly for Al berto Salinas.

There was further testinony that no one at the warehouse ever
did any business concerning tiles. The tanker trucks that arrived
contained drug-filled barrels buried in |inme, and the trucks that
|l eft the warehouse carried drugs. No tiles were manufactured,
stored, or sold at the Span Til e warehouse.

Martinez's defense to the charges was that although he did



drive sone of the trucks | oaded with marijuana and cocai ne, he had
no know edge that the trucks were carrying drugs because he was
never present when the trucks were being | oaded and unl oaded, and
because he al ways kept to hinself, never talking to anyone at the
war ehouse about the business. The jury did not believe this
defense and found sufficient evidence to convict Martinez on one

count of conspiracy to distribute narcotics.

1. DI SCUSSI ON

Martinez appeals the decision of the jury in this case, as
well as certain rulings nade by the district court judge, and the
sentence that the judge inposed. W wi |l address each argunent

that Martinez raises on appeal.

A Sufficiency of the Evidence

Martinez first contends that the weight of the evidence does
not support the jury's verdict finding himguilty of conspiracy.
As a reviewing court, we nust examne the evidence in the |ight

nost favorable to the verdict. United States v. Ayala, 887 F.2d 62,

67 (5th Gr. 1989). W wll affirma verdict "if a rational trier

of fact could have found the essential elenents of the offense

beyond a reasonabl e doubt."” 1d., quoting U. S. v. Palella, 846 F.2d
977, 981 (5th Cr.), cert. denied, 488 U S. 863 (1988). 1In this
particul ar case, we will affirmthe jury's determnation if there

was sufficient evidence for us to conclude that it was not
irrational for the jury to have found that the Governnent proved

the elenents of the crine charged beyond a reasonabl e doubt.



To convict a defendant of conspiracy to distribute narcotics
inviolation of 21 U . S.C. 88 841(a)(1) and 846, the Gover nnent nust
prove three el enents of the crine beyond a reasonabl e doubt: 1)
that there was an agreenent between two or nore persons to violate
the narcotics laws; 2) that the accused knew of the agreenent or
conspiracy; and 3) that he voluntarily joined in the conspiracy.

United States v. Singer, 970 F.2d 1414, 1418 (5th Gr. 1992)

United States v. Rodriquez-Mreles, 896 F.2d 890, 892 (5th Cr.

1990). The required el enents of a narcotics conspiracy need not be
proved by direct evidence but may instead be established solely by

circunstantial evidence. Ayala, 887 F.2d at 67; United States v.

Wight, 797 F.2d 245, 253 (5th Gr. 1986).

Martinez contends that, based on the circunstantial evidence
that the Governnent presented at trial, norational jury could have
reasonably inferred either his knowl edge of the existence of drugs
in the trucks he was driving or his voluntary participation in the
conspiracy. Absent adequate proof establishing those two el enents
of the crinme, Martinez correctly argues, the evidence would not
support the jury's verdict finding Martinez guilty of violating
Sections 841(a)(1l) and 846 of Title 21.

Concerning the second elenent of the crine, appellant's
know edge of the narcotics conspiracy, Martinez argues that as a
truck driver for the Salinas organization he had been nerely
present at the center of the Salinas drug inport/export business.
He contends that because the drugs were shipped in barrels that

wer e placed i nto hidden conpartnents inside the truck's trailer and



then covered with line, he did not know that he was transporting
drugs -- that he thought he was sinply hauling |ine. He argues
t hat because there was no evidence that he ever w tnessed t he drugs
bei ng | oaded or unl oaded fromhis truck at the Span Til e warehouse
he was therefore unaware that he was transporting drugs. |n other
words, Martinez maintains that his nere proximty to crimnal
activity is insufficient evidence of his know edge of, or his
participation in, the conspiracy. Martinez is only partially

correct. In United States v. Maltos, we said:

mere presence at the crinme scene or close association

W th conspirators, standing alone, wll not support an

i nference of participation in the conspiracy. 985 F. 2d

743, 746 (5th G r. 1992) (enphasi s added).

In this case, Martinez's presence at the center of the crimna
activity does not stand alone as the only evidence of his know ng
participation in this conspiracy. There are several other facts
that when added to Martinez's presence provide anple evidence to
support the jury's verdict finding him guilty of violating 21
U S.C 88 841(a)(1l) and 846.

First, Martinez was "nerely present"” at the center of the
conspiracy's crimnal activity at the warehouse on nore than an
i solated or random occasion. He was "nerely present"” at that
war ehouse maki ng deliveries as often as once or twce a week for
the better part of a year. The cases Martinez cites in support of
his "nmere presence" argunent involve defendants whose presence at

the scene of crimnal activity occurred on isolated or random

occasions. See United States v. Skillern, 947 F.2d 1268, 1274 (5th

Cir. 1991); United States v. Blessing, 727 F.2d 353 (5th Gr.
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1984). The inplicit rationale behind the "nere presence" argunent
is the theory that there may often be innocent parties who on
occasion unwittingly associate with guilty parties at the scene of

their crimnal activity. See United States v. Fitzharris, 633 F. 2d

416, 423 (5th Gr. 1980). So we have said that it is irrational
for a trier of fact to infer froma person's nere random presence
al one that the person was a know ng participant in the conspiracy.

See United States v. Tolliver, 780 F.2d 1177, 1182 (5th Gr. 1986).

In this case, however, Martinez was one of only a handful of
drivers that the Salinas organization used to nake deliveries to
and fromthe Span Tile warehouse. The evidence showed that these
deliveries and pickups were nade by the drivers on the average of
two to three tines per week. This is not the type of "nere

presence” with which the courts in Blessing and Skillern were

concer ned.
Second, Martinez was entrusted with transporting mllions of
dollars worth of drugs. QO her circuits have held that "it is

reasonable for a jury to conclude that in the course of
transporting mllions of dollars of readily marketable marijuana
t hrough channels that should lack the protections of organized
society, a prudent snuggler is not likely to suffer the presence of

unaffiliated bystanders." See United States v. Cruz-Valdez, 773

F.2d 1541, 1547 (11th Gr. 1985), cert. denied sub nom Ariza-

Fuentas, 475 U.S. 1049, 106 S.Ct. 1272, 89 L. Ed. 2d 580 (1986). Put
anot her way, reasonable jurors could conclude that Salinas would

not have entrusted mllions of dollars in each truckload of drugs



to an unknow ng, innocent driver. The jury could reasonably
concl ude that Salinas would have considered the risk to be far too
great that such a driver, if he did discover the hidden drugs on
one of his many trips, would informthe authorities, or perhaps try
to sell the drugs hinself, depriving Salinas of the mllions of
dollars in profits.

Third, the evidence in this case shows that there was never a
| egitimate business operating at the Span Tile warehouse where
Martinez made his frequent pickups and deliveries. The evidence
shows that no one working at the Span Til e warehouse conducted any
busi ness concerning tiles. Mreover, the warehouse facility was
not easily accessed. There was a guarded gate that had to be
opened before any of the trucks could enter the facility -- another
sign that the jury could infer was inconsistent with the operation
of a legitinmte business.

Anot her fact that was inconsistent with Martinez's defense
that he was nerely an unknowi ng driver was that the head of the
Sal i nas organi zation, Alberto Salinas, purchased a new passenger
truck for Martinez as a gift. Although Martinez naintained that
the truck was not a gift, and that he woul d have paid Sal i nas back
for it, a jury could reasonably infer that in a nornmal business
relationship, an hourly-wage truck driver would not ordinarily
recei ve such an extravagant gift or bonus from his enpl oyer.

Finally, there was al so testinony that Martinez had agreed on
the spur of the nonent to drive a truckload of "line" fromTexas to

California imedi ately. He agreed to do so despite the fact that



Salinas's decision and request was nmade outside a MDonald's
restaurant in response to an energency situation,! and even though
the trailer Martinez was to haul did not have a license plate.
Wth regard to this particular trip, Mrio Salinas's persona
notes, which were his records of where his trucks were goi ng and
whi ch were introduced at trial, contained the notation "one, Gscar"
wth the date of the tripto California, "7/25/87," and a reference

to "polvo," which neans "powder." On this sane trip, Martinez was
ticketed by the California H ghway Patrol for failing to keep a
| ogbook on that trip, as required by law, and as Martinez regularly
did on his trips, according to the testinony of his wfe.

In summari zing, then, the issue of the sufficiency of the
evidence in this case, nere presence at the scene of crimna
activity is insufficient evidence to support a conviction for
participation in a narcotics conspiracy when such evi dence stands
al one. When, as here, the defendant's presence is nore than
i solated or randomand i s considered along with the other evidence
presented, we cannot say that the jury was irrational in finding

Martinez gquilty of knowing, voluntary participation in the

narcotics conspiracy alleged in this indictnent. See United States

V. Rodriquez-Mreles, 896 F.2d 890, 893 (5th Gr. 1990). The

. According to the record, Salinas had received a tip
that federal agents nmay raid the Span Tile warehouse. Two of his
peopl e i medi ately | oaded the drugs fromthe warehouse into a
trailer. The next day Salinas and others net at a MDonal d's
restaurant, while Martinez waited outside. After the neeting
they asked Martinez to transport the untagged trailer to
California imedi ately. There was no evidence at trial of any
particul arly dangerous shortage of line in California that would
have necessitated such an i nmedi ate shi pnent.
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conbi ned effect of all of the circunstantial evidence allowed the
jury to infer that Martinez had not been consistently duped into
unwittingly transporting illegal drugs. The evidence presented was
sufficient to showthat Martinez had a subjective awareness of the
high probability that he was involved in illegal conduct. See

United States v. Stouffer, 986 F.2d 916, 925 (5th Cr. 1993). The

jury had anpl e evidence to concl ude that Marti nez was a know ng and
voluntary participant in the Salinas organization's drug

di stribution business.

B. Propriety of the Jury Trial Proceedings

Martinez al so rai ses several issues on appeal concerning the
district court judge's handling of particul ar aspects of the trial
pr oceedi ng. Specifically, Martinez clains that jury m sconduct
occurred during deliberations that necessitated the judge's
granting his notion for a new trial; that md-trial publicity
concerning the voluntary absence of a co-defendant prejudiced his
defense and required a voir dire of jurors; and that the judge
i nproperly answered a question fromthe jury by comenting on the
evi dence.

Martinez's contention that there was jury m sconduct in this
case is wholly wthout nerit. W review the trial court's
decisions on this issue under the abuse of discretion standard.

Tanner v. United States, 483 U. S. 107, 117, 107 S. Ct. 2739, 2746,

97 L.Ed.2d 90 (1987); United States v. Khoury, 539 F.2d 441, 443

(5th Gir. 1976), cert. denied, 429 U S. 1040 (1977).
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In this case, one of the jurors stated in a post-trial
affidavit that two other jurors suggested that if the defendant had
been i nnocent he would have taken the stand in his own defense.?
Qut side of the narrow exception that arises when there is evidence
of outside influences on a jury, a court should adhere to the
comon-|law rule against admtting juror testinony to inpeach a

verdict. See id., citing MDonald v. Pless, 238 U S 264, 267

(1915); Hyde v. United States, 225 U. S. 347, 384 (1912). In 1915,

the Suprenme Court stated the rationale behind this rule:

[L]et it once be established that verdicts sol ermmly nade
and publicly returned into court can be attacked and set
aside on the testinony of those who took part in their
publication and all verdicts could be, and many woul d be,
followed by an inquiry in the hope of discovering

sonet hing which mght invalidate the finding.... The
result woul d be to make what was i ntended to be a private
del i berati on, t he const ant subj ect of public
i nvestigation -- to the destruction of all frankness and

freedom of di scussi on and conference. McDonald v. Pl ess,
238 U. S. at 267.

Martinez correctly states that a trial court nust hold an
evidentiary hearing when a defendant shows that external

i nfluences® were brought to bear on the jury's deliberative

2 QG her circuits have held testinony or affidavits of
jurors to be inconpetent to show a jury's msinterpretation of
instructions. See Farners Coop. Elev. Ass'n. v. Strand, 382 F. 2d
224, 230 (8th GCr. 1969). |In Tanner v. United States, the
Suprene Court noted that the Senate specifically rejected a
version of Federal Rule of G vil Procedure 606(b) that would have
permtted the inpeachnent of verdicts by inquiry into what
happened in ternms of conduct in the jury room 483 U S. at 123,
citing S. Rep. No. 93-1277, p. 13 (1974).

3 Martinez argues that "external influences" and
"extraneous prejudicial information" are different concepts under
Federal Rule of G vil Procedure 606(b). He suggests that
external influences generally include contacts between | awers or
parties to the case and jurors, threats on jurors, and so forth.
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process. In this case, however, the jury did not encounter
i nproper external influences that woul d necessitate an evidentiary

hearing. See United States v. Duzac, 622 F.2d 911, 913 (5th Gr.),

cert. denied, 449 U S. 1012 (1980). In the sane affidavit, the

affiant states that other jurors remnded the jury of the judge's
instructions that they could not take into account Martinez's
decision not to testify in his defense. The affiant went on to
state that two jurors' statenents did not weigh heavily in the
jury's deliberative process and were not a basis for the jury's
decision to find Martinez quilty. Based on these facts, it is
clear that the judge did not abuse his discretion in determning
that the information contained in the affidavit was not an adequate
basis on which to grant Martinez's notion for a newtrial based on
a claimof jury m sconduct.

Simlarly, Martinez argues that the district judge erred in

Extraneous prejudicial information, he argues, is a broader
concept enbracing "nore than extrarecord material brought to the
jurors' attention by outside sources or through inadvertence."
The cases he cites in support involve situations in which the
jurors bring outside information into deliberations thensel ves.
See, e.0., Inre Beverly Hlls Fire Litigation, 695 F.2d 207 (6th
Cir. 1982); United States v. Castello, 526 F. Supp. 847 (WD. Tex.
1981). These cases usually involve tests or experinents that
jurors had conducted thenselves to help them evaluate the
evidence, juror visits to the scene of the alleged accident, and
so on. Even if we were to agree that the drafters of 606(b)

i ntended external influences and extraneous prejudicial
information to be separate concepts, a finding which we do not
make, the alleged juror m sconduct in this case does not rise to
the I evel of extraneous prejudicial information as defined by the
appellant. There is no evidence that the jurors in question did
anyt hing outside of the courtroom such as talking to a | awer or
doing |l egal research, that would have led themto make the
statenent concerning the appellant's not testifying in his own
def ense.
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denying Martinez's request for individual voir dire of the jurors
regarding the effects wupon the jury of md-trial publicity
concerning a co-defendant's voluntarily absenting hinself. Voir
dire of the jurors is necessary in such circunstances only if
serious questions of possible prejudice could arise because of the

trial publicity. See United States v. Aragon, 962 F.2d 439, 444

(5th Gr. 1992). The district court nust perform a two-step

inquiry to determ ne whether such serious questions exist. See

United States v. Herring, 568 F.2d 1099, 1104-05 (5th Cr. 1978).
First, the court nust | ook at the nature of the nedia coverage, and
determne whether it raises serious questions of possible
prejudice. 1d. Factors influencing the first inquiry include the
timng of the nedia coverage of the trial proceedings, the nature
of the material dissemnated, and its potential effect on |ega
def enses. Aragon, 962 F.2d at 443. Second, the court nust weigh
the likelihood that the danagi ng material has in fact reached the
jury. Id. Factors influencing the second inquiry include the
significance of the nedia coverage and the nature, nunber, and
regul arity of warnings fromthe judge agai nst vi ewi ng t he cover age.
Id.

At the outset of the trial, the judge adnoni shed the nenbers
of the jury to avoid reading or listening to any nedia coverage
that they nmay encounter concerning the trial. After the co-
def endant di sappeared, the judge granted Martinez a four-day del ay
to give his attorney an opportunity to find him Wen that proved

unsuccessful, the judge then adnonished the jury not to consider
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t he co-defendant's absence as evidence of the guilt or innocence of
any other defendant. In this case, the news nedia had nerely
publicized an i ssue that the jurors had al ready been i nfornmed of by
the judge hinself -- that one of the defendants had absented
hi nsel f. In other words, even if jurors defied the judge's
instructions and read or heard nedi a accounts of the co-defendant's
di sappearance, there was no evidence that they woul d have | earned
much nore than what the judge explained to them when he told them
about the co-defendant's "voluntary absence" and adnoni shed them

that it was to have no bearing on their view of the renaining

defendants' guilt or innocence. Therefore, Martinez failed to
establish the first elenent of the Herring test -- the potential

for prejudice to his defense as a result of the publicity. Because
the judge did not find that there was a potential for prejudice
caused by the nedia publicity concerning the other defendant's
absence, he was not required to address the second part of the
inquiry in order to determ ne that there were no serious questions
of possible prejudice that would require a voir dire of the jury.*

Martinez's final contention in this area of the trial
procedure itself is that the trial court judge erred by inproperly
comenting on the evidence in its answer to a question fromthe

jury. In that question, the jury asked:

4 In United States v. Manzella, we affirnmed the
defendant's conviction despite the trial court's failure to voir
dire the jury on grounds that while the nedia account of the
defendant's prior conviction was prejudicial, the chance of its
actual influence over the jury's deci sion-nmaking process was
mnute. 782 F.2d 533, 543 (5th Cr. 1986).
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May we have information concerning Governnent's Exhibit

84-A, 84-C, the Rolodex card? Were was the card

f ound?
After consultation with both sides, the court responded, over
def ense counsel objection, and based on the Governnent's notes of
Cust onms Agent, Raul Cardenas's, testinony:

The testi nony of Novenber 14, 1991 of Raul Cardenas, U. S.

Custonms Agent, during his testinony 84-A and 84-C were

found inside the van at the tinme of the arrest of

Margarito Flores and John Kritzer...on July 24, 1987.
Martinez clainms that this response was an i nproper comment on the
evi dence because the judge told the jury where Cardenas found the
exhibits and based his answer on the recordation of Cardenas's
testinmony as supplied by the Government.> By nerely reciting one
portion of the trial testinony, however, in response to a narrow,
factual question fromthe jury, the court was not endorsing the
testinony as correct or incorrect, but was nerely recounting what
the witness had said about where the cards were found. The jury
coul d decide whether or not to believe that witness's testinony,
just as they could evaluate the credibility of testinony from al
of the witnesses on both sides in the case. W cannot therefore

say that the district court erred in its response to the question

fromthe jury in this case.

C. Sent enci ng Cui del i nes | ssues
Martinez also raises several issues concerning the sentence

the district court judge inposed. Martinez first argues that the

5 Nothing in the record or in appellant's briefs
i ndi cates that the governnent's notes regardi ng Cardenas's
testi nony were inaccurate or incorrect.
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sent enci ng gui deli nes were not applicable to his case. He suggests
that because his last overt act in furtherance of the conspiracy
occurred in July of 1987, four nonths before the sentencing
gui del i nes becane effective on Novenber 1, 1987, the judge should
not have applied the guidelines to this case. This contention is
entirely without nerit. The jury convicted Martinez for his
participation in a conspiracy that, according to the superseding
indictment charging Martinez, remai ned ongoing into 1990.
Conspiracy is a continuing offense, and this court has affirmnmed
application of the guidelines to a defendant who, while not
participating in overt acts of the conspiracy after the guidelines
took effect, failed to take affirmative actions to withdraw froma
conspiracy that remained ongoing after the guidelines becane

effective. See United States v. Puma, 937 F.2d 151, 158 (5th Cr

1991), cert. denied, 112 S. C. 1165 (1992). The United States

Suprene Court defined such "affirmative acts" as those acts that
are "inconsistent wwth the object of the conspiracy and [that are]
comunicated in a manner reasonably calculated to reach co-

conspirators...." United States v. U S. Gypsum Co., 438 U S. 422,

464- 65, 98 S.Ct. 2864, 2887-88, 57 L.Ed.2d 854 (1978). Marti nez
took no such affirmative actions in this case, and thus remains
responsi ble as a co-conspirator for the all of the acts charged to
t he conspiracy, which continued into 1990. There was therefore no
retroactive application of the sentencing guidelines to Martinez in
this case. The district court correctly | ooked to the sentencing

guidelines in sentencing Martinez.
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The appellant also clains that the district court erredinits
sentence by mscal culating Martinez's crimnal history category.
The district court judge's calculation of a defendant's rel evant
crimnal history category is a finding of fact that we review for

clear error. See U S. v. Mejia-Orosco, 867 F.2d 216, 221 (5th Cr.

1989). Acourt's factual findingis not clearly erroneous if it is

pl ausible in light of the record read as a whole. United States v.

Sanders, 942 F.2d 894, 897 (5th Cr. 1991).

Martinez clainms that the district court mscalculated his
relevant crimnal history category under U S.S.G 8§ 4Al1.2(a)(2), by
counting two of his prior convictions as separate convictions
rather than as "related cases" which under the guidelines would
only be counted as a single prior conviction. United States

Sent enci ng Conm ssi on, Qi delines Manual, 8 4Al1. 2(a)(2)(Nov. 1993).

Martinez contends that Dbecause the two cases were set on the
sentenci ng docket for the sane day, and were tried together with
the involvenent of the sanme judge, prosecutor, and defense
attorney, that they are rel ated cases that should only count as one
prior conviction. In truth, however, the record indicates that
there were two separate offenses. On February 28, 1977, Martinez
was convi cted of possessionwith intent to distribute marijuana and
was sentenced to probation. In June of 1977, he was convicted for
being a felon in possession of a firearm Because of this
subsequent conviction, Martinez's probation for the first offense
had to be revoked. It was the revocation of Martinez's probation

for the prior marijuana conviction that was schedul ed for the sane
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day that his sentence was inposed on the conviction for illega
possession of a firearm In effect then, there were three prior
sentences. Martinez was initially sentenced to probation for his
original marijuana conviction. Several nonths |ater, after he was
convi cted on the subsequent firearns charge, he was sentenced both
for the possession of a firearm and for the violation of his
probation on the marijuana conviction. The district court did not
therefore err in counting these two offenses as separate
convictions and calculating Martinez's crimnal history as a
category |V rather than a category |11

The appellant also contends that the lower court erred in
calculating Martinez's relevant conduct wunder the sentencing
gui del i nes by using an incorrect quantity of drugs as the figure on
which to base its calculation. Appel | ant argues that the court
shoul d have consi dered only the equival ent of 174,000 kil ograns of
marijuana in calculating his offense I evel. The district court has
broad discretion in considering the reliability of the submtted
information regarding the quantities of drugs involved. United

States v. Kinder, 946 F.2d 362, 366 (5th Gr. 1991). W wll

overrule the factual findings of the district court on sentencing
issues only if such findings are clearly erroneous. Id. In this
case, we need not address whether the district court inproperly
used any anmounts in excess of 174,000 kil ogranms. According to the

1987 version of the Sentencing Cuidelines,® under which Martinez

6 The 1987 version of the Sentencing Quidelines are
actually nore generous to Martinez than the current Quideli nes,
whi ch woul d have placed himat an offense |evel of 40 for any
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was sentenced, anything over 10,000 kilograns of marijuana woul d
result in the highest offense level at the tinme -- 36. United

States Sentencing Comm ssion, Quidelines Manual, 8§ 2D1.1 (My

1987). Since appellant does not dispute the anmount of drugs the
court usedinits calculation up to 174,000 kil ograns, the district
court used the proper offense level in calculating Martinez's
sent ence.

Martinez's final contention in this appeal is that the
district court erred in failing to adjust his offense |evel
downward pursuant to U S.S.G 8§ 3Bl1.1-3Bl1.4. The sentencing
gui delines all ow a sentencing judge to effect a downward adj ust nent
for a defendant who plays a mtigating role in the offense for
which he was convicted. U S.S.G § 3Bl1.2. As stated earlier, we
review a district court's factual findings in preparation for

sentenci ng under the clearly erroneous standard. Mejia-Orosco, 867

F.2d at 221. In this case, Martinez argued that he deserved a
downwar d adj ustnent in his sentence because, as definedin U S. S G
88 3Bl.2(a)(b), he was either a "mninmal" participant or a "m nor"
participant in the conspiracy for which he was convicted of being
i nvol ved. The Application Notes explain that a defendant's "l ack
of know edge or understanding of the scope and structure of the
enterprise and of the activities of others is indicative of arole
as mnimal participant." U S. S.G § 3B1.2, Application Note 1. As

an exanple of a defendant who nmay be described as a mnor

anount of drugs between 100,000 and 300,000 kilogranms. U . S.S.G 8§
2D1. 1(c) (2)(1993).
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participant in a conspiracy for guidelines purposes, the
Appl i cati on Notes descri be a person "who played no other role in a
very large drug snuggling operation than to offload part of a
single mari huana shipnent, or in a case where an individual was
recruited as a courier for a single snmuggling transaction invol ving
a small anount of drugs." U S . S.G § 3Bl.2, Application Note 2.
Martinez contends that because he did not know what he was
delivering, and was basically an innocent participant in this
conspiracy, his role was either "mnimal" or "mnor." The jury,
however, clearly found him guilty of participation in the
conspiracy as charged in this case, which by definition entailed
the jury's finding that Martinez had know edge of, and voluntarily
participated in, the ongoing transportation of entire truckl oads of
narcotics. The judge's determ nation that the facts of this case
did not warrant a downward adjustnent was therefore not a clearly

erroneous finding.

I11. CONCLUSI ON
Finding no error, we AFFIRM the district court on all issues

rai sed on appeal.
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