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DUHE, Circuit Judge:

Appel lants, Patrick DeVille and Jimry Vidrine, appeal the
di sm ssal of their habeas petition. Appellants contend that their
pl eas of guilt to second degree nurder are invalid because (1) they
| acked the nental capacity to plead; (2) they were not inforned of
the el enments of second degree nmurder; (3) their attorneys coerced
them into pleading; and (4) they were denied the effective
assi stance of counsel. After a careful review of these
contentions, we affirmthe district court's dism ssal.

BACKGROUND

On Septenber 8, 1980, Honer Gautreaux was robbed and bound,
forced to swallow pills and a cl eansing agent, and |ater died of
asphyxiation. Two days later, DeVille and Vidrine were arrested

for the first degree nurder and arned robbery of Gautreaux.

1Circuit Judge of the Seventh Circuit, sitting by
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At arrai gnnent, Appellants pleaded "not guilty and not guilty
by reason of insanity." The state trial court appointed a sanity
conmm ssi on conposed of two physicians to exam ne Appellants, and
Appel | ants appeared before the court for sanity hearings. The
court found Appel | ants sane, abl e to understand t he charges agai nst
them and capabl e of assisting counsel in their defenses. However,
because a di screpancy exi sted between the two physicians' reports,
the court ordered a second sanity commssion to exam ne both
Appel | ant s. After second exam nations and hearings, the court
again ruled that Appellants were conpetent to stand trial and
assi st counsel .

On May 26, 1981, the first day scheduled for trial, the state
of fered Appellants a plea bargain. Appel lants pled guilty to
second degree nmurder, and the state dismssed the first degree
murder and arned robbery charges. The court accepted the plea
agreenent, and Appellants were sentenced to life inprisonnent at
hard | abor w thout the benefit of probation, parole or suspension
of sentence.

Wth state collateral renedies exhausted, Appellants filed
this petition for federal habeas relief. A federal nmagistrate
judge reviewed the pleadings, briefs, and state habeas court
records and concluded that an evidentiary hearing was not
necessary. The magi strate judge recomended deni al of the petition
finding that Appellants' guilty pleas were know ng and vol untary
and that Appellants were not prejudiced by counsel's perfornmance.

The district court adopted the nmagi strate judge's recomendati ons



and dism ssed the habeas petition. W granted Appellants'
certificate of probable cause and this appeal foll owed.
DI SCUSSI ON

| . Standard of Review

When revi ewi ng t he habeas proceedi ngs of petitioners in state
cust ody, we nust accord a presunption of correctness to state court
findings of facts. 28 U S.C. 8§ 2254(d); Summer v. Mta, 455 U S
591, 591-92, 102 S.C. 1303, 1304, 71 L.Ed.2d 480 (1982). e
reviewthe district court's finding for clear error, but decide any
i ssues of |law de novo. Barnard v. Collins, 958 F.2d 634, 636 (5th
Cr.1992), cert. denied, --- US ----, 113 S.C. 990, 122 L.Ed. 2d
142 (1993).
1. Mental Conpetency

Appel lants claim that they were not nentally conpetent to

plead guilty and that the trial court erred by not inquiring into
their nmental capacity before they entered their pleas. The
conviction of a nentally inconpetent defendant violates the Due
Process C ause. Pate v. Robinson, 383 U. S. 375, 378, 86 S.Ct. 836,
838, 15 L.Ed.2d 815 (1966). \When a court has reason to believe
that a defendant nay be inconpetent, it must conduct a conpetency
hearing. Godinez v. Mran, --- US ----, ---- n. 13, 113 S. C
2680, 2688 n. 13, 125 L.Ed.2d 321 (1993). The conpetency standard
in guilty plea cases is identical to the conpetency standard to
stand trial. Id. at ----, 113 S.C. at 2686. The trial court nust
determ ne whet her the defendant has sufficient present ability to

consult with his counsel and whet her he has a rational and factual



under st andi ng of the proceedings against him Dusky v. United
States, 362 U. S. 402, 402, 80 S.Ct. 788, 788, 4 L. Ed.2d 824 (1960).

Appel l ants have failed to neet their heavy burden of proving
actual nental inconpetency at the tinme of their pleas. See
Flugence v. Butler, 848 F.2d 77, 79 (5th G r.1988). A factua

findi ng of conpetency by the state court is presuned to be correct.

| d. Four physicians exam ned each Appellant and opined that
Appel l ants were conpetent to stand trial. The state court held
extensive sanity hearings. Appel l ants have provided no new

evidence of inconpetency that would entitle them to a federa
evidentiary hearing. See Townsend v. Sain, 372 U S. 293, 313, 83
S.C. 745, 757, 9 L.Ed.2d 770 (1963), overrul ed on ot her grounds by
Keeney v. Tamayo-Reyes, --- U S ----, 112 S . C. 1715, 118 L. Ed. 2d
318 (1992). After a careful review of the record, we cannot say
that the state court's assessnent of conpetency was erroneous.

Nor do we find that the trial court should have inquired into
Appel  ants' conpetency during the plea colloquy. Godinez requires
the trial court to make an inquiry only when there is doubt about
conpetency. --- U S at ---- n. 13, 113 SSC. at 2688 n. 13. The
court held a conpetency hearing for DeVille four nonths before his
plea and for Vidrine two nonths before his plea. After these
hearings, the trial court received no objective information that
woul d reasonably put it on notice that Appellants may not have been
conpet ent .
I11. Knowi ng and Voluntary Pl ea

After the court has determined that the defendant is



conpetent to stand trial or enter his plea, the court nust satisfy
itself that the plea is know ng and voluntary. Parke v. Raley, ---
us. ----, ----, 113 S.. 517, 523, 121 L.Ed.2d 391 (1992). "If
a defendant understands the charges agai nst him understands the
consequences of a guilty plea, and voluntarily chooses to plead
guilty, without being coerced to do so, the guilty plea and any
concomtant agreenent will be upheld on federal review " Frank v.
Bl ackburn, 646 F.2d 873, 882 (5th Cr.1980), nodified on other
grounds, 646 F.2d 902 (5th Gr.), cert. denied, 454 U S. 840, 102
S.Ct. 148, 70 L.Ed.2d 123 (1981).

A. Elenents

Appel lants first claimthat their pleas were not know ng and
vol untary because they were not infornmed of the specific intent
el emrent of second degree nurder. Appellants rely heavily on
Henderson v. Mirgan, 426 U S. 637, 96 S.Ct. 2253, 49 L.Ed.2d 108
(1976).

I n Henderson, the Suprene Court held that a guilty plea to
second degree nurder was involuntary where it was established as a
fact that the defendant had not been informed and was not aware
t hat under New York law intent to kill was an essential el enent of
the offense to which he pled. ld. at 646-47, 96 S.Ct. at 2258.
The Court stressed that the defendant's plea could not be voluntary
when no one had explained to the defendant that his plea was an
adm ssion to having the specific intent to kill. [Id. at 646, 96
S.C. at 2258.

The Henderson Court did not purport, however, to |lay down an



absolute requirenent that the technical elenents of an offense be
recited to a defendant. A plea will be upheld if it is shown by
the record, or the evidence adduced at an evidentiary hearing, that
a def endant understood the charge and its consequences when he pl ed
guilty. Hobbs v. Blackburn, 752 F.2d 1079, 1081 (5th Gr.), cert.
denied, 474 U S. 838, 106 S.C. 117, 88 L.Ed.2d 95 (1985).

In this case, the record shows that Appel |l ants understood t he
charge to which they pled. In contrast to the statute in
Henderson, specific intent is not an essential elenent of second
degree nurder in Louisiana. Louisiana Revised Statute § 14:30.1
provi des that second degree nmurder nay be a specific intent or a
fel ony nmurder crine:

Second degree nurder is the killing of a human bei ng:
(1) [specific intent provision]; or
(2) Wien the offender is engaged in the perpetration or
attenpted perpetration of aggravated rape, aggravated arson,
aggr avat ed bur gl ary, aggravat ed ki dnappi ng, aggr avat ed escape,
arnmed robbery, or sinple robbery, even though he has no i ntent
to kill or toinflict great bodily harm
La. Rev. Stat. Ann. 8 14:30.1 (West 1986). The state trial court did
not read the statute or explain in technical terns each el enent of

second degree nmurder,? but it fully apprised the defendants of the

acts necessary to conprise the crinme of felony nurder under the

2Federal Crimnal Procedure Rule 11 requires that a federal
j udge address a defendant in open court, informng the defendant
of the nature of the charges. A state court need not conply with
the formal procedures set forth in Rule 11 as long as the plea
conports with the requirenents of due process. See Frank, 646
F.2d at 882.



second degree nurder statute.® The follow ng colloquy took place
bet ween the court and DeVille:

Q [The Court]. M. CGautreaux died on or about Septenber 7,

1980. Now, in order for me to accept a guilty plea on a
second degree nurder, |I'mgoing to have to question you about
the incidents of M. Gautreaux's death. 1've read sone of the
statenents, M. DeVille, and | wunderstand that you and a
conpani on went to M. Gautreaux's house on the night of his
death. |Is that correct?

A [ The Defendant]. Yes, sir.

Q And that you and this conpanion went there with the

intention of breaking in and stealing. |Is that correct?

A. Yes, sir.

Q One of you entered through a wi ndow and the other was | et
in through a door. |Is that correct?

A. Yes, sir.

Q And one of you had a gun. Is that right?

A. Yes, sir.

Q And M. Gautreaux was awakened in his bed and he was tied
up. |Is that correct?

A. Yes, sir.

. And M. Gautreaux, while tied up, was forced to eat pills
and drink Pine QI which resulted in his death. s that
correct?

A. Yes, sir.

Q And that $50.00 was found in the apartment and was stol en.
s that correct?

3In this respect, the district court erred in finding that
the state trial judge failed to inform Appellants of all the
el emrents of second degree nurder. The district court nonethel ess
found that Appellants had knowl edge of the el enents of second
degree nmurder. Although we do not follow the district court's
reasoning, we may affirmon any proper ground. Bickford v.
I nt ernati onal Speedway Corp., 654 F.2d 1028, 1031 (5th G r.1981).



A Yes, sir.*?

The court gave Appellants notice that the questions it was asking
wer e necessary for an acceptance of a plea to second degree nurder.
The questions fully enconpassed the elenents of felony nurder
Unl i ke Henderson, no hidden el enent was admtted to by Appel |l ants.
The only el enent Appell ants suggest they would dispute is specific
intent to kill, which is not an essential elenent to the crine of
second degree nurder in Louisiana.

The record denonstrates that Appellants had sufficient notice
of the charge to which they pled. Appellants know ngly admtted to
each elenent of felony nurder under the Louisiana second degree
murder statute. Thus, Appellants have failed to neet their burden
of proving that they | acked adequate notice of the charge of second
degree nurder. See Bonvillain v. Blackburn, 780 F.2d 1248, 1251
(5th Gr.) (habeas petitioner has burden of proving that he is
entitled to relief), cert. denied, 476 U S. 1143, 106 S. C. 2253,
90 L.Ed.2d 699 (1986).

B. Coercion

Appel lants next claim that their attorneys coerced their
guilty pleas. Appel lants first argue that their counse
m srepresented the neaning of life inprisonnent by suggesting to
Appellants that they would not serve a full term A nere
under st andi ng by Appellants, however, that they would receive a

| esser sentence in exchange for a guilty plea will not abrogate

“A simlar colloquy took place between Vidrine and the
court.



t hat plea should a heavier sentence actually be i nposed. Harmason
v. Smith, 888 F.2d 1527, 1529 (5th G r.1989). To prevail on their
claim Appellants nust prove that an actual prom se was nade by
show ng (1) the exact terns of the alleged promse; (2) exactly
when, where, and by whom such a prom se was nade; and (3) the
precise identity of any eyewitness to the prom se. Smth v.
McCotter, 786 F.2d 697, 701 (5th Cr.1986).

The state habeas court held an evidentiary hearing on this
exact issue. After hearing all the testinony, the court rejected
Appel  ants' claim

It is ludicrous and incredible that a man, an attorney |ike
M. Launey [Vidrine's attorney] or M. Mtchell [DeVille's
attorney] would tell these people that they would be out in
five or ten years, when it's fundanental that a person
convi cted of second degree nurder will receive alife sentence
W t hout the benefit of parole, probation or suspension. Now,
t hat doesn't nean that there m ght have been sone type of talk
that years later they could apply for sone comutation of
sentence or sone |leniency. That's always possible. But the
distinct possibility of getting parole is absolutely
unbel i evabl e. To believe what these people would be sayi ng,
would be to brand M. Launey and M. Mtchell, conpetent
| awyers, to be absolutely dishonest, inconpetent and not fit
to be lawers serving the public.
The state court chose to disbelieve the testinony of Appellants and
their witnesses and believe the testifying attorneys that no
prom se regarding sentencing was nade. W have "no license to
redetermine credibility of wtnesses whose deneanor has been
observed by the state trial court, but not by [us]." Marshall v.
Lonberger, 459 U. S. 422, 434, 103 S.C. 843, 850, 74 L.Ed.2d 646
(1983). Appel l ants have failed to overcone the presunption of
correctness attendant to state court findings and prove that an

actual prom se was nade.



Appel l ants al so argue that their pleas were coerced, and thus
i nvol untary, because their attorneys threatened to wthdraw from
the case if they did not plead guilty. At the plea colloquy, the
court asked Appel | ants whet her they were being forced, pressured or
i nduced in any way to enter their pleas. Both Appellants responded
negatively. Although their attestations to voluntariness are not
an absolute bar to raising this claim Appellants face a heavy
burden in proving that they are entitled to relief because such
testinony in open court carries a strong presunption of verity.
See Bl ackl edge v. Allison, 431 U S. 63, 74, 97 S.Ct. 1621, 1629, 52
L. Ed. 2d 136 (1977).

Both attorneys testified at the state habeas evidentiary
hearing that they did not threaten to withdraw fromrepresentation
if their clients did not plea guilty. Agai n, the state habeas
court chose to believe this testinony, finding that Appellants
attorneys vigorously defended their clients and that they were
prepared to goto trial on the day that Appellants pled guilty. W
w || not second-guess the state court's credibility determ nations.
We conclude that Appellants have failed to neet their burden of
show ng that their pleas were involuntary.
| V. Ineffective Assistance of Counsel

Finally, Appellants argue ineffective assistance of counsel.
Three of their clains overlap with their assertions that their
pl eas were not knowi ng and voluntary. Appellants argue that their
attorneys m srepresented the neaning of life inprisonnent, failed

to explain the elenents of second degree nurder and threatened to
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wthdraw from the case if Appellants did not plead quilty.
Appel l ants also argue that their attorneys failed to explain the
significance of a notion to suppress.?®

The standard for determning the effectiveness of counsel
during a guilty plea proceeding is the two-prong test set forth by
the Suprenme Court in Strickland v. Washington, 466 U S. 668, 104
S.C. 2052, 80 L.Ed.2d 674 (1984). H Il v. Lockhart, 474 U.S. 52,
57, 106 S.C. 366, 369, 88 L.Ed.2d 203 (1985). A defendant mnust
show t hat counsel's representation fell bel owan objective standard

of reasonabl eness, and that there is "a reasonabl e probability
that, but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different.' " Id. (quoting Strickl and,
466 U. S. at 694, 104 S.Ct. at 2068). To neet the prejudice prong,
the defendants nust affirmatively prove, and not nerely allege,
prej udi ce. Bonvillain, 780 F.2d at 1253. Thus, "[e]ven where
counsel has rendered totally ineffective assistance to a def endant
entering a guilty plea, the conviction should be upheld if the plea
was voluntary. |In such a case there is "no actual and substantia

di sadvantage' to the defense.” United States v. Diaz, 733 F.2d
371, 376 (5th Cr.1984) (quoting Diaz v. Martin, 718 F.2d 1372,
1379 (5th Cir.1983)).

Appel l ants have failed to satisfy their burden of proving that

SAppel I ants had noved to suppress statenments that they had
made while in custody. The Louisiana Suprene Court stayed their
trial until the court held an evidentiary hearing on the
suppression notion. State v. Vidrine, 401 So.2d 967 (La.1981).
When Appel lants pled guilty, they waived the right to this
suppressi on heari ng.

11



they were prejudiced by their first three clains of deficient
performance. Qur previous discussion concluding that Appellants

pl eas were voluntary defeats these clainms of ineffective assi stance
of counsel.

As for the claimregarding the notion to suppress, Appellants
have not shown that their counsel's perfornmance was deficient.
Def ense counsel for both Appellants testified at the state habeas
evidentiary hearing that they explained the significance of the
nmotion to suppress to Appellants. Appellants | ack of understandi ng
of the significance of the notion to suppress does not nake
counsel's attenpt to explain it deficient.

Even assum ng that Appellants' counsel were in sonme respect
deficient in their explanation of the notion to suppress, the state
trial court asked both petitioners whether they understood that
they were entitled to a suppression hearing and whether they were
wlling to waive that hearing. Both Appellants responded that they
understood and were willing to waive the right to the hearing. The
court's adnoni shnent cured any deficiency in counsel's performance
and made the error harm ess. See Bonvillain, 780 F.2d at 1253.

CONCLUSI ON

For the foregoing reasons the denial of Appellants' wit of

habeas is

AFFI RVED.
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