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DUHE, Circuit Judge.

Appel lant, Dino C nel, appeals fromthe district court's grant
of Appellees' notions to dismss under Federal Rule of Cvil
Procedure 12(b)(6). W nodify and affirm

Appel  ant sued nunerous state actors and private persons,
contendi ng that they conspired together over a period of years to
deprive himof his civil rights by nmaking public certain allegedly
confidential information gathered during a crimnal investigation
of him He al so asserts state law clains for negligence, state
constitutional violations, and invasion of his privacy.

BACKGROUND

In 1988 Dino Cnel was a Roman Catholic priest at St. Rita's

District Judge of the Western District of Louisiana,
sitting by designation.



Catholic Church in New Ol eans, Louisiana. Wile G nel was away,
another priest at the rectory where Cnel lived, accidentally
di scovered a variety of sexually oriented materials in Cnel's room
i ncluding a honenmade video tape of Cinel engaged in honpbsexual
activity, primarily with two young nen, Christopher Fontaine and
Ronal d Ti chenor. Church officials turned the materials over to the
Orleans Parish District Attorney's Ofice. Cinel alleges that in
exchange for transactional immunity and under a confidentiality
agreenent, he provided the nanes and addresses of the other nen
depicted inthe filmto the DA's office. Upon verifying that they
were consenting adults at the tinme of their sexual involvenent with
Cinel, the DA's office decided not to prosecute C nel.

Cinel further alleges that George Tol ar, while an investi gator
for the DA's office, during the investigation gave the nanes and
addresses of Fontaine and Tichenor, and certain unidentified
docunents in the DA's file, to Gary Raynond. Raynond was a private
i nvestigator working for two |awers, David Paddi son and Darryl
Tschirn. C nel contends that Raynond used the information given
himby Tolar to solicit the two nen as clients for the attorneys.
One of the nen, Fontaine, represented by Paddi son and Tschirn, then
sued Cnel and the Church in state court in 1989. The ot her,
Ti chenor, represented by the sane counsel, sued Cnel in 1991.

In 1990, in connection with the Fontaine state civil suit, the
state court, at the request of the Church, issued a subpoena duces
tecumdirecting the DA's office to release the materials found in
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Cinel's roomto the litigants in the Fontaine suit. Pursuant to a
consent judgnent drafted in response to the subpoena, by an
assistant district attorney, Raynond Bigelow, the DA s office
rel eased the materials to Paddi son and Tschirn as custodi ans, and
Raynond was authorized to nake copies of the materials "upon the
request of any party to this [the Fontaine] litigation." G nel
alleges in his conplaint that the allegedly confidential materials
were released "under the pretext of a subpoena and consent
judgnent." However no facts support that concl usion.

Cinel also alleges that a year |ater Raynond gave copies of
the materials to Richard Angelico, alocal televisioninvestigative
reporter, and that Angelico and his enployer, WSU Tel evision,
Inc., broadcast excerpts of the nmaterials. Ci nel also contends
that in February 1992, Raynond sold sone of the materials to
Ceraldo Rivera and his enployer, Tribune Entertai nnent Conpany,
whi ch broadcast excerpts of the material on the national syndicated
television program "Now It Can Be Told." Cinel brought § 1983
clains, together with pendent state law clains, against Harry
Conni ck, the district attorney, Raynond Bi gel ow, and George Tol ar
in their individual and official capacities. He al so sued Gary
Raynond, David Paddi son, Darryl Tschirn, Ri chard Angelico, WDSU
Television Inc.,? Geral do Rivera, and Tri bune Entertai nment. After

the filing of several notions, the district court granted

2ZWOSU Tel evi sion, Inc. was substituted for Pulitzer
Broadcasting Co. as a defendant.



Appel l ees' notions to dismss under Federal Rules of GCivil
Procedure 12(b)(6). C nel appeals.
DI SCUSSI ON

| . Standard of Review

We review a Rule 12(b)(6) dism ssal de novo. W nust accept
all well-pleaded facts as true, and we view themin the |ight nobst
favorable to the plaintiff. W may not | ook beyond t he pl eadi ngs.
A dismssal will not be affirned if the allegations support relief
on any possi ble theory. MCartney v. First Cty Bank, 970 F. 2d 45,
47 (5th Cir.1992).
1. R peness: Transactional Immunity and Fair Trial

Al t hough none of the parties raise the issue of ripeness on
appeal, we can address l|lack of subject matter jurisdiction sua
sponte. MCG Inc. v. Geat Western Energy Corp., 896 F.2d 170 (5th
Cir.1990). Appellant alleges that the DA's office violated his
state and federal constitutional rights to due process by breachi ng
a transactional imunity agreenent. He also clains that Appell ees
violated his state and federal constitutional rights to a fair
trial by releasing allegedly confidential materials to the public.
These cl ains nmust be dism ssed as premature. For an issue to be
ripe for adjudication, a plaintiff nmust show that he "will sustain
i medi ate injury” and "that such injury would be redressed by the
relief requested." Duke Power Co. v. Carolina Environnmental Study

G oup, Inc., 438 U S. 59, 81, 98 S.Ct. 2620, 2635, 57 L.Ed.2d 595



(1978). Both the crimnal and civil proceedings are still pending
in state court. The existence of prejudice cannot be denonstrated
at this tinme, and any damages woul d be purely specul ative. See,
e.g., Powers v. Coe, 728 F.2d 97, 102 (2d Cir.1984) (noting that a
fair trial 8 1983 claim may be "unripe" if brought prior to an
i npending trial); Kaylor v. Fields, 661 F.2d 1177, 1181 (8th
Cir.1981) (explaining that a claim that one was deprived of an
inpartial jury because of releases to the press is not ripe when no
crimnal trial has taken place). Because we dism ss these clains
for lack of subject matter jurisdiction, the district court's
deci sion nust be nodified to reflect a dism ssal w thout prejudice
on these two issues. See Voisin's Oyster House, Inc. v. Quidry,
799 F.2d 183, 188-89 (5th Cr.1986).
I1l. Standard for Pleading a § 1983 Case

The district court applied this Crcuit's heightened pl eadi ng
requi renment for 8 1983 cases established in Elliott v. Perez, 751
F.2d 1472, 1479 (5th Cr.1985), in evaluating the sufficiency of
the allegations of Appellant's conplaint. This standard was
appropriate when the district court rendered its Order and Reasons
on August 14, 1992. Subsequently, in Leatherman v. Tarrant County
Narcotics Intelligence and Coordi nation Unit, --- US. ----, 113
S.C. 1160, 122 L. Ed. 2d 517 (1993), the Suprene Court overrul ed our
precedent at |east insofar as determ nations on the nerits under

12(b) (6) are concer ned.



Appel l ant contends that as a result of the Suprene Court's
decision in Leatherman, the district court nmust be reversed. By
contrast, sone of the Appellees contend that the heightened
pl eading requirenent remains viable as to clainms against them
QO hers contend that wunder the |esser pleading requirenents
applicable follow ng Leatherman, the conplaint as to themrenains
insufficient. W need not resolve the precise scope of Leatherman
for, following our detailed de novo review of the conplaint, we
agree that under either standard the pleadings are deficient to
resi st Appellees' notions under Rule 12(b)(6). There is no relief
to which Appellant is entitled based upon the allegations he has
made.

V. Section 1983 Clains: Privacy and Due Process

Appel l ant asserts clains against all Appellees under 42
US C 8 1983 for a violation of his rights to privacy and due
process.® To state a cause of action under § 1983, Appellant nust
al | ege that sone person, acting under state or territorial |law, has
deprived himof a federal right. Gonez v. Tol edo, 446 U S. 635,
640, 100 S.C. 1920, 1923, 64 L.Ed.2d 572 (1980); Auster Ol &
Gas, Inc. v. Stream 764 F.2d 381, 387 (5th Cr.1985), cert.

denied, 488 U. S. 848, 109 S.C. 129, 102 L.Ed.2d 102 (1988).

SAppel lant alludes for the first tine in his appellate brief
that he has a clai munder the Equal Protection C ause. Appellant
does not elaborate on this claimin his brief, and allegations in
hi s conpl aint do not support any claimof discrimnation. Thus,
we w il not consider this claim



A. Deprived of a Federal Right.

Appellant relies on Fadjo v. Coon, 633 F.2d 1172 (5th
Cr.1981), and Janmes v. Gty of Douglas, 941 F.2d 1539 (11th
Cr.1991), to argue that Appellees deprived him of  his
constitutional right to privacy by violating an agreenent to keep
the identity and whereabouts of Tichenor and Fontai ne confidenti al .
In Fadjo, the plaintiff alleged that in violation of a pledge of
confidentiality, a state attorney investigator revealed to private
parties intimte i nformati on about the plaintiff obtained during a
crimnal investigation.* 633 F.2d at 1174. The court explai ned
that when the privacy right is invoked to protect confidentiality,
thereis noviolationif alegitimte state interest outweighs the
plaintiff's privacy interest. |Id. at 1176. Based on the face of
the conplaint, the court in Fadjo concluded that the allegations
were sufficient to raise a claimunder 8§ 1983 for a violation of
the plaintiff's constitutional right of privacy and that no
legitimate state interest capable of outweighing the plaintiff's
privacy right existed. 1d. at 1175.

In contrast to the allegations in Fadjo and Janes, Appellant's

‘Li kewi se, in Janes, the plaintiff brought a civil rights
action against the city and police officers alleging that the
officers violated a confidentiality agreenent by all ow ng others
to view a tape showi ng her and anot her engaged i n sexual
activity. 941 F.2d at 1540-51. The Eleventh Crcuit held that
the plaintiff alleged a violation of a clearly established
constitutional right, and thus, the officers were not entitled to
a qualified inmmunity. |d. at 1544.
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all egations involving Tolar's rel ease to Raynond of the nanmes and
addresses of the nen depicted in the video do not inplicate any
constitutional privacy interests. The release of this information
al one does not involve intimate details of Appellant's life. Thus,
these facts all eged by Appellant are insufficient to state a claim
for a deprivation of his constitutional right of privacy.
Appellant also fails to state a claim for relief against
Tolar, Bigelow, and Connick in their individual and official
capacities for the rel ease of the sexually oriented materials found
in CGnel's roomto the private litigants, the Church and Fontai ne,
pursuant to a subpoena. Because the Church had viewed the
materials before giving themto the DA's office, and Fontai ne had
participated i n maki ng the video, the i nformation di scl osed was not
private as to these parties. In other words, Appellant cannot
claim that his privacy has been invaded when allegedly private
mat eri al s have been di scl osed to those who al ready know the details
of that material. Nonet hel ess, assum ng that Appellant had a
privacy interest in sone of the materials requested by the
subpoena, the governnent officials had a legitimte interest in

conmplying with a validly issued subpoena.?® Mor eover, the

SAppel l ant argues that the materials were unlawfully
obt ai ned t hrough the subpoena because the state actors violated
Loui siana Revised Statute 8§ 15:41. W do not have to accept as
true Appellant's conclusory allegations. Kaiser A um num &
Chem cal Sales, Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045
(5th Cr.1982), cert. denied, 459 U S. 1105, 103 S.Ct. 729, 74
L. Ed. 2d 953 (1983). Section 15:41 applies to the disposition of
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governnent officials drafted the consent judgnent to ensure that
Appellant's rights were protected by allowing the material to be
copied only for the civil litigants.?®

Appellant fails to state a claimthat the state actors deni ed
hi m his procedural due process rights by not notifying himof the
subpoena duces tecum Appellant has submtted no | egal authority
to this Court, and we have found none in our independent research,
that creates an affirmative duty of a non-party or a governnenta
official in possession of docunents to notify the owner of the
subpoenaed docunents. That Appellant may be the | egal owner of the
docunents is irrelevant to the issuance of a valid subpoena duces
tecum a subpoena may order a person to produce docunents in his
or her possession. See La.Code Civ.Proc. art. 1354 (West 1984).

Finally, Appellant does not have any claim under the Due
Process Ol ause for danage to his reputation agai nst any Appel | ees
as aresult of the publication of the materials. The Suprene Court

held in Paul v. Davis, 424 U S. 693, 712, 96 S.C. 1155, 1165, 47

"seized" materials. Because the materials taken from Appellant's
roomwere voluntarily given to the DA's office, we concl ude they
were not "seized" by the State for the purposes of section 15:41.
None of the facts Cinel alleges |leads us to believe that the
subpoena was issued illegally.

ln deciding a 12(b)(6) notion to dism ss, a court may
permssibly refer to matters of public record. See Louisiana ex
rel. Guste v. United States, 656 F.Supp. 1310, 1314 n. 6
(WD. La. 1986), aff'd, 832 F.2d 935 (5th Cr.1987), cert. denied,
485 U.S. 1033, 108 S.Ct. 1592, 99 L. Ed.2d 907 (1988).
Accordi ngly, the consideration of the consent judgnent does not
convert this notion into one for summary judgnent.
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L. Ed. 2d 405 (1976), that an interest in reputation al one does not
inplicate a "liberty" or "property" interest sufficient to invoke
due process protection. See also Thomas v. Kippernmann, 846 F.2d
1009, 1010 (5th G r.1988).

B. Under Col or of Law

The remai nder of Appellant's 8§ 1983 clains involve an al |l eged
conspiracy between the state and private actors to publish
allegedly privileged information from the DA's file and the
sexual ly oriented materials rel eased under the pretext of a civil
subpoena. A private party may be held |iable under § 1983 if he or
she is a "wllful participant in joint activity with the State or
its agents." Adickes v. S.H Kress & Co., 398 U S 144, 152, 90
S.C. 1598, 1606, 26 L.Ed.2d 142 (1970); Auster Ql, 764 F.2d at
387. To support his conspiracy clains, Appellant nust all ege facts
t hat suggest: 1) an agreenent between the private and public
defendants to conmt an illegal act, Arsenaux v. Roberts, 726 F.2d
1022, 1024 (5th Cr.1982), and 2) an actual deprivation of
constitutional rights, Villanueva v. Mlnnis, 723 F.2d 414, 418
(5th Gir.1984).

Appel l ant has failed to all ege facts that suggest that Tolar's
release of information fromthe DA's file to Raynond rises to the
| evel of a conspiracy to deprive Appellant of his constitutional
rights. Appel l ant contends that Tolar released the information

"for the purpose of aiding and abetting [Raynond, Paddi son, and
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Tschirn] and prejudicing G nel inthecivil litigation." Conplaint
1 44(b). Appellant avers that Raynond, Paddi son, and Tschirn used
the information "to solicit and procure Fontaine and Tichenor as
clients in violation of Rule 7.3 of the Louisiana Rules of
Prof essional Conduct." Conplaint  44(c). Perhaps, as Appel |l ant
all eges, this was inproper client solicitation; however, nothing
in his conplaint inplies or states that these Appellees agreed to
undertake a schene to deprive Appellant of his constitutiona
rights. A | apse of ethics by the Appellees is insufficient by
itself toriseto the level of a conspiracy to deprive Appel |l ant of
his federal constitutional or statutory rights. Mor eover, the
subsequent allegation that Angelico and WDSU published the
docunents cannot be linked back to a state actor. Not hing in
Appel lant's conplaint intimates that Tolar's intention in releasing
the information to Raynond was to nmake it available for future
publ i cati on.

Li kewi se, Appellant has failed to aver facts that suggest an
agreenent between the state actors and the private actors to
publish the nmaterials released pursuant to the subpoena. The
publication of the material by sonme of the private parties, nore
than a year after the issuance of the subpoena, is too attenuated
fromthe initial state action to support an agreenent anong the
parties. See Tosh v. Buddi es Supermarkets, Inc., 482 F.2d 329, 331

(5th Cr.1973). Appellant, hinself, alleges in his conplaint that
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the material rel eased by Raynond to private parties was i n cont enpt
of the consent judgnent. Cf. Hoai v. Vo, 935 F.2d 308, 314
(D.C.Gr.1991) (concluding that when private parties abused D.C.
court procedures, their actions cannot be ascribed to the state).
Further, the subpoena was issued at the request of the Catholic
Church, which is not a party to the present lawsuit. Appell ant
cannot now convincingly argue that Connick, Bigelow and Tolar
conspired with the other parties to release the material in
violation of Appellant's rights. Wt hout an agreenent between
private and state actors any possible joint action involving only
private parties is not actionable under 8§ 1983.
V. State Law C ai ns
A. Jurisdiction

Appel lant argues that the district court abused its
di scretion by retaining jurisdiction over the pendent state clains
once it dismssed the federal clains that were the basis of its
jurisdiction.” Appellant contends that the district court should
have dism ssed the state court clainms wthout prejudice.

The district court has discretionary power to adjudicate

‘Several of the Appellees argue that the district court
retained jurisdiction even after it dismssed the federal clains
because Appellant had all eged diversity as a basis for federal
jurisdiction. Wen Appellant, a New York citizen, added Rivera,
an alleged New York citizen, as a party, he destroyed conplete
diversity and, thus, his basis for diversity federal
jurisdiction. Walen v. Carter, 954 F.2d 1087, 1095 (5th
Cir.1992).
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pendent clains after it has dismssed the federal clains that
originally invoked its jurisdiction. United M ne Wirkers v. G bbs,
383 U. S 715, 725-26, 86 S.C. 1130, 1138-39, 16 L.Ed.2d 218
(1966); Transource Int'l, Inc. v. Trinity Indus., Inc., 725 F. 2d
274, 286 (5th Cr.1984). Although at one tinme the Suprene Court
| eaned heavily toward requiring a district court to di sm ss pendent
clains when the underlying federal clains had been dism ssed, the
Court now takes the position that a district court should decide
whet her to retain jurisdiction based on consi derations of judici al
econony, convenience, fairness, and comty. See Carnegie-MlIlon
Univ. v. Cohill, 484 U. S. 343, 350 n. 7, 108 S.C. 614, 619 n. 7,
98 L.Ed.2d 720 (1988); Rosado v. Wman, 397 U.S. 397, 404-05, 90
S.C. 1207, 1213-14, 25 L.Ed.2d 442 (1970).

Appel  ant argues that this Court has held that when federal
clains have been dism ssed pre-trial, pendent clainms should be
di sm ssed w thout prejudice because there has been no substanti al
use of federal judicial resources. See La Porte Constr. Co. v.
Bayshore Nat'| Bank, 805 F.2d 1254 (5th Cr.1986). In La Porte, we
reversed the district court's retention of jurisdiction and
dismssal on the nerits of pendent clains after it had di sm ssed
the plaintiff's RICO claimon the basis of Federal G vil Procedure
Rule 12(b)(6). Id. at 1257.

In GQuidry v. Bank of LaPlace, 954 F.2d 278 (5th Cr.1992),

however, we held that the district court did not abuse its
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discretioninretaining jurisdiction over sone pendent clains even
after it had dismssed the federal clains on the basis of Rule
12(b)(6). In Guidry, we reviewed La Porte and di stingui shed that
case on three grounds. First, unlike the plaintiff in La Porte,
the plaintiff in Quidry did not file a pronpt notion foll ow ng
j udgnment of dism ssal asking the court to nodify its decision and
dismss the state clains for lack of jurisdiction rather than on
the nmerits. Nor did the Guidry plaintiff argue in his opposition
to the defendants' notions to dismss that the district court
shoul d dism ss the pendent clains without prejudice if it were to
dismss the federal clainms. The plaintiff raised his argunent for
the first tinme on appeal. |I|d. at 285.

Second, the La Porte defendants, in their nmenorandumto the
district court in support of their notion to dismss, argued that
the pendent clains should be tried by a state court. The GQuidry
def endants never took the position that the state clains shoul d be
tried in the state court. We explained that the principle of
fai rness suggests that once the plaintiff has the opportunity to
argue sufficiency of the nerits to the district court, and the
court has rendered a correct decision, such plaintiff should not be
allowed a second try in state court over the defendants
objections. 1d. at 286.

Finally, the state clainms in La Porte, although satisfying the

"common nucl eus of operative fact" test necessary for suppl enental
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jurisdiction, were not as simlar to the federal clains as the
pendent and federal clains in GQuidry. In Quidry, the state clains
were fully briefed and argued. Therefore, we concluded that the
district <court did not abuse its discretion in retaining
jurisdiction over the state clains. |d.

The facts concerning the 12(b)(6) dismssal in the present
case resenble those in GQuidry. Although there is an indication in
the record that Appellant objected to the district court's
dismssal with prejudice, he did not file a formal notion nor did
he argue in his opposition to Appellees’ notions to dism ss that
the district court should dismss the pendent clains wthout
prejudice if it were to dism ss the federal clains. Mbreover, none
of the Appellees argued to the district court that a state court
shoul d decide the state clains. All parties extensively briefed
the state clains to the district court. Finally, there is a close
rel ati onshi p between the i ssues and facts underlying the state and
federal clains. Thus, the principles of judicial econony and
fairness weigh heavily in favor of the district court's di sposal of
the pendent clains on the nerits.

B. State Constitutional C ains

Appellant's state constitutional clains mrror his federa
clainms under § 1983. Loui siana courts have generally held that
state due process and privacy clains nust, |ike federal clains,

i nvol ve state action. See, e.qg., Delta Bank & Trust Co. .
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Lassiter, 383 So.2d 330, 334 (La.1980); Hatfield v. Bush, 540
So.2d 1178, 1182 (La.App. 1st Cir.1989). Thus, for the sane
reasons di scussed above, we affirm dismssal of the state |aw
cl ai ms.
C. Negligence dains

Appel lant's only discussion of his negligence clains against
Paddi son and Tschirn is in his reply brief. An appellant abandons
all issues not raised and argued in its initial brief on appeal.
Uni ted Paperworkers Int'l Union v. Chanpion Int'l Corp., 908 F.2d
1252, 1255 (5th G r.1990); Piney Wods Country Life Sch. v. Shel
Gl Co., 905 F.2d 840, 854 (5th G r.1990); Ni ssho-lwai Co. v.
Cccidental Crude Sales, Inc., 729 F.2d 1530, 1539 n. 14 (5th
Cir.1984).

Appel l ant does not brief the negligence clains against

Conni ck. A party who i nadequately briefs an issue is considered to
have abandoned the claim Villanueva v. CNA Ins. Cos., 868 F.2d
684, 687 n. 5 (5th Cir.1989) (civil).
D. Invasion of Privacy

Appel I ant al | eges that Raynond, Paddi son, Tschirn, Angelico,
WDSU, Rivera and Tribune invaded his right of privacy under
Loui siana Cvil Code article 2315. Under Louisiana | aw, one can be
held liable for invasion of privacy for naking an "unreasonabl e
di scl osure of enbarrassing private facts." Jaubert v. Crow ey

Post-Signal, Inc., 375 So.2d 1386, 1388 (La.1979). To recover for
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this tort, a plaintiff nust prove that 1) the defendant publicized
information concerning the plaintiff's private life, 2) the
publicized matter would be highly offensive to the reasonable
person, and 3) the information is not of |legitinmte public concern.
Roshto v. Hebert, 439 So.2d 428, 430 (La.1983). \Whether a matter
is of public concern is a question of law for the court. See
Rosanova v. Playboy Enters., Inc., 411 F.Supp. 440, 444
(S.D. Ga. 1976), aff'd, 580 F.2d 859 (5th Gir.1978).

The district court held that the nmaterials were a matter of
| egitimate public concern. It explained that the materials related
to Appellant's guilt or innocence of crimnal conduct.® Also, the
material inplicated the public's concern with the performance of
its elected DA, especially because the DA s decision cannot be
reviewed by a court. See State v. Perez, 464 So.2d 737, 744
(La. 1985) (explaining that the district attorney is given absol ute
discretion in the institution of crimnal charges). Finally, the
materials concerned Appellant's activities while an ordained
Catholic priest and the Church's response to those activities.

At oral argunent, Appellant conceded t he newswort hi ness of the
details surrounding his story. Appellant contends, however, that

t he broadcast portions of the honenade videotape and all egedly

8Honbsexual sodony is considered a crine against nature in
Loui siana. La.Rev.Stat. 8§ 14:89 (West 1989). Additionally,
Loui siana makes it a crine to intentionally possess child
por nography. La.Rev.Stat. 8 14:81.1(A)(3) (West Supp.1993).
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confidential deposition added nothing to this topic and were what
constituted the invasion of his privacy. We di sagree. The
mat eri al s broadcast by the Appellees were substantially related to
Appel lant's story. Perhaps the use of the materials reflected the
medi a's insensitivity, and no doubt Appellant was enbarrassed, but
we are not prepared to nmake editorial decisions for the nedia
regarding information directly related to matters of public
concern.® See, e.g., Ross v. Mdwest Communications, Inc., 870
F.2d 271, 275 (5th Gr.) ("judges, acting with the benefit of
hi ndsight, nust resist the tenptation to edit journalists
aggressively"), cert. denied, 493 U S 935, 110 S.C. 326, 107
L.Ed.2d 316 (1989); Neff v. Time, Inc., 406 F.Supp. 858, 860
(WD. Pa.1976) (noting that "the courts are not concerned wth
establ i shing canons of good taste for the press or the public")
(internal quotations omtted); Cape Publications, Inc. v. Bridges,
423 So. 2d 426, 427-28 (Fla.Di st.C. App. 1982) (concl udi ng t hat when
plaintiff's nude picture was relevant to a story of public
interest, there is no invasion of privacy, even though picture may
be enbarrassing or distressful tothe plaintiff), cert. denied, 464
U S 893, 104 S.C. 239, 78 L.Ed.2d 229 (1983).

VI. Anendnent of Pl eadi ngs

°Because we find the broadcast of the materials a legitimte
matter of public concern, we need not address whether the nedia
is entitled to inmmunity fromliability under the First Amendnent
for the public disclosure of lawfully obtained truthful facts.
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Appel  ant argues that the district court erred in di sm ssing
his conplaint wthout |eave to anend. Al t hough | eave to anend
should be freely given, this is not a case in which the district
court deni ed Appellant's request to anend. See La Porte, 805 F. 2d
at 1256. Appellant did not ask the district court for leave to
anend; his brief to this Court is his first such request.
Moreover, Appellant has failed to indicate specifically how he
woul d anmend his conplaint to overcone the 12(b)(6) dismssal.
Theref ore, we have no basis on which to find an abuse of discretion
by the district court. See id. at 1256-57; accord Romani .
Shearson Lehman Hutton, 929 F.2d 875, 880-81 (1st G r.1991)
(concluding that failure to request to anend arguably precl udes the
court of appeals from reviewing the issue); Sinay v. Lanmson &
Sessions Co., 948 F.2d 1037 (6th G r.1991) (holding a district
court does not abuse its discretion in failing to grant a party
| eave to anend when such relief is not sought).

CONCLUSI ON
We hereby nodify the district court's judgnent insofar as it
di sm sses with prejudice Appellant's clains for due process on the
i ssue of transactional imunity and for fair trial under the state
and federal constitutions to dismss those clainms for |ack of
subject matter jurisdiction. The district court's judgnent is
affirmed as nodifi ed.

MODI FI ED | N PART and AFFI RVED.
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