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Bef ore GARWOOD, JOLLY and STEWART, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Thi s appeal arises froman institution-w de "shakedown" of the
Loui siana State Penitentiary, ordered by the defendant Bruce N.
Lynn, secretary of the Loui siana Departnent of Corrections, because
of an increasing nunber of nurders, suicides, stabbings, and
cuttings anong the inmate popul ation. Under Lynn's order, the
plaintiff, David Keith Elliott, along with all other prisoners,
submtted to a visual body cavity search at the prison. The search
was conducted in the general presence of other inmtes, severa
guards, and three other bystanders. Following this search, Elliott
filed suit pursuant to 42 U S.C. 8 1983 against Lynn. The United
States District Court for the Mddle District of Louisiana granted
Lynn's notion for summary judgnment and dismssed Elliott's
conpl ai nt. The court held that the search did not violate
Elliott's Fourth Amendnent right to be free from unreasonabl e

search and seizure, nor did it deprive Elliott of a state created



liberty interest without due process of |aw.

Elliott appeals the dismssal of his conplaint, contending
that the search violated his Fourth and Fourteenth Amendnent rights
under the United States Constitution. He also contends that Lynn
is not entitled to the protection provided by qualified imunity.?

I

During the period imrediately preceding June 9, 1989, an
extraordi nary nunber of nurders, suicides, stabbings, and cuttings
occurred wthin the Louisiana State Penitentiary. These
circunstances created an energency situation, and the defendant
Lynn ordered an institution-w de shakedowmn on June 9, 1989. Al
3,164 prisoners, including Elliott, were subjected to a visual body
cavity search over a period of tw and one-half days. To
facilitate this massive search effort, Lynn brought in additional
correctional officers.

Elliott, along with all the nmenbers of his prison canp, were
gathered for inspection in one area of the canp's dormtory. The
prisoners were searched in groups of five or six with one officer
visual |y searching each inmate, while the other fifty-five nenbers
of the canp were present and awaited their inspections. Severa
non-searching officers also were present in the room for safety
pur poses, along with the defendant Lynn. Two news nedi a personnel

and the airplane pilot for Lynn stood in a w de wal kway-hal |l that

ILynn included in his notion for summary judgnent a clai m of
qualified imunity. Although the district court did not consider
qualified imunity in its judgnent, the parties include this
i ssue for review on appeal.



opened into the large roomand, if interested, could have observed
the strip search

Ten days following this institution-w de shakedown, a district
court judge declared the Louisiana State Penitentiary a state of
energency relying on facts submtted to the judge prior to the
strip search

Elliott filed this suit against Lynn in the United States
District Court for the Mddle District of Louisiana pursuant to 42
UsS C § 1983 After considering the parties' notion and
cross-notion for summary judgnent, the district court denied
Elliott's notion, granted Lynn's notion and di sm ssed t he conpl ai nt
with prejudice.? The court held that the search did not violate
Elliott's Fourth Amendnent rights because the institution-w de
search was a legitimate neans to regain control, discipline, and
security within the prison. The court further determ ned that
al t hough the search could have been conducted with nore privacy,
the correctional officers were not required to use the |east
restrictive neans in performng the search. Finally, the court
found that although the regulation defining a visual body cavity
search created a protected liberty interest under the Fourteenth
Amendnent, Elliott was not deprived of liberty without due process

of | aw because adequat e post-deprivation renedi es were availableto

2The district court referred the notions to a magi strate
j udge who issued a report recommendi ng that summary judgnent be
granted in favor of Lynn. The district court granted Lynn's
nmotion for the reasons set forth in the nagistrate judge's
report. Accordingly, we will refer to the district court's
opinion in this case, as the recommendati on of the magistrate
j udge.



protect Elliott's rights of due process.

On appeal, Elliott argues that (1) the search was conducted in
such a place and nmanner that his privacy rights under the Fourth
Amendnent were violated; (2) state prison regulations created a
liberty interest that restricted body cavity searches and this
search deprived himof his protected |iberty interest w thout due
process in violation of the Fourteenth Anendnent; and (3) Lynn is
not entitled to the protection provided by qualified i munity.

I
We review a grant of summary judgnent de novo, applying the
sane standard used by the district court. Cal petco 1981 v.
Marshal | Exploration, Inc., 989 F.2d 1408, 1412 (5th G r.1993).
Under Rule 56(c) of the Federal Rules of Cvil Procedure, we
exam ne evidence presented to determne that there is "no genuine
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of |aw." Fed. R Cv.P. 56(c). Once a
properly supported notion for summary judgnment is presented, the
burden shifts to the non-noving party to set forth specific facts
showing that there is a genuine issue for trial. Ander son v.
Li berty Lobby, Inc., 477 U S. 242, 249, 106 S. C. 2505, 2511, 91
L. Ed. 2d 202 (1986); Brothers v. Kl evenhagen, 28 F. 3d 452, 455 (5th
Cir.1994). W nust review "the facts drawing all inferences nost
favorable to the party opposing the notion." Mtagorda County v.
Russell Law, 19 F.3d 215, 217 (5th G r.1994).
A

Elliott contends that the strip search violated his rights



under the Fourth Amendnent to be free from unreasonabl e searches.
However, Elliott substantially narrows our revi ew by concedi ng t hat
the scope and justification for the search were not unreasonabl e.
Consequently, the focus of our inquiry is whether the manner and
the place of the strip search were unreasonable under Fourth
Amendnent standards. |In essence, Elliott argues that there were
three areas—a ganeroom a bathroom and a television rooma few
feet from the location of the actual search where individual
searches coul d have been conducted with substantially nore privacy
and m ni mal inconveni ence. Thus, he contends that the search was
constitutionally unreasonable because it was unnecessarily
conducted en mass in a non-private area and in the presence of
non-essenti al personnel.
B

A prisoner's rights are dimnished by the needs and
exigencies of theinstitutionin which heis incarcerated. He thus
| oses those rights that are necessarily sacrificed to legitimte
penol ogi cal needs. United States v. Lilly, 576 F.2d 1240, 1244
(5th CGr.1978). The Fourth Anmendnent, however, requires that
"searches or seizures conducted on prisoners nust be reasonable
under all the facts and circunstances in which they are

perfornmed. "3 Lilly, 576 F.2d at 1244. Because a prison

W6 have noted in Valencia v. Wggins, 981 F.2d 1440, 1443-
44 (5th Cr.1993) and Brothers, 28 F.3d at 457, that the Fourth
Amendnent's application in the prison context has been
significantly limted by the Suprene Court in Hudson v. Pal ner,
468 U.S. 517, 526, 104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984).
Hudson held only that prisoners have no justified expectation of
privacy in their prison cells. Hudson, 468 U S. at 526, 104
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admnistrator's decisions and actions in the prison context are
entitled to great deference fromthe courts, the burden of proving
reasonabl eness is a light burden. 1d. at 1245.
Under appropriate circunstances, visual body cavity searches
of prisoners can be constitutionally reasonable. See Bell .
Wl fish, 441 U S. 520, 558, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 447
(1979).
The test of reasonabl eness under the Fourth Amendnment is not
capabl e of precise definition or nmechanical application. 1In
each case it requires a balancing of the need for the
particul ar search agai nst the i nvasi on of personal rights that
the search entails. Courts must consider the scope of the
particul ar intrusion, the manner in which it is conducted, the
justification for initiating it, and the place in which it is
conduct ed.
Bell, 441 U S. at 559, 99 S.Ct. at 1884. W have interpreted this
statenent of reasonableness as striking a balance "in favor of
deference to prison authorities' views of institutional safety
requi renents against the admttedly legitimate clains of innmates
not to be searched in a humliating and degradi ng manner." Watt v.
City of Richardson Police Dep't., 849 F.2d 195, 196 (5th Cr.1988).
We are required, as a matter of both common sense and | aw, to

accord prison admnistrators great deference and flexibility in

carrying out their responsibilities to the public and to the

S.C. at 3200. Furthernore, Brothers sinply held that the Fourth
Amendnent does not apply to the seizure of prisoners through an
official's use of excessive force. Brothers, 28 F.3d at 457. No
Suprene Court case has overruled the holding of Lilly that the
Fourth Amendnent applies to body cavity searches of prisoners.

Thus, Lilly is still the law of this circuit concerning the
Fourth Amendnent's application to visual body cavity searches in
the prison setting. See also Albright v. diver, --- US ----,

114 S. . 807, 813, 127 L.Ed.2d 114 (1994) (suggesting Fourth
Amendnent has sone applicability in prison context).
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inmates under their control, including deference to the
authorities' determ nation of the "reasonabl eness of the scope, the
manner, the place and the justification for a particular policy."
Hay v. Waldron, 834 F.2d 481, 486 (5th Cr.1987). Furthernore, we
have found that when evaluating the security policies adopted by
the prison admnistrators, the court is not required to apply a
"l east restrictive neans" test. Hay, 834 F.2d at 485.
We now turn to consider the conditions at the Louisiana State
Penitentiary on June 9, 1989.
C
The energency situation created by an increasing nunber of
prison nurders, sui ci des, st abbi ngs, and cuttings clearly
justified, as conceded by Elliott, an inmmediate search of the
inmates to seize the weapons of this violence, as well as other
contraband, in order to restore and naintain security. Because
this crisis required inmmediate action and because of the |large
nunber of inmates involved in the institution-w de shakedown, Lynn
was fully justified in conducting the strip search in the nost
time-efficient place and manner avail able. Lynn deci ded that under
t hese energency circunstances the search nust be conducted on a
coll ective, as opposed to an individual basis. Elliott argues that
Lynn overl ooked alternative nethods and places to conduct the
search that woul d have been | ess intrusive on his privacy rights.
He argues that individual searches in nearby, smaller, nore private
areas woul d have protected the privacy and personal dignity of the

prisoners. These considerations, he argues, were conpletely



ignored by the authorities conducting the search. As Lynn
expl ai ned, however, individual searches of the prisoners in private
areas in the dormtory, wth one guard performng the search plus
one additional guard present for security purposes, woul d have been
extrenely time consum ng, especially considering the additiona
time needed for the inmate to undress and redress. This | engthy
process, when applied to nore than 3,000 individuals, would have
defeated the purpose of the swift institution-w de shakedown, by
allowing the inmates a greater opportunity to hide or dispose of
weapons and contraband and by prol ongi ng the viol ence.
Furthernore, the presence of additional guards was clearly
appropriate because of the nethod of the search, the expediency
demanded by the circunstances, and the urgency of safety concerns.
Al t hough the record reflects that Lynn's pilot and the two news
medi a personnel could have observed the search from the wal kway
that opened into the large room the record does not reflect that
they denonstrated any interest in viewng the searches.
Furthernore, the roomin which the search was conducted was the
only one |large enough to conduct the collective search. As the
commandi ng officer, the justification of Lynn's presence cannot be
guesti oned. Thus, on the record before us, we defer to Lynn's
sound judgnent regarding all aspects of the search and wll not
apply the benefit of hindsight to question the secondary details of
this search. | ndeed, even with the benefit of hindsight, his
deci sions seem appropriate under the exigent circunstances that

faced him Although it is certainly true that the privacy of the



prisoners was conpromsed, we hold that the search was
constitutionally reasonable in the context of prisoner's rights
under the Fourth Amendnent.*

1]

In sum we AFFIRM the district court's judgnent finding that
the institution-wide visual body cavity search in the place and
manner conducted did not violate the Fourth or Fourteenth
Amendnents to the United States Constitution. For the foregoing
reasons, the judgnent of the district court dismssing Elliott's
conplaint is

AFFI RVED,

GARWOOD, Circuit Judge, concurring specially:

| would hold that the Eighth Amendnent, not the Fourth

“El liott argues that Louisiana Departnent of Public Safety
and Corrections Regulation 30-25 creates a protected |iberty
interest relating to limtations on body cavity searches because
it contains an exclusive listing of the situations when such
searches may be conducted. Because a search pursuant to
ener gency circunstances, such as the one in this case, is not
contained in this exclusive list, Elliott contends that the
search deprived himof liberty wthout due process of |aw
Despite Elliott's argunent to be free fromsuch a search, we need
not deci de whether the | anguage of the regulation is sufficiently
mandatory to create a protected liberty interest. See Kentucky
Dep't. of Corrections v. Thonpson, 490 U.S. 454, 464 n. 4, 109
S.C. 1904, 1910 n. 4, 104 L.Ed.2d 506 (1989) (finding protected
liberty interest exists if statute contains mandatory | anguage
requi ring application of certain substantive predi cates before
reaching desired result). Elliott concedes that Lynn had a right
to suspend the regulation in an energency, which includes the
al | eged mandat ory | anguage contained in the regulation that
Elliott relies upon for creation of his liberty interest. W
hol d that because Lynn effectively suspended the regulation prior
to the search, any liberty interest that m ght have ot herw se
existed is not inplicated.

Finally, disposing of this case on the nerits renders
moot any further issues concerning qualified imunity.
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Amendnent, is the standard by which a prison inmate's protection
agai nst searches by prison authorities is to be neasured. I n
Hudson v. Palner, 468 U. S. 517, 104 S.C. 3194, 82 L.Ed.2d 393
(1984), the Court stated:

"Aright of privacy in traditional Fourth Anmendnent terns is

fundanentally inconpatible with the close and continual

surveillance of inmates and their cells required to ensure

institutional security and internal order." 1d. at 527, 104

S.C. at 3201 (footnote omtted).

"Qur holding that respondent does not have a reasonabl e
expectation of privacy enabling himto i nvoke the protections

of the Fourth Anmendnent does not nean that he is without a

remedy for cal cul ated harassnent unrel ated to prison needs. ..

The Ei ghth Anendnent always stands as a protection against

"“cruel and unusual punishnents.' " 1d. at 529, 104 S.C. at

3202.

The majority would restrict Hudson to searches of prison
cells. That was the setting in which Hudson arose, but its
| anguage is not so limted. Nor is it logical to fracture the
Fourth Anmendnent in this bizarre manner, so that convicted i nmates
protection against certain prison searches is neasured by the
Fourth Anendnent while their protection agai nst ot her such searches
is measured by the Eighth Arendnent. See also Whitley v. Al bers,
475 U.S. 312, 106 S. . 1078, 89 L.Ed.2d 251 (1986) (Eighth
Amendnent applied to inmate shot in quelling of prison riot);
Brothers v. Klevenhagen, 28 F.3d 452, 457 (5th C r.1984) (Fourth
Amendnent i napplicable to seizure claim of pre-trial detainee);
Valencia v. Wgqggins, 981 F.2d 1440, 1443-45 (5th Cr.), cert.
denied, --- US ----, 113 S. . 2998, 125 L.Ed.2d 691 (1993)
(sane).

| recognize that our decision in United States v. Lilly, 576
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F.2d 1240 (5th Cir.1978), held that the Fourth Arendnent constrains
prison officials in their body cavity searches of inmates. Lilly,
however, has been superseded by Hudson, which |locates the
constraint on prison inmate searches within the Ei ghth Arendnent.?

For reasons not significantly different fromthose given by
the majority in upholding this search under the Fourth Amendnent,
| conclude that it did not violate Elliott's rights under the
Ei ght h Anrendnent .

Accordingly, | join in the judgnent of affirmance, but would

rest that determ nation on the Ei ghth Anendnent, not the Fourth.?2

The majority also cites Bell v. Wl fish, 441 U S. 520, 99
S.C. 1861, 60 L.Ed.2d 447 (1979), and Albright v. diver, ---
us. ----, 114 S.&. 807, 127 L.Ed.2d 114 (1994). As pointed out
in Brothers at 456 n. 3, 457, neither decision supports
application of the Fourth Amendnent here. Fourth Amendnent
applicability was expressly assuned arguendo only in Bell. 1d.
at 557, 99 S.Ct. at 1884. The dicta in the Albright plurality
opi nion nerely says "The Franers considered the matter of
pretrial deprivations of |iberty and drafted the Fourth Amendnent
to address it." Id. at ----, 114 S.C. at 813 (enphasis added).
Al bri ght does not address conduct in jail after booking, nuch
less in prison after conviction.

2l joininthe majority's discussion and resolution of the
procedural due process claim
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