UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-3651

JERRY CHARLES, SR, ET AL.,
Plaintiffs,
JERRY CHARLES, SR,
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA, ET AL.,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

(February 18, 1994)

Before KING and EMLIO M GARZA, Circuit Judges, and COBB,"
District Judge.

EMLIOM GARZA, Crcuit Judge:

We withdraw our original opinion, reported at 7 F.3d 78, and
reconsider our prior holding in light of the Louisiana Suprene
Court's decision in Brown v. Avondal e Industries, Inc., 617 So.2d
482 (La. 1993). W now vacate and remand for further proceedi ngs
consi stent wi th Brown.

The plaintiff, Jerry Charles, Sr., sued the United States
under the Federal Tort Clains Act ("FTCA"), see 28 U.S.C. 8§ 1346(Db)

(1988), for injuries he suffered while working on a painting and

District Judge for the Eastern District of Texas, sitting by
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sandbl asting crew which was constructing a ship for the United
States Navy. The district court granted summary judgnment in favor
of the governnent, see Fed. R GCv. P. 56, on the grounds that the
gover nnent was Charl es's enpl oyer, and therefore it was i mmune from
suit under the Louisiana worker's conpensation statute. See La.
Rev. Stat. Ann. § 23:1032 (West Supp. 1993). Charl es appeal s,?
argui ng that the governnent is not immune because he has received
benefits, procured by his enployer MDernott, Inc., under the
Longshore and Har bor Workers' Conpensation Act ("LHWCA"), 33 U. S. C
88 901-950 (1988).

Charles left the Navy vessel on which he was working and was
wal ki ng across McDernott's shipyard when a Navy enpl oyee ran into
himw th a Navy van. The FTCA nmakes the United States liable in
tort

for injury or loss of property, or personal injury or

deat h caused by the negligent or wongful act or om ssion

of any enpl oyee of the Governnent while acting within the

scope of his office or enploynent, under circunstances

where the United States, if a private person, would be
liable to the claimant in accordance with the | aw of the

pl ace where the act or om ssion occurred.

28 U S.C. 8§ 1346(b). The district court granted the governnent's
nmotion for summary judgnent on the grounds that the |aw of the
pl ace where the alleged act or om ssion occurred))the |law of the
state of Louisiana))i nmuni zed the governnent fromsuit even though

Charl es had received benefits under the LHACA. The governnent is

i mmune from suit under the Louisiana | aw because construction of

t I nt ervenor McDernott, Inc. al so appeal s, adopting the brief submtted
by Charles. For the sake of convenience, we refer only to Charles in discussing
the argunments rai sed on appeal
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the ship on which Charl es was worki ng was part of the Navy's trade,
busi ness or occupation.? However, under the LHWCA the governnent
is not Charles' enployer, and therefore is not imune fromsuit.?3
In granting summary judgnent, the district court relied on several
deci sions of the Louisiana courts of appeals which gave effect to
Loui siana's statutory imunity defense even though the plaintiff
had received benefits under the LHNMA. See Giffis v. @l f Coast
Pre-Stress Co., Inc., 563 So.2d 1254, 1254-55 (La. App. 1st Gr.),
wit denied, 568 So.2d 1054 (1990); Crater v. Mesa Ofshore Co.,
539 So.2d 88, 90-91 (La. App. 3d Cir.), wit denied, 542 So.2d 1382
(La.), wit denied, 543 So.2d 4 (La.), cert. denied, 493 U S. 905,
110 S. &. 264, 107 L. Ed. 2d 214 (1989); Lewis v. Modular
Quarters, 508 So.2d 975, 980-82 (La. App. 3d Cr.), wit denied,

2 In Thomas v. Cal avar Corp., 679 F.2d 416 (5th Cr. 1982), we stated:

Under the law of Louisiana . . . the principal for whoma contractor
is performing work is not liable in tort for negligent injuries
suffered by the contractor's enployees if the work is part of the
principal's "trade, busi ness, or occupation." In those
circunstances, the principal, as the "statutory enployer" of the
injured enployees, is liable to them only under Louisiana's
Wirknen' s Conpensation Law. This rule applies . . . to the United
States . . . .
Id. at 419 (citing La. Rev. Stat. Ann. § 23:1032) (other citations omtted). On
the day of the accident Charles was working on a torpedo test craft which
McDernmott was constructing for the Navy. According to the affidavit of a Navy
official, vessels of that kind are "essential to the Navy's mission of
constructing and depl oyi ng nodern weapons systens to defend the United States
fromattack, as required by 10 U . S.C. §8 7310." See 10 U.S.C. 8§ 7310 (West Supp
1993) (directing the Navy to "devel op pl ans and prograns for the construction and
depl oynent of weapons systens . . . that are nore survivable, |ess costly, and
nore effective than those in the Navy on October 20, 1978").

8 See 33 U.S.C. § 905(a) (providing that "the liability of an enpl oyer
prescribed in [the LHACA] shall be exclusive and in place of all other liability
of such enployer to the enployee"); id. 8§ 904 (providing that "every enpl oyer
shall be liable for and shall secure the paynment to his enployees" of
conpensati on payabl e under the LHWCA). The government does not contend that it
is Charles' enployer under the LHACA, or that it is entitled to immunity from
suit under that Act.
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514 So.2d 127 (La. 1987), cert. denied, 487 U S. 1226, 108 S. C
2886, 101 L. Ed. 2d 920 (1988).

Wil e this appeal was pendi ng, however, the Suprenme Court of
Loui si ana overrul ed those decisions, holding in Brown v. Avondal e
I ndustries, 1Inc. that imunity under the Louisiana worker's
conpensation statute is not available to an enployer where its
enpl oyee has elected to receive benefits under the LHWA

Because t he enpl oyee el ected benefits under the [ LHWCA],

the state Act was not inplicated. Defendant, even if it

woul d be a statutory enpl oyer under the state Act, cannot

claimthe tort imunity provided to principals by that

Act, because the conflicting provisions of the federa

Act sel ected by the enpl oyee control.

ld., 617 So.2d 482. Since Brown, the | aw of the State of Loui siana
no | onger provides statutory inmunity in cases such as this one.*

The governnent contends that Brown does not represent the | aw
of the place where the act or om ssion occurred because "the FTCA
adopts state |l aww thout regard to whether that state lawconflicts

with, or has been preenpted by, any other federal |aw, " such as the
LHWCA. According to the governnent, the "law of the place" to
which the FTCArefers is the state law inmunity provision, and not
any conflicting federal |aw which the Louisiana courts may apply in
its stead. W disagree. In R chards v. United States, 369 U. S. 1
82 S. . 585, 7 L. Ed. 2d 492 (1962), the Suprene Court held that

the law of the place referred to by the FTCA is "the whol e | aw of

4 "Ceneral ly, unless a decision specifies otherwise, it is given both
retrospective and prospective effect." Succession of divens, 426 So.2d 585, 587
(La. 1982). The Suprenme Court of Louisiana did not specify in Brown that that
deci si on shoul d be applied only prospectively. Brown applies to this case, which
was pendi ng on appeal when Brown was deci ded.
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the State where the act or om ssion occurred." Id. at 11, 82 S.
. at 592. The plaintiffs in R chards were the personal
representatives of individuals killed in an Anerican Airlines crash
in Mssouri. ld. at 3, 82 S. C. at 588. They sued the United
States under the FTCA in federal district court in Gklahom,
all eging that the governnent, through the G vil Aviation Agency,
negligently failed to enforce federal |aws and regulations at
American Airlines' overhaul depot in Tulsa. | d. The question
arose whether the "law of the place" referred to in the FTCA was
t he Okl ahoma Wongful Death Act or the M ssouri Wongful Death Act.
See id. at 3-4, 82 S.C. at 588. &l ahoma courts woul d have
applied the Mssouri |aw under Cklahoma's choice of law rules
because M ssouri was the place where the all eged negligence had its
operative effect. See id. at 4, 82 S. C. at 588. The R chards
Court held that the "law of the place" referred to by the FTCA is
the whole law of the state, including the state's choice of |aw
rul es, such that M ssouri |aw controlled the case. 1d. at 16, 82
S. C. at 594-95. The Court relied on the FTCA's conmand t hat the
governnent be held liable "under circunstances where the United
States, if a private person, would be liable," and reasoned that
application of the state's choice of law rules would be nopst
consistent with that mandate. |d. at 11-12, 82 S. C. at 592.

By the sane token, if the governnent is to be |liable "under
circunstances where the United States, if a private person, would

be liable," we nmust apply the LHACA's immunity rule if that is the

rule which the courts of Louisiana would apply. See Caban v.
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United States, 728 F.2d 68, 72 (2nd G r. 1984) ("Applying the
state's "whole law requires that we |ook to whatever |aw,
including federal law, the state courts would apply in Iike
ci rcunst ances involving a private defendant." (citations
omtted)).®> Therefore, in light of the Suprene Court's holding in
Ri chards that "the whole |aw of the state" nust be applied under
the FTCA, the Loui siana Suprene Court's holding in Brown represents
the I aw of the place where the act or om ssion occurred. Because
the district court's decision granting summary judgnent in favor of
t he governnent is inconsistent with Brown, we vacate and remand for

further proceedings.

5 In Johnson v. United States, 576 F.2d 606 (5th Gr. 1978), we held
that, despite Richards' hol ding that the whol e | aw of the state applies under the
FTCA, federal courts in FTCA cases shoul d apply federal rules of res judicata and
collateral estoppel in determining the preclusive effect of a prior federal
judgnent. See id. at 612. W distinguished Richards on the grounds that "its

holding . . . concerned conflicts of |aws principles))principles that affect the
substantive liability of parties to an action." |Id. at 611. W further noted
that, "while it has been widely held . . . that state |law governs the liability

of the parties in Federal Tort C ains actions, these cases overwhel m ngly concern
the el ements of causes of action, defenses, or danages that a party may claim
rather than issues of internal court procedure or the relationships between
courts." Id. Because the issue in this case concerns the availability of
statutory immnity fromsuit, whichplainly "affect[s] the substantive liability"
of the parties, we are guided by R chards rather than Johnson.
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