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Appeal from the United States District Court for the Mddle
District of Louisiana.

Before POLITZ, Chi ef  Judge, and KING "~ GARWOOD, JOLLY,
H GE NBOTHAM DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LI O
M GARZA, DeMOSS, BENAVI DES, STEWART, and PARKER, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Robert W I kerson was convicted of second-degree nurder and
sentenced to life inprisonnent in 1975. Prior to the conviction's
becoming final, the United States Suprene Court declared
Loui siana's jury selection systemunconstitutional but declined to
apply the ruling retroactively.

Fourteen years |ater, after significant revision of
retroactivity jurisprudence by the Court, WI kerson unsuccessfully
sought post-conviction relief, claimng, inter alia, that he was
indicted by a grand jury that unconstitutionally excluded wonen.
W | kerson then brought a habeas corpus action in federal district

court, which also denied relief. Concl uding that we may apply

retroactively neither the Suprene Court's rule declaring

“Judge King was not present at oral argunent but reserved
the right to participate in the determ nation of this case.
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unconstitutional Louisiana' s system of exenpting wonen from jury
venires nor nodern retroactivity rules thenselves, we affirm
| .

W | ker son and hi s codef endant, Grady Brewer, currently i nmates
at the Louisiana State Penitentiary, were indicted in Septenber
1973 for second-degree nmurder. They noved to quash the indictnent
on the ground that the grand jury venire contained no wonen, and
consequently none served on the grand jury that indicted them!
The court denied their notion, and a jury found themguilty. On
their initial appeal, the Louisiana Suprene Court affirnmed Brewer's
convi ction and sentence but reversed as to WI kerson and renmanded
for anewtrial. State v. Brewer, 301 So.2d 630 (La.1974) (finding
no error in the indictnment but deciding that trial court commtted
reversible error in shackling Wl kerson and taping his nouth shut
during trial).

W kerson's second trial (on the sane indictnent) began on
January 15, 1975. The sane attorney represented him in both
trials. Again he was convicted, and he appeal ed.

The Loui siana Suprene Court affirmed and did not revisit the
previ ousl y-deni ed notion to quash the grand jury venire. State v.
W | kerson, 326 So.2d 353 (La.1976). In the neantine, the United
St ates Suprene Court had deci ded Tayl or v. Louisiana, 419 U. S. 522,

Loui si ana did not exclude wonen fromgrand juries but
nmerely provided themw th an exenption. At the tinme of
Wl kerson's trial, the state constitution provided that "no wonman
shall be drawn for jury service unless she shall have previously
filed with the clerk of the District Court a witten declaration
of her desire to be subject to such service." LA ConsT. art.
VI1, 8 41 (repealed eff. Jan. 1, 1975).
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95 S.Ct. 692, 42 L.Ed.2d 690 (1975), holding that the state
constitutional provision, insofar as it permtted wonen to be
exenpted frompetit jury venires, violated the Sixth and Fourteenth
Amendnent s, and Dani el v. Louisiana, 420 U.S. 31, 32, 95 S.Ct. 704,
705, 42 L.Ed.2d 790 (1975), holding that Taylor would not be
applied retroactively to "convictions obtained by juries enpanel ed
prior to the date of [Taylor ]." In February 1989, WI kerson filed
an application for post-convictionrelief inthe state trial court,
raising five i ssues, one of which was that he was denied his Sixth
and Fourteenth Amendnent rights because of the exenption of wonen
fromjury service. The trial court denied post-conviction relief
in March 1989, and the Louisiana Suprenme Court denied wits two
months | ater. Wl kerson v. Smth, 580 So.2d 370 (La.1991).
W | kerson then sought habeas relief in federal district court,
whi ch adopted the magi strate judge's recommendation that relief be
deni ed.

A panel of this court, bound by circuit precedent in Lei chman
v. Secretary, La. Dep't of Corrections, 939 F.2d 315 (5th Cir.1991)
(per curiam, reversed and remanded with instructions to grant
habeas relief. WIkerson v. Witley, 16 F.3d 64 (5th Cr.1994).
That opinion was vacated by the en banc vote on the panel's
recomendati on that Leichman be reconsidered. 1d. at 68.

1.
A
W | ker son argues that he should receive the benefit of Tayl or

because the deci sion was announced before his conviction becane



final. The panel assuned that a decision declaring
unconstitutional Louisiana' s petit jury selection systemwoul d al so
apply to grand juries. ld. at 65 ("WI kerson was indicted by a
grand jury that unconstitutionally excluded wonen...."). W do not
find it necessary to deci de whether this assunption is valid, as we
resolve this case by applying Daniel, as we explain infra.
Nonet hel ess, we explore the assunption to show that there is a
col orabl e argunent that a hol di ng regardi ng the excl usi on of wonen
fromgrand juries would constitute a new rule.

| f our decision here would be the first tine a court had
declared Louisiana's fornmer grand jury system unconstitutional
arguably we woul d be declaring a newrule. If so, WIkerson could
not take advantage of it, as his direct appeal |ong ago becane
final.? Thus, the question is whether a concl usion regardi ng grand
juries departs significantly from the conclusion regarding petit
juries so as to be considered a new rule.

1

2Giffith v. Kentucky, 479 U S. 314, 328, 107 S.Ct. 708,
716, 93 L.Ed.2d 649 (1987). New rules will not be applied or
announced in cases on collateral review unless they fall into one
of two narrow exceptions: A new rule should be applied
retroactively only if (1) it places certain kinds of individual
conduct beyond the power of the crimnal |awraking authority to
proscribe or (2) it requires the observance of those procedures
that are inplicit in the concept of ordered |iberty. Teague v.
Lane, 489 U.S. 288, 307, 109 S.Ct. 1060, 1073, 103 L.Ed.2d 334
(1989). Neither exception applies to this case. The second
exception applies to procedures w thout which the accuracy of the
conviction is seriously dimnished. Teague held that a rule
requiring that petit juries be conposed of a fair cross-section
of the community woul d not be such a bedrock procedural el enent
requiring retroactive application. 1d. at 315, 109 S.C. at
1078.



The Taylor Court |limted its holding to petit jury selection
and di d not announce a rul e about the excl usi on of wonen fromgrand
juries.® The Suprene Court case addressing the exclusion of wonen
fromgrand juries, Edwards v. Healy, 421 U S. 772, 95 S.Ct. 2410,
44 L. Ed.2d 571 (1975), nerely remanded to the district court to
det erm ne whether the matter had becone noot because Loui si ana had
changed its jury selection rule. Al though the Court has addressed
racial discrimnation in grand jury selection, see Castaneda V.
Partida, 430 U S. 482, 97 S. . 1272, 51 L. Ed. 2d 498 (1977), it has
never explicitly declared unconstitutional the exenption of wonen
fromgrand jury pools.

In Al exander v. Louisiana, 405 U S. 625, 92 S .. 1221, 31
L. Ed. 2d 536 (1972), the Court raised the issue but set aside the
conviction on other grounds. The Court passed on another
opportunity to address the issue of under-representation of wonen

on grand juries in Ford v. Kentucky, 469 U S. 984, 105 S.C. 392,

3419 U.S. at 538, 95 S.Ct. at 702 ("in holding that petit
juries nust be drawn froma source fairly representative of the
comunity ...") (enphasis added); 1i1d. at 527, 95 S.Ct. at 696
("[T] he Arerican concept of the jury trial contenplates a jury
drawn froma fair cross section of the comunity.") (enphasis
added); id. at 533, 95 S.Ct. at 699 ("[Wonen cannot be
systematically excluded fromjury panels fromwhich petit juries
are drawn.") (enphasis added). Not only does Taylor limt its
holding to petit juries, but the rationales for that hol ding
apply uniquely to the petit jury. |In at |east eighteen separate
instances in Taylor, the Court enphasi zed either the
guilt-determnation role of the petit jury, the petit jury's role
as a check on prosecutorial mstake, or the defendant's Sixth
Amendnent right to a trial jury venire conposed of a fair
cross-section of the comunity.



83 L.Ed.2d 325 (1984) (denying certiorari).*

2.

"[A] case announces a new rule when it breaks new ground or

i nposes a new obligation on the States or the Federal Governnent."
Teague, 489 U. S. at 301, 109 S.C. at 1070. Tayl or decl ared
unconstitutional Louisiana's petit jury selection system The
relevant inquiry is whether that rule controls the issue of grand
juries selected under the sane system If the conclusion is
"susceptible to debate anong reasonable m nds,"” the |l atter deci sion
is a newrule, even if "controlled" or "governed" by the earlier
decision. Butler v. MKellar, 494 U S. 407, 415, 110 S.C. 1212,
1217, 108 L. Ed.2d 347 (1990); see also Stringer v. Black, --- U S
----, ---- - ----, 112 S.Ct. 1130, 1140-41, 117 L.Ed.2d 367 (1992)
(Souter, J., dissenting). The test is whether the result is
"dictated" by existing precedent. Teague, 489 U. S. at 301, 109
S.C. at 1070.

3.

The right to trial by jury finds its constitutional bases in
article I'll, 8 2, cl. 3, of the Constitution ("The Trial of al
Crimes ... shall be by Jury....") and the Sixth Amendnent ("In al
crimnal prosecutions, the accused shall enjoy the right to a ..

trial[ ] by an inpartial jury...."). The Founding Fathers

‘J.E.B. v. Alabana ex rel. T.B., --- US ----, 114 S.C
1419, 128 L.Ed.2d 89 (1994), dealing with sex discrimnation in
perenptory chall enges, is inapposite to the inquiry, as we nust
determ ne whether the result is dictated by Taylor, not by
another line of authority subsequent to Taylor (and therefore
subsequent to the finality of WIlkerson's appeal).
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obviously considered the right to a jury trial of paranount
i nportance; Hamlton called this right "the very pall adiumof free
gover nnent . " THE FEDERALIST No. 83, at 499 (Al exander Ham |ton)
(Ainton Rossiter ed., 1961); see also Letter fromRichard Henry
Lee to Edmund Randol ph (Oct. 16, 1787) (describing trial by jury as
"this great security of human rights”). Colonial revolutionaries
listed in the Declaration of |Independence the deprivation of the
right as a grievance agai nst England. And, as Joseph Story noted
in the Commentaries on the Constitution,

[Trial by jury] was fromvery early tinmes insisted on by our

ancestors in the parent country, as the great bulwark of their

civil and political liberties, and watched with an unceasing

j eal ousy and solicitude...

.. "A celebrated French witer, who concludes, that
because Rone, Sparta, and Carthage have | ost their I|bert|es
therefore those of England in tinme nust perish, should have

recol lected, that Rone, Sparta, and Carthage, at the tine,
when their liberties were | ost, were strangers to the trial by

jury.”
3 JosEPH STORY, COWENTARIES ON THE ConsSTITUTION, 88 1773-1774 (1833)
(quoting Justice Bl ackstone).

The right to indictnent by a grand jury finds its
constitutional basis in the Fifth Amendnent ("No person shall be
held to answer for a capital, or otherw se infanous crine, unless
on ... indictnment of a Gand Jury...."). 1In contrast to the right
to trial by jury, the right to grand jury indictnment received
little attention at the Constitutional Convention. The provision

does not prevent states frominstituting prosecutions w thout an



i ndictrment,® and the Suprenme Court has concluded that neither the
Grand Jury O ause of the Fifth Anendnent nor the Due Process O ause
of the Fourteenth Anendnent requires the state to afford the
accused the right to grand jury review before trial. Hurtado v.
California, 110 U.S. 516, 534-35, 4 S.C. 111, 120-21, 28 L.Ed. 232
(1884).

By the end of the nineteenth century, many states had
abandoned the grand jury systemand anended their constitutions to
allow the initiation of prosecution by information. Currently,
only twenty-three states require indictnent by grand jury, four of
which require an indictnent only in cases punishable by life
i nprisonnment or death. 1 SARA S. BEALE & WLLIAM C. BRYsoN, GRAND JURY
LAw & PrRACTICE § 2. 04 (1986).

The grand jury determnes (by nmjority vote®) whether
probabl e cause exists to issue an indictnment. The grand jury neets
in secret and, except in certain circunstances, nust not reveal
testinony before it. FED. R CRIM P. 6(e). It is not bound by
evidentiary restrictions. See Fep. R Evip. 1101(d)(2); United
States v. Calandra, 414 U S. 338, 343, 94 S. . 613, 617, 38

°See 2 THe DEBATES I N THE SEVERAL STATE CONVENTI ONS ON THE ADOPTI ON OF
THE FEDERAL CONSTI TUTI ON AS RECOWENDED BY THE GENERAL CONVENTI ON AT
PH LADELPHIA IN 1787, at 109 (Jonathan Elliot, ed., 1888) (renarks
of M. Holnmes at Massachusetts Ratifying Convention, Jan. 30,
1788) .

Most states that require a grand jury indictnment require
only a majority or supernmajority vote; three states may require
a unani nous vote, dependi ng upon the nunber of jurors. 1 BEALE &
BRysoN, supra, 8 2.04. A federal grand jury nust have an
affirmative vote of at least 12 of the 16 to 23 jurors to indict.
FED. R CRM P. 6(a)(1l), (f).



L. Ed. 2d 561 (1974); Costello v. United States, 350 U. S. 359, 363,
76 S.Ct. 406, 408-09, 100 L.Ed. 397 (1956) (holding indictnent
valid even if based exclusively upon hearsay). It is not bound by
constitutional exclusionary rules. Calandra, 414 U S. at 349, 94
S.C. at 620-21. And there is no right to counsel when appearing
before the grand jury. FeD. R CRRm P. 6(d). Mboreover, prosecutori al
m sconduct in a grand jury proceedi ng may be deened harmless if the
petit jury convicts. United States v. Mechanik, 475 U S. 66, 72,
106 S. Ct. 938, 942-43, 89 L.Ed.2d 50 (1986).

Despite these differences, the Suprene Court has said that
"[t]he principles that apply to the systematic exclusion of
potential jurors on the ground of race are essentially the sane for
grand juries and for petit juries." Al exander, 405 U S. at 626 n.
3, 92 S.. at 1223 n. 3. The Al exander Court did not, however,
address Loui siana's exenption of wonen fromjury service, |eaving
that issue for Taylor. Thus, even if we could conclude that the
excl usion  of protected groups from jury duty would Dbe
unconstitutional for both petit and grand juries, this result would
not necessarily be dictated for a system that nerely exenpts a
group from service.’

4.
Al t hough an exenption for wonen seens archaic and even

of fensi ve by today's standards, we present the foregoi ng di scussion

"Take, for exanple, then-Justice Rehnquist's dissent in
Taylor. He would have required a show ng of prejudice to the
def endant by the exenption of wonen fromservice. 419 U S at
522, 95 S.Ct. at 692 (Rehnquist, J., dissenting).
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to showthat there is a colorable argunent that, at the tine Tayl or
was decided, Taylor did not dictate the result Wl kerson seeks to
enploy. If the result was not dictated, WIkerson coul d not, under
Teague, benefit even if it were squarely announced today that the
former Louisiana grand jury provision was unconstitutional. And,
as the follow ng discussion concludes, even if the result was
dictated, Daniel bars its application in this case. Accordingly,
we pretermt the newrule issue and decide this case on the basis
of the applicability of Daniel.
B

Even if Taylor dictates the result here—and Loui siana's grand
jury selection system was unconstitutional - still nust resolve
whet her W1 kerson can take advantage of that result under Giffith
and Teague. W conclude that he may not.

In Leichman, a panel of this court held that a habeas
petitioner could take advantage of the rule announced in Tayl or
before his conviction was final because "[t]he |aw regarding
retroactivity changed drastically when the court decided Giffith

and Teague." 939 F.2d at 317. That panel did not consider the
i nplications under Teague of applying Giffith retroactively; it
nmerely appeared to assune that it could do so.

Al t hough bound by Leichman to grant habeas relief, another

panel in Wllians v. Witley, 994 F.2d 226 (5th Cr.), cert.

denied, --- US ----, 114 S . 608, 126 L.Ed.2d 572 (1993)
suggested that Daniel still should control the application of
Tayl or. As the WIIlians panel recommended, see id. at 236, we
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el ected to rehear WIlians en banc sub nom Fulford v. Witley, see
Wllians, id., to decide this issue, but the case was nooted by the
petitioner's violent death while in prison.

In WIlians, Judge Higginbotham witing for the panel,
di scussed the retroactivity issue at length. See id. at 234-36.
The petitioners in WIllians presented the sane clains WI kerson now
asserts. "Recognizing that they would have been entitled to new
trials had Giffith governed questions of retroactivity at the tinme
Tayl or was decided, [the petitioners] asserted they should now be
given the benefit of that decision because Giffith had "overrul ed
Dani el . " ld. at 230. The panel observed that the petitioners
sought to apply selectively the law prevailing at the tine their
convi ctions becane final, as they wanted to i nvoke Tayl or but avoid
Daniel. [Id. at 235.

Wl kerson follows WIlians and Fulford in arguing that
Giffith overruled Daniel. As Judge Hi ggi nbot ham st at ed, however,
"absent clear indications from the Suprenme Court itself, |ower
courts should not lightly assune that a prior decision has been
overruled sub silentio nerely because its reasoning and result
appear inconsistent with later cases."® Thus, the court concl uded
that Giffith did not overrule Daniel. Moreover, evenif Giffith

established a new rule of constitutional law, it should not apply

81d. (citing Rodriquez de Quijas v. Shearson/ Am Express,
Inc., 490 U. S. 477, 484-85, 109 S.Ct. 1917, 1921-22, 104 L. Ed. 2d
526 (1989) ("If a precedent of this Court has direct application
in a case, yet appears to rest on reasons rejected in sone other
line of decisions, the Court of Appeals should follow the case
which directly controls, leaving to this Court the prerogative of
overruling its own decisions.")).
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retroactively to cases on collateral attack
In his en banc brief, Wl kerson makes four argunents regardi ng
the grand jury. He contends, first, that the state waived the
retroactivity defense; second, that Giffith overrul ed Daniel
third, that Giffith should apply retroactively; and fourth, that
his claimis independent of Tayl or.
1

Wl kerson clainms that the state waived the retroactivity
def ense. Because Giffith 's nonretroactivity doctrine is
nonjurisdictional, Collins v. Youngbl ood, 497 U S. 37, 40-41, 110
S.C. 2715, 2718, 111 L.Ed.2d 30 (1990), a state can waive the
defense by not raising it. Godinez v. Mran, --- US ----, ----
n. 8 113 S.Ct. 2680, 2685 n. 8, 125 L. Ed.2d 321 (1993); see also
Schiro v. Farley, --- US ----, ---- - ---- 114 S .. 783, 788-
89, 127 L.Ed.2d 47 (1994). Nevertheless, in Schiro the Court
acknowl edged that it would have discretion to reach the
retroactivity issue, as the state may rely upon any | egal argunent
in support of the judgnent. |Id. at ----, 114 S.C. at 788 (citing
Dandridge v. Wllianms, 397 U.S. 471, 475 n. 6, 90 S.C. 1153, 1156-
57 n. 6, 25 L.Ed.2d 491 (1970)).

It is true that the state failed to raise this issue inits
original brief and failed to attend oral argunent before the panel.
Nonet hel ess, we elect to reach the retroactivity issue, first
because we have discretion to do so, and second because it was the
primary reason given by the district court for its judgnment. This

case has been about retroactivity from its inception; this
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guestion demands resol ution.
2.

The crux of WIkersons' argunent is that Leichman was
correctly deci ded, because Giffith overruled Daniel. As stated in
WIllianms, however, this argunent is flawed.

Prior to 1965, constitutional decisions creating newrules of
crimnal procedure were applied retroactively. Paul E. MGeal,
Note, Back to the Future: The Suprene Court's Retroactivity
Jurisprudence, 15 Harv.J. L. & Pus. Pa'y 595, 595 (1992). At common
| aw, the judges coul d nake neither prospective nor nonretroactive
rulings.® The common |law followed the Blackstonian view that a
judge's duty was not to "pronounce a new |law, but to maintain and
expound the old one." 1 WLLIAM BLACKSTONE, COWMENTARIES *69. The
judge, rather than creating |law discovered it. An overrul ed
deci sion was thought to be only a failure at true discovery; the
overruling deci sion was not new |l aw, but an application of what is,
and theretofore had been, the true |aw New deci sions applied
retroactively to avoid the injustice caused by the wearlier
application of "incorrect" |aw

In Linkletter v. Wal ker, 381 U. S. 618, 636-37, 85 S.Ct. 1731,
1741-42, 14 L.Ed.2d 601 (1965), however, the Court adopted a
three-part test for clainms of retroactivity of new constitutional

rules of crimnal procedure. Retroactive application of a newrule

°See Kuhn v. Fairnmont Coal Co., 215 U. S. 349, 372, 30 S.Ct
140, 148, 54 L.Ed. 228 (1910) (Holnes, J., dissenting) ("I know
of no authority in this court to say that in general state
deci sions shall nmake law only for the future. Judicial decisions
have had retrospective operation for near a thousand years.").
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depended upon the purpose to be served by the new standard, the
extent of reliance by |aw enforcenent authorities upon the old
standard, and the effect of retroactive application upon the
adm nistration of justice. Stovall v. Denno, 388 U. S. 293, 297, 87
S.&. 1967, 1970, 18 L.Ed.2d 1199 (1967).

The Court determ ned that the Linkletter anal ysis applied both
to convictions that were final and to those pending on direct
review. Johnson v. New Jersey, 384 U. S. 719, 732, 86 S.C. 1772,
1780, 16 L.Ed.2d 882 (1966). Courts declaring a rule of crimnal
procedure to be "a clear break with the past," Desist v. United
States, 394 U. S. 244, 248, 89 S.C. 1030, 1032, 22 L.Ed.2d 248
(1969), al nost al ways found the new rul e nonretroacti ve because the
second and third Stovall factors—+eliance by |aw enforcenent
authorities wupon the old rule and the effect upon the
adm ni stration of justice—onpelled a finding of nonretroactivity.
United States v. Johnson, 457 U S. 537, 549-50, 102 S. . 2579,
2586-87, 73 L.Ed.2d 202 (1982). As a result, a nunber of Suprene
Court decisions held new rules nonretroactive even for cases
pending on direct review. One of these cases was Daniel.

Giffith overruled Linkletter 's retroactivity test (as
clarified by Johnson v. New Jersey, Stovall, and Desist ) by
creating a bright-line rule that applies newrules to all cases not
yet final. This |ine of cases had established the test for howto
apply new constitutional decisions. On the other hand, cases such
as Daniel nerely applied the test to particular new constitutional

rul es. Thus, while Giffith changed the nethodology for
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determning retroactivity, it did not abrogate the results of the
prior retroactivity test. In the absence of explicit |anguage
overruling cases such as Daniel, we nust assune that these results
are still wvalid as to those new rules for which retroactive
application was rejected.

W | kerson argues that Giffith "accuses Dani el by nane." But
Giffith nentions Daniel only as a case applying the Linkletter
[Stovall retroactivity analysis. W kerson argues that the

WIllians panel was m staken in concluding that the Suprene Court

has "given no indication Daniel is no |longer good |aw"
Significantly, however, Teague cites Daniel, apparently wth
approval: "[b]Jut as we stated in Daniel, which held that Tayl or
was not to be given retroactive effect...." Teague, 489 U S at

314, 109 S.Ct. at 1077.

O course, Daniel does not reflect the current state of the
law. In the absence of Linkletter and Stovall, the Daniel court
presumabl y woul d have reached a contrary result. But the question
is whether, for cases on collateral review, to apply the Daniel

rule or the Giffith rule to cases not yet final when Tayl or was

announced.
Teague instructs us to " "apply the lawprevailing at the tine
a conviction becane final." " 489 U S. at 306, 109 S.C. at 1073

(quoting wth approval Mackey v. United States, 401 U S. 667, 689,
91 S.Ct. 1160, 1178, 28 L.Ed.2d 404 (1971) (Harlan, J., concurring

in part, dissenting in part)). The lawin 1975 was Dani el, which

10See supra note 8.
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forthrightly held that Taylor was not to be applied retroactively
and that crim nal defendants whose juries were enpaneled prior to
Tayl or coul d not take advantage of the newrule. Giffith does not
change this result.!
3.

In a conceptually simlar |ine of reasoning, WI kerson argues
that Giffith should itself apply retroactively. He relies upon
Penry v. Lynaugh, 492 U S. 302, 315, 109 S.C. 2934, 2944, 106

1W | kerson's argunent, if accepted, would prove too nuch.
Logically, if Giffith controls instead of Daniel, it also
controls instead of the follow ng cases: Johnson v. New Jersey,
384 U.S. 719, 721, 86 S.Ct. 1772, 1774-75, 16 L.Ed.2d 882 (1966)
(hol di ng nonretroactive Escobedo v. Illinois, 378 U S. 478, 84
S.C. 1758, 12 L.Ed.2d 977 (1964), which established right to
counsel at police interrogation in sone circunstances, and
Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966), which held certain warnings and wai vers required before
police interrogation); Stovall v. Denno, 388 U S. 293, 300, 87
S.C. 1967, 1971, 18 L.Ed.2d 1199 (1967) (hol ding nonretroactive
United States v. Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d
1149 (1967), and G lbert v. California, 388 U S. 263, 87 S.C
1951, 18 L.Ed.2d 1178 (1967), which required the concl usion of
Wi tness identification that occurred in the absence of counsel);
DeSt efano v. Wods, 392 U. S. 631, 635, 88 S.Ct. 2093, 2096, 20
L. Ed. 2d 1308 (1968) (hol ding nonretroactive Duncan v. Loui siana,
391 U. S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968), which
established right to jury trial in state crimnal prosecutions,
and Bloomv. Illinois, 391 U S 194, 88 S.Ct. 1477, 20 L.Ed.2d
522 (1968), which established right to jury trial in state
contenpt prosecutions) Desist v. United States, 394 U. S. 244,
254, 89 S. . 1030, 1036, 22 L.Ed.2d 248 (1969) (holding
nonretroactive Katz v. United States, 389 U S 347, 88 S.Ct. 507,
19 L. Ed. 2d 576 (1967), which held physical intrusion not required
for Fourth Amendnent violation); and United States v. Peltier,
422 U.S. 531, 542, 95 S. Ct. 2313, 2320, 45 L.Ed.2d 374 (1975)
(hol di ng nonretroactive Al nei da- Sanchez v. United States, 413
U S 266, 93 S.Ct. 2535, 37 L.Ed.2d 596 (1973), which invalidated
warrant| ess aut onobil e searches conducted w t hout probabl e cause
by roving border patrols). No one could seriously contend that
Giffith opened the door to scores of habeas petitioners to
chal | enge their convictions obtained prior to, but which becane
final after, these | andmark deci sions.
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L.Ed.2d 256 (1989), where the Court applied Giffith 's
retroactivity rule to allow a habeas petitioner to take advant age
of two Suprene Court cases deci ded before his appeal was final but
before the decision in Giffith. Thus, Giffith 's retroactivity
principles were applied by the Court even though the law of
retroactivity at the tine the petitioner's conviction becane fi nal
was still Linkletter/Stovall.

Al t hough the Penry Court did not explain its reasoning,
W | kerson argues that the retroactive application of a
retroactivity rule does not raise the problens voiced in Teague
concerning the state's interest in finality. He contends that a
retroactivity rul e inposes no new obligations on | aw enf orcenent or
on the judicial system Moreover, WI kerson points out that in the
only five cases where the issue of the retroactivity of Giffith

has cone up, the courts applied Giffith retroactively. Thus,

2\W ey v. Puckett, 969 F.2d 86, 101 (5th Cr.1992)
(appl yi ng wi thout discussion Giffith retroactivity principles to
claim ultimtely barred on anot her ground, under Batson v.
Kentucky, 476 U S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986),
wher e appeal becane final after Batson but before Giffith);
Pitts v. Cook, 923 F.2d 1568, 1571 n. 3 (11th G r.1991) (sane,
but not barring Batson claimon another ground); Liles v.
Saffle, 945 F.2d 333, 335 n. 2 (10th Cr.1991) (sane situation
wi th clai munder Ake v. Cklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84
L. Ed. 2d 53 (1985)), cert. denied, --- US ----, 112 S.Ct. 956,
117 L.Ed.2d 123 (1992); Hill v. Ml oney, 927 F.2d 646, 648 n. 2
(1st Gr.1990) (sanme situation with clai munder Sandstromv.
Mont ana, 442 U.S. 510, 99 S.C. 2450, 61 L.Ed.2d 39 (1979)).
Contrary to the statenent in Judge Parker's special concurrence
that these courts "conclude that the Giffith approach to "new
rule' retroactivity is to be itself retroactively applied to
cases not yet final," special concurrence, infra at 5708, these
courts appear to have assuned this, w thout explanation. Their
silence is best viewed as a failure to address or decide the
i ssue, and in the absence of such anal ysis they are unpersuasi ve.
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both the Suprenme Court and other circuits have applied Giffith 's
retroactivity rule to cases that becane final before Giffith (but
after sone rel evant Suprene Court decision).

We reject this argunment for four reasons. First, Penry dealt
wth a capital nurder habeas petitioner whom in 1980 the tria
court had denied the right to have the sentencing jury instructed
to consider his retardation as a mtigating circunstance. The
Court applied the rule established in Lockett v. Chio, 438 U S.
586, 604, 98 S.Ct. 2954, 2964, 57 L.Ed.2d 973 (1978), that the
Ei ght h and Fourteenth Amendnents required that a sentencer "not be
precluded fromconsidering, as a mtigating factor, any aspect of
a defendant's character ... that the defendant proffers as a basis
for a sentence | ess than death," and Eddi ngs v. Okl ahoma, 455 U. S.
104, 113-14, 102 S.&. 869, 876-77, 71 L.Ed.2d 1 (1982), which
requi red that a sentencer nust consider such mtigating evidence.
I n applying these cases, the Court noted that Lockett was deci ded
not just before Penry's appeal becane final, but before his trial
even began. Thus, Lockett was the law at the tinme of Penry's
sentencing; retroactivity was not actually at issue.

Second, the Court concluded that the relief Penry sought was

not a "newrule," because it did not inpose a new obligation on the
state, as the obligation to present special issues to the jury
al ready existed in Jurek v. Texas, 428 U. S. 262, 96 S.Ct. 2950, 49
L. Ed.2d 929 (1976). Inplicit in the requirenent that the jury
answer three special questions is the requirenent that the jury

consider mtigating evidence. "Penry sinply asks the State to
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fulfill the assurance upon which Jurek was based: nanely, that the
speci al issues would be interpreted broadly enough to permt the
sentencer to consider all of the relevant mtigating evidence a
def endant m ght present in inposing sentence.” Penry, 492 U S. at
315, 109 S. Ct. at 2945. Thus, the state had been obligated since
1976 to give the relief Penry sought. No retroactivity problens
t herefore attached.

Third, Wl kerson clains that the retroactive application of a
retroactivity rule does not inpair a state's interest in finality.
But aretroactivity rule is exactly the type of decision that woul d
seriously disrupt a state's interest in finality: |If the |aws of
retroactivity change, any future decision conceivably could be
enpl oyed by a habeas petitioner, regardless of how |long ago his
appeal becane final. Depending wupon the change in the
retroactivity rule, convictions could be subject to collateral
attack indefinitely.

As Judge Hi ggi nbot ham notes, "the Court has nade plain that

the rule established in Teague is asymetric, cutting only one

way—+n the state's favor." Patrick E. H ggi nbotham The Future of
Habeas Cor pus: Refl ections on Teague v. Lane and Beyond, 66
CaL. L. REv. 2433, 2440 (1993) (citing Lockhart v. Fretwell, --- U S.

----, ----, 113 S . Ct. 838, 844, 122 L.Ed.2d 180 (1993)). A state
can take advantage of <changes in the law occurring after a
convi ction becones final, as well as before, while, under Teague,
the defendant generally may rely only upon |egal devel opnents

occurring before his conviction is final.
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Thus, Teague acts as a substantial I|imtation on the
availability of habeas relief by protecting the state's interest in
finality. The retroactive application of Giffith unavoi dably
woul d upset that interest. See supra note 11. As this court
explained in Wllianms, 994 F.2d at 236, that is why we give
retroactive treatnent to Teague but not to Giffith. See Fretwell,
--- US at ----, 113 S C. at 844; Glnore v. Taylor, --- US --
--, ----, 113 S . 2112, 2116, 124 L.Ed.2d 306 (1993).

And fourth, even if, arguendo, we were to conclude that in
Penry, 492 U. S. at 315, 109 S. . at 2945, the Court applied
Giffith '"s retroactivity principles retroactively in a case that
becane final before Giffith,*® the Court did not even colorably

overrul e sub silentio any prior decisions, as no prior decision had

decl ared Lockett or Eddings nonretroactive. But here, we have
Daniel. Wuere (1) a specific case decides (2) a specific outcone
concerning (3) a specific new rule (e.g., Daniel 's declaring

nonretroactive Taylor 's holding), an inferior court nay not
di sregard that precedent unless it has been explicitly overrul ed by
the Suprene Court. See Rodriguez de Quijas, 490 U S. at 484-85,
109 S.Ct. at 1921-22.

W are not called upon here nerely to determne which

B3Al t hough the Penry Court purported to apply Giffith
retroactively, see 492 U S. at 315, 109 S. . at 2945 ("Under the

retroactivity principles adopted in Giffith ..., Penry is
entitled to the benefit of those decisions."), it did not appear
actually to do so. It granted relief based upon Lockett and

Jurek, both of which were decided before Penry's trial began.
Thus, in nmerely requiring the state to apply the law as it
existed at the tine, the Court inplicated neither Giffith nor
Li nkl etter.
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retroactivity principles to apply to a newrule. Instead, we are
bound by stare decisis. The specific question of whether a
particular new rule (Taylor ) should be applied retroactively has
al ready been resolved by Daniel. Thus, retroactive application of
Giffith is bl ocked by Daniel.

In other words, where a determ nation of retroactivity has
been nmade for a particular new rule, stare decisis prohibits
revisiting the question with new retroactivity principles. In
every case cited by WIlkerson, the court applied Giffith
retroactively where no specific case precluded the result by
deciding the retroactivity of the new rule. Here, Daniel blocks

that result. This distinction defeats WI kerson's argunent. !

YFurthernore, the retroactive application of Giffith would
vi ol at e Teague because it would be applying a new rule on
collateral review. W decline to follow the other circuits that
inplicitly, and perhaps inadvertently, have applied Giffith
retroactively. See supra note 12.

In his well-intentioned concurrence, Judge Parker does
not appear to recognize that it is in fact Giffith that
constitutes the "new rule" that we may not apply on
coll ateral review, under Teague, because Giffith was
announced in 1987, well after WI kerson's conviction becane
final in 1976. Thus, when Judge Parker quotes Teague for
the proposition that " "new constitutional rules of crimnal
procedure will not be applicable to those cases which have
becone final before the new rules are announced,' " speci al
concurrence, infra at 5710 (quoting Teague, 489 U S. at 310,
109 S.Ct. at 1075), it is actually Giffith that is the new
rule that we are forbidden to apply.

Judge Parker woul d have us fashion, out of whole cloth,
a third Teague exception for habeas petitioners whose
convi ctions becane final after sonme directly rel evant
Suprene Court decision was announced, but before Giffith,
unless a retroactivity "conpani on case" (such as Daniel )
bl ocked the result. W find no support for this third
exception in Teague or el sewhere.
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4.

Finally, WIkerson argues opaquely that the right to a fair
cross-section of the comunity in state grand juries was firmy
rooted before Taylor. This argunent seeks to avoid the Daniel bar
because the relief WIkerson wants would be dictated by earlier
authorities, not by Taylor. And the argunent avoi ds the Teague bar
because he clains the relief is dictated by these earlier cases (so
that no new rule woul d be announced today by declaring the grand
jury system unconstitutional).

The problemw th this analysis is that earlier cases do not
necessarily dictate that Louisiana's grand jury exenption of wonen
was unconstitutional, see supra part Il.A , and, to the extent that
Taylor dictates the result, Daniel would bar the application of the
rul e, and Teague woul d prohibit us fromignoring Daniel. W]Ikerson
cites Smth v. Texas, 311 U S. 128, 132, 61 S.C. 164, 166, 85
L. Ed. 84 (1940), prohibiting racial discrimnationinthe selection
of state grand juries; Carter v. Jury Commn of Geene County, 396
U S 320, 338-39, 90 S.C. 518, 528, 24 L.Ed.2d 549 (1970), which
rejected a claimof racial discrimnation in the selection of the
Al abama jury comm ssion; and Peters v. Kiff, 407 U S. 493, 501, 92
S.C. 2163, 2168, 33 L.Ed.2d 83 (1972), which allowed a white
defendant to challenge a state grand jury system that excluded
bl acks. O course, none of these cases deals with the exenption of
wonen fromjury service. Gven the standard required to prove that
aresult is dictated by a particular precedent, it is neritless to

claimthat these cases dictate that Louisiana' s systemof exenpting
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wonen fromgrand jury service was unconstitutional

The closest the Suprene Court has conme to declaring
unconstitutional Louisiana' s grand jury selection systemis Tayl or,
whi ch hel d t he state's petit jury sel ection system
unconstitutional. Although the same systemwas used to sel ect both
petit and grand juries, the constitutional rights that attach to
each vary. Accordingly, these earlier grand jury cases do not cone
close to dictating the result WI kerson seeks, so the result is
barred by Dani el and Teague. ®

L1,

In sunmary, the pivotal issue in this case is whether Daniel
was overrul ed. Since the Suprene Court has never explicitly
overruled Daniel, it is still valid, but only, as here, where
habeas petitioners seek to take advantage of the rul e announced in
Tayl or but whose convictions becane final before Giffith. Evenif
Dani el was overruled, the retroactive application of Giffith is
barred by Teague.

Daniel is a specific case that reaches a specific result
regarding a particular newrule. W are not free nerely to apply
the nodern set of retroactivity principles instead of the old ones.
We woul d have to ignore not only the square hol ding of Daniel, but

the Teague ban on retroactive application of new rules on

\oreover, even if we applied these earlier cases to

provide the relief WIkerson seeks, we would still be bound by
Teague to apply the retroactivity rules at the tine the
conviction becane final. Under Linkletter, the then-binding

authority on retroactivity, the result would not have been
applied retroactively.
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collateral review. Finding that result inpermssible, we overrule
Lei chman v. Secretary, La. Dep't of Corrections, 939 F.2d 315 (5th
Cir.1991) (per curiam, and affirmthe district court's denial of
habeas relief.

| V.

W | kerson rai ses several other assignnents of error. These
i ssues were adequately addressed by the panel opinion. In all
respects other than as to matters discussed herein, the pane
opinion is reinstated. The judgnment of the district court is
AFFI RVED.

KING Circuit Judge, concurs in the judgnent.

E. GRADY JOLLY, G rcuit Judge, specially concurring:

| concur in the judgnent on the sole grounds that the doctrine
of stare decisis commands that Daniel v. Louisiana, 420 U.S. 31, 95
S.C. 704, 42 L.Ed.2d 790 (1975), remains binding precedent.
Consequently, M. WIlkerson is not entitled to the benefit of
Taylor v. Louisiana, 419 U S. 522, 95 S .. 692, 42 L.Ed.2d 690
(1975), and we correctly deny his petition for habeas relief.

ROBERT M PARKER, Circuit Judge, specially concurring:

Judge Smth's thorough and commendable attenpt to navigate
through retroactivity jurisprudence with a |ess than consistent
Suprene Court roadmap leaves ne in agreenent with the result
obtai ned and with sone of the reasons for the result. Yet | am
sufficiently troubl ed by other reasoning in the opinion that |I have
found nmysel f constrained to the options of concurring in the result

only or witing a special concurrence. | choose the latter.
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| agree with the majority's assunption that the "Taylor rule"
applies to the grand jury context. In ny view, the Fourteenth
Amendnent's equal protection clause undoubtedly requires a fair
cross-section of the comunity with respect to grand juries. There
may be no requirenent for states to utilize grand juries, but when
they do, this fair cross-section requirenent exists. Because |l see
no legitimte basis for distinguishing between petit and grand
juries in this regard, | agree with the majority's course in this
particul ar case—ef assum ng that Taylor applies to grand juries.

| cannot, however, join the mgjority's position about the
nonretroactivity of Giffith. 1In additionto reversing the lawin
the Fifth Grcuit, the mgority's conclusion that Teague v. Lane
bars the retroactive application of the approach to "new rule"
retroactivity enbraced in Giffith places this Grcuit at odds with
all of the other circuits that have addressed the issue and with
the Suprene Court. The First Grcuit in HIl v. Mloney, 927 F. 2d
646 (1st Cir.1990), the Eighth in Ham Iton v. Jones, 907 F.2d 807
(8th Cir.1990), the Tenth in Liles v. Saffle, 945 F.2d 333 (10th
Cr.1991), cert. denied, --- U S ----, 112 S.C. 956, 117 L.Ed. 2d
123 (1992), and the Eleventh in Pitts v. Cook, 923 F.2d 1568 (11th
Cr.1991), all conclude that the Giffith approach to "new rule"
retroactivity is to be itself retroactively applied to cases not
yet final when the "new rule" in question was announced. And, as
the Suprenme Court states in Penry:

Penry's convi ction becane final on January 13, 1986, when
this Court denied his petition for certiorari on direct review
of his conviction and sentence. This Court's decisions in
Lockett v. Ohio and Eddi ngs v. Ckl ahoma were rendered before
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his conviction becane final. Under the retroactivity

principles adopted in Giffith v. Kentucky, Penry is entitled

to the benefit of those deci sions.
Penry, 492 U. S. 302, 314-315, 109 S. . 2934, 2944-45, 106 L. Ed. 2d
256 (1989) (citations omtted).

The majority takes the position that the Suprene Court does
not nean what it says in Penry—because, given that the case rules
to which M. Penry clained entitlenent were announced before his
trial even started, their retroactivity was not really in issue and
thus Giffith was not squarely inplicated. Majority Opinion at
5706 n. 13 ("Although the Penry Court purported to apply Giffith
retroactively, ... it did not appear actually to do so. It granted
relief based upon Lockett and Jurek, both of which were decided
before Penry's trial began."). The majority's characterization of
Penry in this respect is inconplete. It is accurate as far as
Lockett and Jurek are concerned. However, the Penry Court gives at
| east equal billing to Eddi ngs—which canme down in 1982, after the
start of M. Penry's trial but nonethel ess before his conviction
and sentence becane final .

W could of course debate whether the Eddings decision
announces a "new rule" or whether it nerely reaffirns and refines
the rule of Lockett. Essentially, such a debate would be a repl ay
of the one that took place between the mgjority and dissenting
opinions in Eddings itself. But Eddings certainly seens to fit the
majority's understanding of what constitutes a "new rule."” See
Majority Opinion at 5699 ("If the conclusion is "susceptible to

debate anong reasonable mnds,' the ... decision is a new rule,
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even if "controlled or "governed by the earlier decision.")
(quoting Butler v. MKellar, 494 U S. 407, 415, 110 S.C. 1212,
1217, 108 L.Ed.2d 347 (1990); and citing Stringer v. Black, ---
us. ----, ---- - ----, 112 S.C. 1130, 1140-1141, 117 L.Ed.2d 367
(1992) (Souter, J., dissenting)).

At any rate, the Penry Court relies heavily upon Eddings in
order to provide relief to M. Penry, and it applies Giffith
retroactively in order to do so. If the Penry Court had viewed
only Lockett and Jurek as inportant to its holding, and not
Eddi ngs, the Court knew how to say so. | nstead, Penry's plain
| anguage clarifies the Court's intention that Giffith be given
retroactive application to habeas petitioners <claimng the
entitlement to benefit from "new rules" announced before their
convi ctions and sentences becane final. | think we nust take the
Suprene Court at its word, rather than effectively "picking and
choosing" the Suprene Court precedents we wlill and wll not
faithfully foll ow.

The majority views this case as presenting a choice between
Daniel and Giffith, apparently concluding that the two cases are
in conflict. | see no such conflict as these opinions relate to
M. WIkerson's case.

M. WIlkerson was in the state's direct review system after
his jury had been enpanel ed but before his case had becone final,
when t he Tayl or was announced by the Suprene Court. Six days after
announci ng  Tayl or, the Court rendered its decision in

Dani el —specifically holding that the "Taylor rule" should be
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applied only to cases in which the juries had not yet been
enpaneled at the tinme Taylor was decided. In United States v.
Johnson, 457 U.S. 537, 102 S.C. 2579, 73 L.Ed.2d 202 (1982), the
Suprene Court holds that a defendant's retroactive entitlenent to
the benefit of a "new rule" like the one in Taylor is dependent
upon whether the "new rule" case at issue has a specific,
retroactivity-focused conpani on anong the Suprenme Court's body of
precedents. |If it does, as it does here (in the formof Daniel ),
the conpanion case wIll govern the retroactivity question

Giffith does not purport to overrule Johnson, and as the majority
points out, we are not at liberty to presune that it does so sub
silentio.

In my view, the "Giffith" retroactivity approach to "new
rule" entitlement clainms applies to all cases that were not yet
final at the tinme the "new rule" in question was announced, unless
(pursuant to Johnson ) the issue of the newrule's retroactivity is
already settled by pr ecedent — hat IS, by a specific,
retroactivity-focused, conpanion case. It matters not to this
anal ysis whether one raises entitlenent to the benefit of a "new
rule" by way of direct review or by way of collateral attack. See
e.g., Teague, supra, 489 U S. at 308-309, 310-311, 109 S. . at
1074, 1075-76 (1989) (O Connor, J. (plurality opinion)).
The majority effectively holds that, in any circunstance

Teague bars the retroactive application of the "Giffith"

retroactivity approach to cases that are on collateral review

This holding stretches Teague beyond its elastic limts. Teague
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itsel f says:

W ... now adopt Justice Harlan's view of retroactivity for
cases on collateral review [That is,] [u]nless they fal
within an exception to the general rule, new constitutional

rules of crimnal procedure will not be applicable to those
cases which have becone final before the new rules are
announced.

Teague, supra, 489 U. S. at 310-311, 109 S.Ct. at 1075 (enphasis
added) . The nost recent cases on point solidify the Suprene
Court's position that habeas courts are to set their "new rule"

entitlenent sights upon the law as it existed at the tine the

petitioner's conviction and sentence becane final. See e.g.,
Lockhart v. Fretwell, --- U S ----, 113 S.C. 838, 122 L. Ed. 2d 180
(1993). See also Glnore v. Taylor, --- US ----, 113 S. Q. 2112,

124 L.Ed.2d 306 (1993) (holding that subject to two narrow
exceptions, a case that is decided after a defendant's conviction
and sentence have becone final may not provide the basis for
federal habeas relief if that case announces a "newrule"). In one
of its nost recent reflections upon Teague (the Brecht "harmnl ess
error" decision), the Court notes that "new rules" seldom have
retroactive application to crimnal cases on federal habeas.
Brecht v. Abrahanson, --- US ----, ----, 113 S.C. 1710, 1720,
123 L.Ed.2d 353 (1993). "Seldom' is not the sane as "never."

The law appears settl ed. Assum ng no specific,
retroactivity-focused "conpanion case" exists to foreclose
application, the following represent the "seldont areas in which
"new rul es" are to be applied on 8§ 2254 coll ateral review

1. cases not yet final when the "new rul e" was announced,

2. cases that had becone final before the "new rule" was
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announced, but which concern a "newrule" that places "certain

ki nds of primary, private individual conduct beyond the power

of the crimnal |aw nmaking authority to proscribe;"

and

3. cases that had becone final before the "new rule" was

announced, but which concern a "new rule" requiring the

observance of "those procedures that ... are "inplicit in the

concept or ordered liberty." "
See Teague, supra, 489 U S. at 310-311, 109 S.Ct. at 1075 ("W ...
now adopt Justice Harlan's view of retroactivity for cases on
collateral review [That is,] [u]lnless they fall wthin an
exception to the general rule, newconstitutional rules of crimnal
procedure will not be applicable to those cases which have becone
final before the new rules are announced.") (enphasis added). See
al so Teague, supra, 489 U S at 307, 109 S.C. at 1073 (quoting
Mackey v. United States, 401 U S. 667, 692-693, 91 S.C. 1160
1179-80, 28 L. Ed. 2d 404 (1971) (Harlan, J., concurring in judgnents
in part and dissenting in part); which in turn quotes Pal ko v.
Connecticut, 302 U S. 319, 325, 58 S.C. 149, 152, 82 L.Ed. 288
(1937) (Cardozo, J.)). O course, "new rule" benefits so applied
will still often be subject to Brecht "harm ess error" analysis.
See Brecht, supra.

Thus, in |light of Johnson, supra, | agree with the majority
that Daniel prevents M. WI kerson frombenefiting fromthe Tayl or
rule. | regret that the majority has found it necessary to commt
the Fifth GCrcuit to the lonely and novel position that Teague
effectively forecl oses the collateral application of the "Giffith
" approach to "newrule" retroactivity questi ons—even when t he "new

rule” in issue was announced before the petitioner's case becane
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final; and even when there is no specific, retroactivity-focused,

"conpani on case" foreclosing such application.
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