UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3233

KERRY COPSEY and Cl NDY COPSEY,
Pl aintiffs-Appellants,
ver sus
JERRY SWEARI NGEN, | ndividually and
as the Director of Blind Services,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
M ddle District of Louisiana

(Cct ober 25, 1994)

Bef ore GARWOOD and HI GA NBOTHAM Circuit Judges, and SCHWARTZ, ®
District Judge.

GARWOOD, Circuit Judge:

Plaintiff-appellant Kerry Copsey (Copsey) operated a vendi ng
facility in the Louisiana state capitol building.? Copsey, who is
blind, received his license through a program operated by the

Loui siana Division of Blind Services, which gives preferentia

Senior District Judge of the Eastern District of Louisiana,
sitting by designation.

. After oral argunent of this appeal, Kerry Copsey died and
his wi dow, G ndy Copsey, in her capacity as admnistratrix of
Kerry Copsey's estate, has been substituted in his stead as an
appel l ant pursuant to FED. R App. P. 43(a).



treatnent to blind persons who desire to operate concessi on stands
in public buildings. Copsey becane convinced that state officials
were permtting an organi zation to operate a concession stand in
anot her part of the capitol building in violation of his exclusive
vending rights. After Copsey publicly aired his grievances about
the program his Ilicense was term nated. Al t hough he was
eventually reinstated and conpensated for his |oss, Copsey sued
numer ous def endants, all egi ng anong ot her things that the violation
of his exclusive vending rights deprived him of property w thout
due process of |law and that the revocation of his |icense was in
retaliation for the exercise of his First Amendnent rights. The
trial court eventually denied all of Copsey's clains and Copsey now
appeals. W affirmin part, reverse in part, and renand.
Facts and Proceedi ngs Bel ow

Copsey and his wife Cndy Copsey instituted this action on
Septenber 9, 1988. The naned defendants in the suit were (1) Jerry
Swearingen, the director of the Division of Blind Services at al
times material to this case; (2) Guy Dicharry, the manager of the
blind vendor program in the capitol;? (3) Phillip Reichert, an
assistant director of the Division of Blind Services; (4) John A
Alario, Jr., the Speaker of the Louisiana House of Representatives;
(5) Sanuel B. Nunez, Jr., the President of the Louisiana Senate;
(6) Sylvia Duke, a nenber of the Senate staff; (7) Barbara Goodson,

a nenber of the House of Representatives staff; (8) Charles

2 M. Dicharry died prior to the judgnent below and is no
| onger a party inasnuch as no one has been substituted as a
def endant for him



Schwing, the state capitol architect; (9) Mtchell "Honer"
St ockman, a managenent anal yst for the Division of Blind Services;
and (10) the Foundation for Hi storical Louisiana, a private, non-
profit organization. Copsey sought declaratory and injunctive
relief as well as noney damages.?

The facts leading up to Copsey's suit are as follows.
Loui siana permts blind vendors to operate concession stands in
public buildings pursuant to Louisiana Revised Statute § 46:333.*
The program is admnistered by Louisiana's Division of Blind

Services (the Division) of the Departnent of Health and Human

3 Copsey's clains for injunctive and declaratory relief have
been nooted by his death (see note 1, supra). On renand the
district court shall dismss these clains as noot. Copsey's
vendor's license, by its express terns, automatically wholly
termnated on his death. The parties are in agreenent that
Copsey's damages clains survived his death and pass to his
est at e.

4 That | aw provides in pertinent part:

"A. State agencies, boards, comm ssions, and
institutions owning, maintaining, or controlling state
property shall in all cases give preference to blind
persons . . . in the operation of vending stands,
vendi ng machi nes, and ot her snall busi ness concessi ons
to be operated on the prem ses. No other vending
stands, vendi ng machi nes, or small business concessions
shal |l be operated on the sanme prem ses with vendi ng
st ands, vendi ng machi nes, or other small business
concessi ons operated, or contenpl ated, under the
provisions of this Section. No blind person under this
Subpart shall be required to pay any fee, service
charge, or equival ent thereof upon the operation of a
vendi ng stand, vendi ng nachi nes, and ot her snal
busi ness concessions in public buildings or prem ses,
nor shall the blind person be disturbed in the security
of the operation of the vending stand, vendi ng nmachi ne,
and other small business concession in any way, W thout
reasonabl e or just cause." LA Rev. STAT. ANN. 8§ 46: 333
(West 1982).



Resources,® which issues licenses to program participants. Prior
to 1985, a vending facility was run by a blind person (not Copsey)
on the 27th fl oor of the observation tower of the capitol building
i n Baton Rouge. Wen renovations to the capitol were comrenced in
the m d-1980's, however, the observation tower was closed. In July
1985, the Division entered into an agreenent with the Legislative
Budgetary Control Council (the Council), which manages the
allocation of space in the capitol, to allow a blind vendor to
operate a concessions area in the breezeway basenent of the capitol
building. At that tinme, however, no one was issued a license to
operate the basenent concession. In May 1986, the Council signed
a lease with the Foundation for Historical Louisiana, Inc. (the
Foundation), a private non-profit organi zation, to operate a nuseum
shop in the observation tower.

In February 1987, the Division issued Copsey a license to
operate the concession stand in the basenent of the capitol under
the terns of the 1985 agreenent between the Division and the
Counci | . Copsey was the first vendor to receive a license to
operate in the capitol basenent and at no tinme had he operated a
concession stand in the tower. At sonme point, Copsey becane
unhappy with the admnistration of the program and made nmany
conplaints to Swearingen. In Copsey's view, Louisiana Revised
Statute 8 46:333 gave him the exclusive right to operate
concessions in the capitol building, including the observation

tower. Copsey made nunerous demands upon the D vision, including

5 Now known as the Departnent of Social Services/Division of
Rehabilitation Services.



that he be allowed to operate his vending facility stand in the
space being occupied in the observation tower by the Foundati on.
In late May or early June 1987, Copsey distributed to the news
media a long letter addressed to the President of the Nationa
Federation of the Blind which was critical of the Dvision's
admnistration of the blind vendor program He also aired his
grievances on a |local television broadcast.

In md-June 1987, Swearingen sent Copsey a neno informng him
that Copsey's wife would no longer be allowed to visit the
concessi on stand during business hours. The directive was pronptly
w t hdrawn but the bad bl ood bet ween Copsey and Sweari ngen renai ned.
On Septenber 9, 1987, a neeting, initiated by Swearingen, was held
between the two nen. At the neeting, Swearingen offered to give
Copsey anot her vending location in a different governnent buil di ng.
Copsey agreed to consider changing |ocations and went to exam ne
t he suggested alternate site with Dicharry. After talking with the
vendor operating that concession, Copsey inforned Dicharry that he
would not be willing to go to the new | ocation. Copsey al so
communi cated this to Swearingen, who said that he had no
alternative but to term nate Copsey. On Septenber 10, 1987,
Dicharry and Reichert delivered Copsey a letter from Swearingen
inform ng Copsey that his position at the state capitol vending
facility and his participationin the blind vendor programwoul d be
termnated at the close of business that very day. At Copsey's
request, Swearingen conposed a second letter, al so dated Septenber
10, 1987, which set forth the reasons for Copsey's term nation

The letter cited five reasons for Copsey's term nation:



"1l. Publicity adverse to the program on Baton Rouge
Channel 2 and in letters to the National Federation of
the Blind, both stinulated by you.

2. Continued reports from individuals, primarily
bui | di ng managenent, as to your conplaints about the
facility and the Capitol.

3. Concerns voi ced by several other operators over the
negative inpact on the program of your accusations
adverse to the agency and the program and other
information rel eased by you to the press.

4. Contacts directly wth specific Senators and
Representatives regarding various areas of your
di ssati sfaction.

5. Contacts with suppliers and others after policy
vi ol ations were specifically brought to your attention."”

The letter also stated in conclusion:

"The above actions on your part were perceived as having

an adverse effect on the program through creating the

potential of loss of this |ocation and ot her aspects of

the total program"”

Copsey appealed his termnation, and a hearing before an
adm nistrative | aw judge (ALJ) was schedul ed for February 10, 1988.
One day prior to the hearing, on February 9, Swearingen delivered
a letter to Copsey which vacated the Septenber 10 term nation. The
letter indicated that Copsey woul d be placed on probati on and woul d
be considered for future statewi de vending facility openings as
they occur. The next day, Copsey and the Division stipulated to
the following: that Copsey would be reinstated into the blind
vendor programretroactive to Septenber 10, 1987; that he woul d be
conpensated at a rate of $720 per nmonth from Septenber 10, 1987,
for the time that he was renoved fromthe vending stand; that he

woul d receive $500 in attorney's fees; that certain documents

inserted into his file by the D vision would be renoved; and that



he woul d be placed on probation until February 24, 1988, at which
time a hearing would be held to determ ne whet her Copsey shoul d be
reinstated at the capitol basenent vending facility. The ALJ
adopt ed these stipulations as his decision. On February 24, 1988,
t he hearing on Copsey's probation was held. The ALJ concl uded t hat
the Division had not established cause for placing Copsey on
probation and entered findings to that effect. Copsey resuned
operation of the basenent concessi on stand where he renai ned unti l
his death following the district court's judgnent.

The instant lawsuit was filed Septenber 9, 1988, and was
referred to a magi strate judge and, upon his recomendation, the
district court on August 4, 1989, dism ssed a nunber of Copsey's
cl ai ns. On April 23, 1991, the district court granted the
defendants' notion for summary judgnent as to all of Copsey's
clains except for the claim that Swearingen revoked Copsey's
license in retaliation for the exercise of his First Amendnent
rights. See Copsey v. Swearingen, 762 F. Supp. 1250 (M D. La. 1991)
("Copsey I"). Ajury trial was comenced on Copsey's speech cl aim
agai nst Swearingen but, at the close of plaintiff's case, the
district court on March 5, 1992, granted Swearingen's notion for a
directed verdict. See Copsey v. Swearingen, 790 F. Supp. 118 (M D.
La. 1992) ("Copsey I1"). Copsey now appeals from these three

rulings.®

6 The notice of appeal was filed both by Copsey and his wife,
C ndy. Based upon the Copseys' conplaint, it appears that
Cindy's only claimwas that she was denied her right to free
associ ation when, in June 1987, the Copseys were told that C ndy
woul d not be allowed to visit her husband's stand during worKking
hours. The magistrate held that this claimwas prescribed by

7



Di scussi on

Copsey argues that the district court erred in dismssing his
cl ai s under the First and Fourteenth Anendnents and his conspiracy
claim He also conplains of the court's denial of his request for
declaratory and injunctive relief, his notion to join an additi onal
party, and his notion for reconsideration of the court's April 23,
1991, ruling. As noted (note 3, supra), the clains for declaratory
and injunctive relief are nbot. Oherwise, we affirmthe district
court on all counts with the exception of its decision to grant
Swearingen a directed verdict on Copsey's First Amendnent claim
| . Copsey's Property d ai nsQExcl usi ve Ri ght.

Copsey argues that he has been unconstitutionally deprived of
property w thout due process of law. See U S. Const., anend. XV,
8 1. In his view, Louisiana Revised Statute 8§ 46: 333 gives himthe
exclusive right to operate concession stands in the state capitol
bui l ding, and the Foundation's occupation of the tower violates
this right. Copsey nanes the Foundation, Alario, Nunez, Duke
Goodson, and Schwing as the parties responsible for this alleged
trespass. The district court ruled that all defendants were
entitled to qualified imunity on this claim Copsey 1, 762
F. Supp. at 1258-59.

There is no doubt that property rights created under state | aw

are protected by the Fourteenth Anmendnent. See, e.g., Board of

virtue of the fact that the relevant events took place nore than
a year before suit was filed in Septenber 1988. Because the
Copseys make no argunent on appeal that this ruling was
incorrect, it nust stand. Thus, Kerry Copsey (now C ndy Copsey
in her capacity as admnistratrix of Kerry Copsey's estate) is
the only plaintiff with remaining clains in this case.

8



Regents v. Roth, 92 S . C. 2701 (1972). A careful parsing of
Copsey's claim however, belies the view that he has been deprived
of any property right which state |law has granted him First,
Copsey cannot conplain that the My 1986 agreenent between the
| egi sl ature and t he Foundati on aut hori zi ng the Foundati on to set up
shop in the tower deprived him of any property. Copsey was not
issued his license to operate in the capitol basenent until
February 1987 and thus could have no rights with respect to the
capitol until at least that tinme. Moreover, because Copsey did not
file suit until Septenber 1988, any clai mhe m ght have for events
occurring before Septenber 1987 would be barred by the one-year
statute of l[imtations applicable to his clains. Second, Copsey
cannot claimthat he is entitled to occupy the tower hinself. The
contract between the Legislature and the Division of Blind Services
to allow a blind vendor to operate in that part of the capito
desi gnat ed t he basenent, and the basenent only, as the location to
be used. Likew se, Copsey's license permts himto operate in the
basenent of the capitol, not the tower. That a blind vendor once
occupied the tower is of no nonent. Lastly, section 333, however
one interprets it, cannot be construed to nean that a blind vendor
is entitled to select the vending |location of his choosing, and
Copsey does not contend ot herw se.

At the nost, then, Copsey is left wth the argunent that
section 333 gives himthe right to be the exclusive vendor in the
entire capitol, and therefore that the conpetition provided by the
Foundation's shop deprived himof property. Section 333 arguably

gives Copsey that rightsQbut only arguably. It provides that



"State agencies, boards, comm ssions, and institutions owning,
mai ntai ning, or controlling state property shall in all cases give
preference to blind persons . . . in the operation of vending
stands” and that "No other vending stands . . . shall be operated
on the sane prem ses." The defendants counter that the strictures
of section 333 do not apply to the state capitol building. Wile
conceding that the capitol building is state property, the
def endant s questi on whet her the | egi sl ature (whi ch presumabl y owns,
mai ntains, or controls the capitol) is a state agency, board,
comm ssion, or institution. They bolster their argunent wth
Loui si ana Revised Statute § 49:150.1, which provides:

"A. Notw thstanding any other provision of law to the

contrary, and particularly any contrary provision of R S.

49: 146, the allocation and use of space within the state
capitol, pentagon courts buildings, and the A d Arsenal

Museum shall be as provided in this Subpart. The
provisions of this Subpart shall apply to the
subbasenment, basenment, and all floors of the state

capitol, all buildings in the pentagon courts, and the
A d Arsenal Miuseum

E. (1) Al areas of the state capitol, pentagon courts
bui | dings, and A d Arsenal Museumnot al |l ocat ed under the
provi si ons of Subsections B and C herein shall be for the
sole use of the legislature, its agencies and officers,
and the enployees of the legislature and its agencies."”
LA. REv. STAT. ANN. § 49:150.1 (West. Supp. 1993).

The defendants argue that section 150.1, which antedates
section 333, gives the legislature conplete control over space
within the capitol building notw thstandi ng any ot her provision of

law. ” So far as we know, the Louisiana courts have not attenpted to

! The district court, seemng to agree with the defendants'
construction of section 150.1, expressed the view

10



reconcile section 333 with section 150.1. W note, however, that
a Loui si ana appel |l ate court recently deni ed Copsey's request for a
wit of mandanus on his claimthat the Foundation's | ease violates
section 333. See Copsey v. Joint Legislative Budget Control
Council, 607 So.2d 841 (La. App. 1st Gr. 1992). At the end of the
day, the nost we can say is that it is unclear whether section 333
confers upon Copsey a property interest protectable by the
Fourteenth Anmendnent. Therefore, we agree with the district court
that the defendants were entitled to qualified imunity. A state
official cannot be held liable for depriving a plaintiff of a
property right unless that right was clearly established at the
time of the deprivation. See Hopkins v. Stice, 916 F.2d 1029, 1031
(1990). Copsey's view of section 333, as we have said, is an
arguabl e one; he cannot seriously maintain, however, that his view
is clearly established as the lawin this Court or any other. 1d.

Even if one assunes arguendo that Copsey does have a state
property right by virtue of section 333, he has not shown that he
has been deprived of it wthout due process of |aw When a
plaintiff alleges that he has been deprived of property because of
t he random and unaut hori zed acts of governnent officials and seeks
a post-deprivation renedy, there is no denial of due process if the
state provides adequate post-deprivation renedies. See Parratt v.

Taylor, 101 S. C. 1908 (1981); Hudson v. Palner, 104 S.C. 3194

"The phrase, 'Notw thstandi ng any ot her provision
of lawto the contrary' serves as a powerful indication
that the Legislature intended to keep conpl ete control
of all space in the capitol in its own hands, even if
other laws were to the contrary." Copsey |, 762
F. Supp. at 1258.

11



(1984); Caine v. Hardy, 943 F.2d 1406 (5th Cr. 1991) (en banc).
Copsey's claim falls squarely within this rule. First, the
deprivation of which Copsey conpl ai ns was a randomand unaut hori zed
act, which he alleges was in violation of state law. Second, it is
cl ear that what Copsey seeks is a post-deprivation renedy. |ndeed,
it can only be that. It cannot be said that Copsey was deprived of
property prior to the tinme that he obtained his |icense, and once
he did so, the deprivation had already occurred, for the Foundation
was already in the capitol. Therefore, there is no way that Copsey
coul d have been granted a predeprivation renedy in this instance.
Thi rd, Copsey has not denonstrated that Loui siana state | aw af fords
an i nadequate renedy. In fact, the Louisiana appellate court that
denied his request for mandanus reasoned that Copsey had not
"proved his entitlenment to this extraordinary renedy" because he
"al so sued under ordinary process, asking for injunctive relief as
well as a declaratory judgnent. Therefore, other renedies would
appear to be available at law to plaintiff." Copsey v. Joint
Legi sl ati ve Budgetary Control Council, 607 So.2d 841, 843 (La. App.
1 Cr. 1992). In essence, Copsey conplains that sonme of the
defendants have violated state law, i.e., section 333. In the
absence of evidence to the contrary, we nust presune that
Loui siana's court system is capable of redressing violations of
state law. Cf. Marshall v. Norwood, 741 F.2d 761, 763 (5th Cr

1984) ("This Court has found that Louisiana |aw provides an

adequate renedy for negligent action.").

12



1. Copsey's Procedural Due Process C ai nsQLi cense Term nati on.
Copsey argues that the termnation of his |icense was w t hout
due process and therefore in violation of the Fourteenth Anendnent.
The district court ruled that the hearing held on February 10,
1988, satisfied Copsey's right to procedural due process. See
Copsey |, 762 F.Supp. at 1260-61. We agree. Copsey does not
al l ege that the post-deprivation procedure used inthis case itself
vi ol ated due process. Nor is there any doubt that an adequate
post -deprivation hearing can satisfy due process in this context,
as noted above. See Parratt v. Taylor, 101 S. C. at 1915.
Copsey's only conplaint appears to be about the outconme of the
hearing. One day prior to the hearing, Copsey and the Di vision of
Blind Services entered into an agreenent that Copsey would be
reinstated into the blind vendor program that he would be
conpensated $720 a nonth for the tinme that he was out of his
| ocation, that he would receive $500 in attorney's fees, that
certain docunents placed in his file would be renoved, and that he
woul d be placed on probation. The ALJ adopted these stipul ations
as his decision. Two weeks | ater, Copsey's probationary status was
ended. W believe that Copsey was afforded due process. W are
unsynpathetic to the claimthat it was inproper for the ALJ to
adopt as a renedy that to which Copsey had freely agreed. Wat is
nmore, since Copsey was returned to his concession stand in the
capitol basenent, with agreed conpensation for the intervening
period and attorney's fees, he was in the sane position that he had

been in prior tothe termnation of his |icense. See al so Robinson

13



v. Boyer, 825 F.2d 64, 67 (5th Gr. 1987).
I11. Copsey's First Anendnent C aim

Copsey argues that the termnation of his |icense in Septenber
1987 was in retaliation for the exercise of his First Amendnent
right to free speech. There is really no dispute that Copsey's
license was term nated, at l|least in part, because of his speech.
The defendant's brief concedes that "Copsey was renpoved fromthe
vending facility located in the breezeway of the Louisiana State
Capitol Building for the reasons stated in the two letters" of
Septenber 10 from Swearingen. The second letter, which was drafted
by Swearingen for the express purpose of setting forth the reasons
for the term nation of Copsey's |icense, cited Copsey's appearance
on local television, his letter to the National Federation of the
Blind, and his comunications with Louisiana state senators and
representatives. There can be no doubt that these are First
Amendnent activities. That Copsey was punished for speaking,
however, does not necessarily prove that his First Anendnent rights
were violated. Anal ogizing Copsey's status as a license-holder to
that of a public enployee, the district court analyzed Copsey's
cl ai munder the two-prong test announced in Pickering v. Board of
Education, 88 S.Ct. 1731 (1968), and Connick v. Mers, 103 S. C
1684 (1983); see Copsey IIl, 790 F. Supp. at 120-23. Under
Pi ckering and Conni ck, when the state penalizes a public enpl oyee
for speaking, no First Arendnent viol ation occurs unl ess the speech
is "fairly characterized as constituting speech on a matter of
public concern,” Connick, 103 S.Ct. at 1690, and the enployee's

interest in speaking outweighs "the interest of the State, as an

14



enpl oyer, in pronoting the efficiency of the public services it
performs through its enployees.” Pickering, 88 S.C. at 1734-35.
In the district court's view, Copsey had failed to neet the
threshold testsothat the speech be on a mtter of public
concernsQand t herefore suffered no viol ation of his First Arendnent
rights. Copsey I, 790 F.Supp. at 122-23. The court also held
that Swearingen was entitled to qualified inmmunity. See id. at
123.

Copsey argues that, because he is not enployed by the state,
the Pickering/ Connick test is msplaced here and his claimshould
instead be evaluated under a nore First Amendnent friendly
st andar d. We cannot entirely agree wth Copsey that the
Pi ckering/ Connick test finds no application in this context.
Copsey is not a public enployee. Nevert hel ess, the Rules and
Regul ati ons of the Randol ph Sheppard Vendi ng Facility Program(June
1987) bear the mark of an enploynent-type relationship. After
bei ng sel ected, vendors are trained by the state. The vendors are
issued their licenses for an indefinite term but may be suspended
or termnated for nonconpliance wth programrul es and regul ati ons
after a full evidentiary hearing. Section 333 itself provides that
blind vendors may not be "disturbed in the security of the
operation of the vending stand”" w thout reasonable or just cause.
The actual vending space is owned by the state; the state furnishes
vendors wi th such substanti al equi pnent as refrigerators, m crowave
ovens, and cash registers. The vendor nust nmaintain this
equi pnent, but the state is responsible for making repairs. The

vendor is provided with an initial inventory, title to which

15



remains with the state, and he nust replace the inventory upon his
resignation. There is sone evidence in the record that the vendors
do not have conplete freedom to choose their inventory. On the
ot her hand, vendors are unlike public enployees in inportant
respects. They are not salaried; their incone is whatever profits
t hey make fromthe operation of the stand. The vendors presunmably
set their own hours and prices. Copsey had even hired an enpl oyee
of his own. On balance, however, it seens to us that Copsey was
nmore | i ke a public enployee than an ordinary citizen, and therefore
that Pickering and Conni ck have rel evance to this situation.

The applicability of the Pickering/Connick test to certain
i cense hol ders, noreover, has been accepted in prior cases inthis
Circuit and others. In Davis v. West Community Hospital, 755 F. 2d
455, 461 (5th Cr. 1985), we analyzed the First Anendnent cl ai m of
a surgeon whose staff privileges were permanently suspended by a
public hospital under Pickering and Conni ck. W nade no nention of
the fact that the surgeon was not an enployee of the hospital
Simlarly, in Caine v. Hardy, 943 F.2d 1406, 1415-16 (5th Cr.
1991), this Court sitting en banc used Pickering and Connick to
eval uate the free speech clai mof an anesthesiol ogi st who | ost his
clinical privileges at a public hospital. Even the dissenters in
Cai ne argued within the Pickering and Connick framework. See id.
at 1421 (Wllians, J., dissenting).

QG her circuits have taken a simlar approach. Smth v.
Cl eburne County Hospital, 870 F.2d 1375 (8th Cr.), cert. denied,
110 S. . 142 (1989), also involved a doctor deprived of staff

privileges at a public hospital. The court recogni zed that the
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plaintiff "was an independent contractor rather than a salaried
enpl oyee of the Hospital," id. at 1381, but applied Pickering and
Conni ck nonet hel ess. The court stated:

"While there is not a direct salaried enploynent
relationship, there is an association between the
i ndependent contractor doctor and the Hospital that have
simlarities to t hat of an enpl oyer - enpl oyee
relationship. For instance, there is an application
process for privileges, there are required duties to be
performed by both parties, and there are potential
liabilities each party is responsible for jointly and

severally for tortious conduct. As a result of these
simlarities, the application of the Pickering bal ance
test and its progeny in this case is appropriate.” 1d.

Finally, in Havekost v. United States Dep't of the Navy, 925 F.2d
316 (9th Cr. 1991), plaintiff was a grocery bagger licensed to
work at a mlitary installation. She sued after her |icense was
revoked allegedly inretaliation for her speech. The NNnth Crcuit
recogni zed that Pickering and Connick "are not directly on point"
because "Havekost was a | icensee on the Navy's prem ses rather than
a salaried enployee.” |d. at 318. The court concluded, however,
that "[Db]ecause Havekost's dispute, like that of the plaintiff in
Conni ck, is nothing nore than a workpl ace gri evance, ruling for her
woul d be inconsistent with the principle stated in Connick." Id.

Havekost cited both Smth and Davis in support of its statenent

that "Pickering-Connick inmmunity has been applied, noreover, in
cases where an enpl oyer-enpl oyee rel ationship did not exist." Id.
at 3109.

We now turn to the question whether Copsey's speech was on a
matter of public concern. The district court's answer, as we have
said, was no. This is an issue that we review de novo. See Rankin

v. MPherson, 107 S.Ct. 2891, 2898 n.9 (1987). \Wether Copsey's
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speech addresses a matter of public concern "nust be determ ned by
the content, form and context of a given statenent, as reveal ed by
the whole record.” Connick, 103 S.C. at 1690. The principles
that will guide our determ nation were summari zed recently i n Dodds
v. Childers, 933 F.2d 271 (5th Gr. 1991):

"This court has previously found that issuesriseto
the level of public concern if an individual speaks
primarily as a citizen rather than as an enpl oyee, or if
the informati on conveyed would be of relevance to the
public's evaluation of the performance of governnenta
agenci es. The existence of an elenent of personal
interest on the part of an enployee in the speech does
not prevent finding that the speech as a whole raises
i ssues of public concern. On the other hand, an enpl oyee
cannot transform a personal conflict into an issue of
public concern sinply by argui ng that individual concerns
m ght have been of interest to the public under different
ci rcunstances. . . .

To rise to the level of public concern, the speech
must have been nmade primarily as a citizen rather than as
an enpl oyee. The court may therefore be required to
assess the primary notivation of the speaker in
eval uating whether her speech addresses a nmatter of
public concern.” ld. at 273 (footnotes and interna
quotation marks omtted).

Based upon the reasons offered for the term nation of Copsey's
license in Swearingen's Septenber 10, 1987, letter, the district
court determ ned, and we agree, that there were three occasi ons on
whi ch Copsey spoke that are rel evant here: first, his letter to the
Nat i onal Federation of the Blind;, second, his televised interview
wth a news reporter; and third, his discussions or contacts with
his state representatives. Fidelity to the First Anmendnent
requires that we examne all three to see if they are fairly
characterized as speech on matters of public concern.

Most of the letter to the National Federation of the Blind,

dated May 30, 1987, and addressed to the Federation president, is
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devoted to Copsey's conpl aints about his personal situation in the
capitol basenent. Copsey states that his vending space is
i nadequate, that unreasonable restrictions have been placed upon
hi s busi ness, that he has been falsely accused of being rude and
di scourteous, and that various capitol officials have been nmaking
things difficult for him Copsey relates at |ength his belief that
the blind vendor who had previously worked in the capitol, Chris
Hal |, was renoved fromthe capitol tower by nenbers of the Arts and
Hi storical Society so that they could occupy that nore desirable
| ocation. Copsey closes the letter by requesting the Federation's
assistance in a possible legal action on behalf of hinself and
Chris Hall. Despite the obvious personal tone of the letter, the
personal for Copsey is also the public. H s conplaints and
allegations in the letter were tied to his concerns about the
managenent of the blind vendor program as a whole. The first
sentence of the letter in fact expresses an intent to explain "the
situations [sic] at the Louisiana State Capitol and the vending
program in general in our State.” The managenent of a public
program of course, is an issue of public interest. H s allegation
that "nmenbers of the Arts and H storical Society, a private
organi zation, and their political friends are attenpting to renove
the blind fromthe State Capitol” may be fanciful, but if true it
woul d certainly be of public concern. The public has an interest
in (not to say an appetite for) hearing of the w | dest conspiracy
theories as well as the nobst conventional w sdom

Copsey's television appearance aired on June 17, 1987. The

bri ef broadcast apparently concerned Copsey's di spl easure at being
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excluded fromthe capitol tower.

Finally, there is the issue of Copsey's comrunications wth
his state representatives. The evidence is sketchy, but apparently
Copsey asked Senator Osterberger to request the Louisiana Attorney
Ceneral to issue an opinion on section 333. Certainly, the |egal
meani ng of this statute raises an issue of sone public concern.

Wiile it is plain that nmuch of Copsey's speech was in no snal
part notivated by personal concerns, sonme of it clearly addressed
matters of public interest and concern beyond his individual
si tuati on. The part of speech which is on matters of public
concern does not lose its First Anendnent protection nerely because
other parts are essentially related to personal workplace
concerns.® \Wether section 333 extended to the capitol building as
a whole, whether section 333 is subject to section 150.1, and
whet her the Foundation's operation in the tower is lawful, are al
matters of general public concern, apart from their effect on
Copsey. The | arger essence of Copsey's publicly aired speech as to
these matters was not related to the ongoi ng operation of his own
stand, or to the day-to-day interaction with the D vision which
that operation entailed, as in the typical Pickering/ Connick-type
case. These aspects of Copsey's speech, so far as they m ght
i npact his own situation, would inpact aspects of it that were not

those which are anal ogous to the enpl oyee-enpl oyer relationship.

8 See, e.g., Brawner v. Cty of R chardson, 855 F.2d 187, 192
(5th Gr. 1988) ("it is clear that only a portion of a

comuni cati on need address a matter of public concern"; footnote
omtted); Thonpson v. City of Starkville, 901 F.2d 456, 464-65
(5th Gr. 1990).
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Even though we have held that the Pickering/ Connick test is
relevant to Copsey's claim we remain mndful that it s
i ndi sputably clear that he was not an enpl oyee, but was only in a
situation partly anal ogous thereto. There is sufficient evidence
fromwhich a fact-finder could conclude that Swearingen term nated
Copsey's |license because of those aspects of Copsey's speech which
addressed matters of public concern, and woul d not have done so but
for such protected speech.

We al so conclude that the district court erred in awarding
qualified immunity to Swearingen. The relevant question here is
not whether the law was settled in the abstract, but whether,
measur ed by an obj ective standard, a reasonabl e official would have
known that his action was illegal. See Cick v. Copeland, 970 F. 2d
106, 109 (5th Gr. 1992). A reasonable officer, we think, would
have to know that revoking a blind vendor's license in retaliation
for such publicly-aired conplaints violated the First Anendnent.
| V. Copsey's Conspiracy C aim

Copsey argues that there existed a conspiracy anong the
defendants to violate his constitutional rights. The district
court dism ssed all of Copsey's conspiracy clains when it granted
the defendants' notion for summary judgnent. See Copsey |, 762
F. Supp. at 1260. Because we hold that Copsey's Fourteenth
Amendnent rights were not violated, Copsey cannot claimthat there
was a conspiracy to violate those rights. But it remains a
possibility that some or all of the defendants conspired to revoke
Copsey's license in violation of the First Amendnent. As we read

his conplaint, Copsey alleges that Swearingen, Alario, Nunez,
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Dicharry, Reichert, and Stockman were part of this conspiracy.
Copsey's conplaint alleges Swearingen "is responsible for the
unconstitutional revocation of Plaintiff Kerry Copsey's blind
vendors |icense"; that Alario and Nunez are "responsible for
conspiring to wunconstitutionally revoke Kerry Copsey's blind
vendors |icense"; that Dicharry and Reichert are "responsible for
enforcing the revocation of Kerry Copsey's blind vendors |icense;"
and that Stockman is "responsible for conspiring to or failing to
prevent a conspiracy to unconstitutionally revoke Kerry Copsey's
blind vendors license." W believe that the defendants other than
Swearingen can be liable for conspiring to violate Copsey's First
Amendnent rights only insofar as they conspired with Swearingen
who was the person with the authority to term nate Copsey's |icense
and actually did so. W also note that the conplaint accuses
Swear i ngen of being "responsi ble" for the term nation and t he ot her
def endant s of being responsible for "conspiring in" or "enforcing"
or "failing to prevent" the term nation.

Copsey's conplaint itself fails to offer any facts whi ch woul d
justify a finding that a conspiracy existed; it contains only
naked, conclusional allegations. The defendants said as nuch in
their notion for summary judgnent and the district court agreed
wth them "[T]he allegations made in the conplaint regardi ng an
al | eged conspiracy are vague and conclusory. No specific facts are
al | eged which actually indicate that anyone conspired wth anyone
el se about anything." Copsey I, 762 F.Supp. at 1260. Copsey' s
opposition to the notion for summary judgnent, however, does

attenpt to flesh out the alleged conspiracy. To survive summary
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judgnent, it was Copsey's burden at that point to cite specific
evidence in the record which would create a genuine issue for
trial, such that a rational fact-finder could return a verdict in
his favor. See Anderson v. Liberty Lobby, Inc., 106 S.C. 2505
(1986); Matsushita Electric Indus. Co. v. Zenith, 106 S.C. 1348
(1986). Wth this standard in m nd, we exam ne the evidence cited
in Copsey's sunmary judgnment opposition.?®

We begi n by noting that Swearingen testified at his deposition
that he acted alone in his decision to revoke Copsey's |license and
that all other defendants submtted affidavits denying that they
participated in any conspiracy. Copsey mnust therefore have
evi dence which could | ead a reasonable jury to believe otherw se.
Rei chert stated in his deposition that he and D charry delivered
the first letter of Septenber 10, 1987, in which Swearingen revoked
Copsey's license, and that the two read over the second Septenber
10th letter outlining the reasons for the revocation. Swearingen
also said in his deposition that the two nen read the letter and
approved of its contents. This evidence does not establish a
conspiracy on the part of Reichert and Dicharry (the latter of whom
is in any event deceased and no | onger a party, see note 2, supra).

These two were Swearingen's subordinates and may have hel ped

o Copsey's brief on appeal utilizes nore evidence than his
opposition to the notion for sunmary judgnent or brief in support
thereof. The district court was under no obligation to consider
evi dence that Copsey did not bring forth in opposition to the
motion for summary judgnent. Therefore, we will consider only

t hat evi dence which Copsey marshalled in opposition to the notion
for summary judgnent. See Skotak v. Tenneco Resins, Inc., 953
F.2d 909 (5th Gr. 1992).
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Swearingen carry out the revocation, but this evidence does not
establish that they were actually involved in the decision to
revoke Copsey's license. |ndeed, Copsey's conplaint does not so
al | ege.

Copsey's evidence against Stockman is a nenb witten by
Schwing to his file in which Schwi ng says that he "suggested that
he [Stockman] try to get Carey [Copsey] to curtail his trying to
contact individual peopleinthe buildingto enlist their support.™
This evidence does not prove a conspiracy between Stocknman and
Schwi ng, | et al one Stockman and Swearingen. That Schw ng nay have
suggested that Stockman urge Copsey to curtail his "canpaign" is
not evidence of the charged conspiracy.

The evidence that Nunez and Al ario conspired with Sweari ngen
cones froman affidavit executed by Copsey.

"On Septenber 9, 1987, | was required to neet M.
Jerry Swearingen at his office. M. Swearingen wanted to

have a discussion with ne alone. At this neeting, | was
given two options; either to transfer to another stand,
or to be term nated. The reason | was given these

opti ons was because i ndi vi dual s were conpl ai ni ng about ne

at the State Capitol. Wien | insisted on being told who

these individuals were, M. Swearingen stated he woul d

not tell ne. | then asked 'It was Senator Nunez and

Representative Alario, wasn't it? He then replied

‘yes,' but stated he would deny this if ever asked."
Swearingen testified at his deposition that it was his "perception”
that Nunez and Alario wi shed Copsey renoved and that this was an
"inference" he had picked up fromDuke. However, Swearingen denied
havi ng nade the statenent all eged by Copsey and said further that
he was not pressured by anyone into making the decision to revoke
Copsey's license, that the decision was his alone. Swearingen's

deposition, in our view, fails to establish a conspiracy because he
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states only that he perceived that Nunez and Al ari o want ed Copsey
renmoved and that no pressure was brought to bear upon him
Copsey's affidavit, while nore incrimnating, could not provide the
basis for a jury verdict that Nunez and Alario conspired with
Sweari ngen because, even though it would be adm ssible at tria
agai nst Swearingen as the statenent of a party opponent, it would
not be adm ssible against Nunez and Al ario. Assum ng that
Swearingen's statenent is the statenent of one conspirator about
his co-conspirators, it would be admssible only if nmade in
furtherance of the conspiracy, which it plainly was not. See FED.
R Evip. 801(d)(2)(E). Nor would it be adm ssi bl e agai nst Nunez and
Alario as a statenment against interest, because the declarant
(Swearingen) is available. See FED. R EviD. 804(b)(3).

In sum the district court properly granted sumary judgnent
di sm ssi ng Copsey's conspiracy clains.
V. Copsey's Mdtion to Join an Additional Defendant.

On May 15, 1990, Copsey filed a notion to join M chael Baer,
11, as a defendant pursuant to Federal Rules 19 and 20. The
district court denied this notion when it ruled wupon the
defendants' notion for sunmary judgnent. See Copsey |, 762 F.
Supp. at 1252. The court commtted no error in doing so. Because
of the one-year statute of limtations applicable to this suit,
Copsey cannot conplain of any act commtted by Baer prior to My
15, 1989. But by no later than late February 1988, Copsey was
relicensed, reinstated, financially conpensated, and taken off
probation. Any conceivable wong that Baer could have commtted

was therefore nore than a year before Copsey's attenpt to join him
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as a defendant.?
VI. Copsey's Mdition for Reconsideration.

Follow ng the district court's grant of summary judgnent to
defendants on April 23, 1991, Copsey noved for reconsideration on
t he ground of newy di scovered evidence. The district court denied
the notion on June 5, 1991, ruling that Copsey's evidence "is
neither newly discovered nor relevant as to any issues in this
action." Copsey hinself admts that the evidence in question was
in his possession four weeks before the district court ruled on the
summary judgnent notion. The only explanation that Copsey offers
for his failure to bring the evidence to the court's attention
during the pendency of the sunmary judgnent notion is that he
t hought the court already had nore than enough evidence to rule in
his favor. The district court did not abuse its discretion in
denying the notion. See Lavespere v. N agara Mach. & Tool Wbrks,
Inc., 910 F.2d 167, 173-175 (5th Gr. 1990).%

Concl usi on

For the foregoi ng reasons, the judgnent of the district court

10 Al so, Copsey's notion, which was filed nore than twenty
months after the initiation of this lawsuit and just two days
before the defendants filed their notion for summary judgnent,
was |less than tinely.

1 Copsey's conplaints of evidentiary rulings at the jury trial
present no reversible error. The adm ssion of his letter to the
Nat i onal Federation of the Blind, fromwhich his wife read at
trial, was obviously not an abuse of discretion. The exclusion

at trial of two other witings was, if error at all, not
prejudicial, as they were not relevant to the basis on which the
directed verdict was granted. In any event, we have set the

directed verdict aside.

26



AFFI RVED | N PART, REVERSED | N PART, AND REMANDED.
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