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Appeal from the United States District Court for the Southern
District of Texas.

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.

PER CURI AM

Plaintiff-Appellant Patsy Elaine Carnon challenges the
district court's judgnent on partial findings dism ssing her clains
of discrimnation under Title VII. Specifically, Carnon contends
that the district court applied the wong |egal standard to her
"hostile work environnent" claim prem sed on sexual harassnent,
i.e., that the district court should have applied the standard
recently reaffirmed by the Suprenme Court in Harris v. Forklift
Systens, Inc.!?

We concl ude that Carnon thoroughly m sapprehends the basis of
the district court's dismssal. First, the district court did
apply the standard reaffirnmed in Harris. Second—and of nore
significance—€arnon fails to address the grounds for the di sm ssal.

The dism ssal of her suit was grounded on the district court's

L--uUS ----, 114 s . 367, 126 L.Ed.2d 295 (1993).
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concl usi on t hat Def endant - Appel | ee Lubri zol Cor poration
("Lubrizol"™) could not be held |iable here because it took pronpt
and appropriate renedial action in response to Carnon's
all egations. W thus conclude that Carnon has wasted the tinme and
resources of this court and of the opposing party by conpletely
failing to present any plausible challenge to the district court's
judgnent. Consequently, we dismss this appeal as frivol ous and
i npose sanctions under United States Code Title 28, Section 1927
and Federal Rules of Appellate Procedure 38.
I
FACTS AND PROCEEDI NGS

After holding a bench trial, the district court nade the
followng findings regarding Carnon's hostil e-work-environnent
claim? Lubrizol, a specialty chem cal conpany, hired Carnon in
1977 as an operator-trainee for Lubrizol's facility in Deer Park,
Texas. Lubrizol pronoted Carnon to the position of "C' operator in
1978 and to the position of "B" operator in 1981. She was
termnated in Cctober 1987 for failing either to report to work or
respond to Lubrizol's repeated requests for information regarding
her nedical condition.

During her ten-year tenure with Lubrizol, Carnon tw ce cl ai ned
t hat she had been subjected to a hostile work environnent caused by

sexual harassnent. [In 1986 Carnon engaged in an argunent with an

2Carrmon al so clainmed that she had been ternmi nated or
constructively discharged, denied a pronotion, and subjected to
raci al harassnent, all in violation of Title VII. As noted
infra, Carnon has not challenged the district court's dism ssal
of these other clains.



"A" operator, Therman Brittain, over her failure to conplete a work
assi gnnment, an argunent that degenerated into the tradi ng of vul gar
insults by both Carnon and Brittain. Shortly after this argunent,
Carnmon made her first accusation, one in which she conplained to a
supervi sor about the |anguage used by Brittain. She also alleged
that Brittain asked her questions about her sexual activities,
al though she made no allegation that Brittain touched her or
indicated to her that he wanted to engage in sexual relations.

| medi ately, Lubrizol sprang into action. On the sane day
that Carnon made the conplaint, several supervisors and the
personnel manager of Lubrizol nmet with her. Carnon was told that
Lubri zol appreciated her bringing this incident to its attention,
that Lubrizol did not condone or tolerate sexual harassnent, and
that Lubrizol would conduct a pronpt investigation.

Lubrizol proved to be as good as its word. Supervi sory
personnel of Lubrizol first questioned Brittain, who deni ed nmaki ng
any sexually-oriented comments or asking about Carnon's personal
life; al though he did admt to using foul |anguage on nany
occasions. Next, Lubrizol's supervisors interviewed six W tnesses,
none of whomcorroborated Carnon's clains regardi ng sexual insults
or sexual innuendo by Brittain. Fromthis investigation, Lubrizol
concluded that both Carnon and Brittain had used foul |anguage.
Fi nal | y—because sufficient evidence indicated that Brittain had
used offensive | anguage—tubrizol reprimanded Brittain in witing
and transferred him to another shift. This investigation and

di sciplinary action was conpleted within three days follow ng the



origi nal conplaint.

Carnon made her second accusation in a ten-page letter sent to
Lubri zol in Septenber 1987. Upon receipt of this letter, Lubrizol
conduct ed anot her pronpt, thorough investigation. Lubri zol sent
two enpl oyees fromits corporate human resources departnent to join
the Deer Park personnel manager in the investigation. This team
interviewed the enployees naned in Carnon's letter. |n addition,
the team asked Carnon to provide any additional information that
she may have had regarding her allegations—a request that she
decl i ned. ?

Al t hough this investigation did not turn up evidence of sexual

harassnment, it did uncover sone proof that enployees engaged in
horseplay and other inappropriate behavior in the workplace. In
response, Lubrizol distributed a nenorandum to all enployees

regardi ng such behavior. This nmenorandum poi nted out that vul gar
and abusi ve | anguage, practical jokes, and horseplay woul d not be
tolerated in the workplace. |In addition, it remnded all Lubrizol
enpl oyees that necessary action would be taken against anyone
participating or engagi ng i n such behavior. Finally, Lubrizol held
meetings to inform enployees of what constitutes appropriate

wor kpl ace behavi or.

SAt trial, Carnon raised a plethora of new all egations of
sexual harassnent. These all egations kept expandi ng during
di rect exam nation, cross-exam nation, and even redirect
exam nation. Eventually, the district court concluded that
Carnmon was not credible regarding these new all egations. |In
addition, the district court observed that Carnon had
never —despi te havi ng anpl e opportunity and encour agenent —+nf or ned
Lubri zol of these allegations.



In April 1990, Carnon filed suit against Lubrizol alleging
that she had been term nated or constructively discharged, denied
a pronotion, and subjected to racial and sexual harassnent, all in
violation of Title VII. Her clainms of sexual and racial harassnent
were prem sed on the contention that such harassnent created a
hostile work environnent. For three days, Carnon presented her
case to the district court. After Carnon rested her case, the
district court entered a judgnent on partial findings under Federal
Rule of Cvil Procedure 52(c) and dismssed the case wth
prejudice. Carnon tinely appeal ed.

|1
DI SCUSSI ON

We |iberally construe briefs in determ ning i ssues presented
for review, however, issues not raised at all are waived.*
Moreover, Rule 28 of the Federal Rules of Appellate Procedure
mandat es that:

The brief of the appellant shall contain ... [a]n argunent.

. The argunent shall contain the contentions of the

appellant with respect to the issues presented, and the

reasons therefor, with citations to the authorities, statutes

and parts of the record relied on.?®

Even when we thus construe Carnon's brief liberally, we

“E.g., Atwood v. Union Carbide Corp., 847 F.2d 278, 280 (5th
Cir.1988), reh. on other grounds, 850 F.2d 1093, cert. deni ed,
489 U.S. 1079, 109 S.Ct. 1531, 103 L.Ed.2d 836 (1989); Kincade
v. Ceneral Tire & Rubber Co., 635 F.2d 501, 504-06 (5th
Cir.1981).

SFED. R APP. P. 28(a).



di scern but one challenge to the district court's judgnment.® As
noted, Carnon's one contention on appeal is that the district court
applied the wong |l egal standard to her hostil e-work-environnent
claim prem sed on sexual harassnent, i.e., that the court should
have applied the standard recently reaffirnmed in Harris v. Forklift
Systens. ’

Carnmon m sapprehends the basis of the district court's
di sm ssal . Again, the district court did apply the standard
reaffirmed in Harris: That a hostil e-work-environnment claimis
established when the conplained of discrimnatory conduct "is
"sufficiently severe or pervasive to alter the conditions of the
victim s enpl oynent and create an abusive working environnent.' "8
Harri s—whi ch was decided after the district court entered judgnment
in the instant case—did not change this standard. Rather, Harris
merely made cl ear that psychological injury is not an el enent of a
hosti | e-wor k- envi ronnment cl ai nf—a poi nt that was never at issue in
t he instant case.

Second—and nore significantly—the district court grounded its

Thus, any argunents that Carnon nay have had regardi ng her
termnation or constructive discharge, her lack of pronotion, and
her alleged subjection to racial harassnent, are deened wai ved.
See, e.g., Kincade, 635 F.2d at 504- 06.

--- US ----, 114 S.Ct. 367, 126 L.Ed.2d 295.

81d., at ----, 114 S.Ct. at 369-70, 126 L.Ed.2d at 301
(quoting Meritor Savings Bank v. Vinson, 477 U. S. 57, 67, 106
S.Ct. 2399, 2405, 91 L.Ed.2d 49 (1986)). In its Conclusions of
Law, the district court stated and applied the standard exactly
as it has been enunciated in Meritor and Harris.

Harris, --- US at ---- - ----, 114 S.Ct. at 370-72, 126
L. Ed. 2d at 302-03.



di sm ssal on the conclusion that Lubrizol could not be held |iable
because it took pronpt and appropriate renedial action in response
to Carnon's allegations. Under controlling precedent, for Carnon
to succeed in holding Lubrizol l|iable for the m sconduct of its
enpl oyees, she had to show that Lubrizol failed to take such
action.! And given the overwhel ning evidence of the pronpt and
proper responses by Lubrizol, Carnon has not—and plausibly
cannot —hal | enge the district court's findings and concl usion on
this issue. Consequently, as the district court correctly held,
Carnmon failed to establish an essential el ement of her
hosti | e-wor k-envi ronnent cl ai m
1]
SANCTI ONS

Lubri zol has requested attorney's fees and costs as sanctions
agai nst Carnon for prosecuting this appeal. Under Federal Rul e of
Appel | ate Procedure 38 we have discretion to sanction an appel | ant
when an appeal is determned to be frivolous, which we have
defined as "an appeal in which "the result is obvious or the
argunents of error are wholly without nerit.' "2 MNoreover, we may

hol d counsel personally liable for costs, expenses, and attorney's

°See, e.g., Jones v. Flagship Int'l, 793 F.2d 714, 719-20
(5th Cr.1986, cert. denied, 479 U S. 1065, 107 S.Ct. 952, 93
L. Ed. 2d 1001 (1987). Harris did not change this requirenent.
Nash v. El ectrospace System Inc., 9 F.3d 401, 403-04 (5th
Cir.1993).

1Fep. R APP. P.  38.
2. g., Montgonery v. United States, 933 F.2d 348, 350 (5th

Cir.1991) (quoting Coghlan v. Starkey, 852 F.2d 806, 811 (5th
Cir.1988)).



fees under 28 U S . C. 8§ 1927 when that counsel "multiplies the
proceedi ngs in any case unreasonably and vexatiously...."13
Counsel for Carnon has caused this court and the opposing
party to waste tinme and resources, yet has filed nothing nore than
a five-page "sl ap-dash"” excuse for a brief-a brief that fails to
raise even one colorable challenge to the district court's
judgnent. This brief starts with a Statenent of Facts consisting
only of cryptic citations to the record, then proceeds to an
Argunent consisting of selective quotes fromHarris, and finally
concludes with the bald assertion that the district court erred by
failing to apply the standard reaffirned in Harris—a patently
i naccurate statenent. Had counsel correctly read the district
court's opinion, he would have realized that the court did in fact
apply the very standard stated in Harris. Had counsel spent any
real tine studying the record and the opinion, he would al so have
di scerned that his appellate argunent was i napposite. The sexual
harassnent cl ai mwas di sposed of on an entirely separate ground—ene
that could not plausibly be chall enged on appeal.
Such a poor quality of briefing is inexcusable; prosecution
of such a neritless appeal is |ikew se inexcusable. Consequently,
we i npose sanctions under Federal Rules of Appellate Procedure 38

and 28 U. S.C. § 1927, assessing double costs jointly and severally

1328 U.S.C. § 1927; Caldwell v. Palnetto State Sav. Bank,
811 F.2d 916, 919 (5th G r.1987) (holding counsel and appellants
jointly liable under 8 1927 and Rule 38).
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agai nst Carnon and her counsel.'* W trust that this relatively
mld sanction will provide counsel the "wake up call" needed to
ensure that closer attention wll be paid to his professional
responsibilities inthe future. Should these | esser sanctions fai
in that regard, however, future frivolous appeals, such as the one
before use, will expose counsel to the full panoply of sanctions at
our disposal for dealing with such conduct.
|V
CONCLUSI ON

Lubri zol twi ce did what a conpany ought to do when faced with
allegations that an enployee has been subjected to sexual
harassnent, engendering a hostile work environnment: |t took the
all egations seriously, it conducted pronpt and thorough
investigations, and it imediately inplenented renedial and
di sci plinary neasures based on the results of such investigations.
Hol ding a conpany such as Lubrizol |iable after it has taken such
action woul d produce truly perverse incentives benefitting no one,
| east of all actual or potential victins of sexual harassnent.

We conclude that the district court did not err in finding
that Carnon conpletely failed to establish a necessary el enent of
her hostil e-work-environment claim We further conclude that
Carnmon and her counsel abusively prosecuted a neritless appeal
Consequent |y, Carnon's appeal of the judgnent of the district court

is DISMSSED as frivolous, with inposition of sanctions under

1“4Ccf., Caldwell, 811 F.2d at 919 (holding client and counse
jointly liable for prosecuting a neritless appeal).
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Federal Rules of Appellate Procedure 38 and 28 U S . C § 1927;
doubl e costs to be assessed jointly and severally agai nst Carnon

and her appell ate counsel.
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