IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2909

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

MARVI N CASTRO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(July 11, 1994)
Before H G3@ NBOTHAM and WENER, Circuit Judges, and KAUFMAN, "
District Judge.
KAUFMAN, District Judge:
Petitioner appeals fromthe denial of his notion for a wit of

coram nobi s whi ch he seeks, contending that when he pl eaded guilty

to a felony conviction, his counsel's failure to advise himof the

availability of a Judicial Reconmendation Against Deportation

("JRAD') constituted ineffective assistance of counsel. We
reverse.
FACTS
Petitioner, Marvin Castro, is a citizen of Honduras. |n 1984,

while attending college in Texas, Castro and several of his co-

def endants pleaded guilty to conspiracy to transport stol en trucks

District Judge of the District of Maryland, sitting by
desi gnati on.



fromTexas to Louisiana in violation of 18 U.S.C. 8§ 371, 2312, and
2313. The district court sentenced Castro to a four year sentence,
wth six nonths' inprisonnent and three and one-half vyears
suspended and five years supervised probation. At the tinme of
sentencing, neither of Castro's two attorneys ever infornmed Castro
of, or requested from the Court, a JRAD pursuant to 8 US. C 8§

1251, which would permt the district court to exercise its

. At the time of Castro's sentencing, 8 U S.C. § 1251
provi ded that:
(a) Ceneral classes
Any alien in the United States . . . shall,
upon the order of the Attorney General, be
deported who --

(4) is convicted of a crinme involving noral
turpitude commtted within five years after
entry and either sentenced to confinenent or
confined therefore in a prison or correct|ve
institution, for a year or nmore . . . ;

(b) hbnapplicability of subsection (a)(4)

The provisions of subsection (a)(4) of this

section respecting the deportation of an

alien convicted of a crinme or crinmes shal

not apply . . . if the court sentencing such

alien for such crinme shall nake, at the tine

of first inposing judgnent or passing

sentence, or within thirty days thereafter, a

reconmmendation to the Attorney General that

such alien not be deported, due notice having

been given prior to making such

recommendation to representatives of the

interested State, the Service, and

prosecution authorities, who shall be granted

an opportunity to nmake representations in the

matter.
The Imm gration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978,
5050 (1990), repealed 8 U . S.C. § 1251(b) as of Novenmber 29, 1990,
and therefore, the JRAD is no | onger avail abl e.

Convictions for transporting and/ or receiving stol en
property mjth know edge that such property is stolen constitute
crimes of "noral turpitude." See 3 Gordon and Mail man,
| mmi gration Law and Procedure § 71.05[1][d]; see al so Pal ma_v.
INS, 318 F.2d 645, 649 (6th Gr. 1963), cert. deni ed, 375 U. S.
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discretion at the tine of sentencing or thirty days thereafter to
order that Castro not be deported or excluded from the United
States on account of his conviction.?

Castro served his sentence and never directly or collaterally
attacked his guilty plea. Subsequently, Castro married a resident
alien and becane the father of a child born in the United States.
Sonetine after this, Castro was apparently deported.® Seeking to

return to this country and rejoin his famly, Castro sought a wit

of coramnobis inthe district court bel ow, asserting that he would

have not pleaded guilty if he had known that he would not be

958 (1963). Convictions under 18 U S.C. 88 2312, 2313, to which
Castro pleaded guilty, require know edge that the vehicles
transported or received are stolen.

2 The JRAD al so prevents use of a conviction to exclude
an alien fromentering this country. See Santos v. Kolb, 880
F.2d 941, 942 n.1& (7th Gr. 1989), cert. denied, 493 U. S. 1095
(1990); United States v. Sanchez-GQuznman, 744 F. Supp. 997, 999-
1000 n.5 (E.D. Wash. 1990).

3 In an affidavit, Castro clains he was deported after he
served his sentence. However, Castro has never provided
docunentation of any Inmmgration and Naturalization Service
("INS") action taken against him To obtain a wit of coram
nobi s, the petitioner nust "denonstrate that he is suffering
civil disabilities as a consequence of the crimnal
conviction[]." United States v. Marcello, 876 F.2d 1147, 1154
(5th Gr. 1989). The district court concluded that Castro's
failure to provide such docunentation neant that Castro had
failed to satisfy the condition precedent for collateral relief.
However, Castro has stated in an affidavit that he was deported,
and there is no evidence proffered by the governnent to the
contrary, nor does the governnent assert that Castro was not
deported. WMoreover, further |ack of docunentation from Castro
woul d appear to be irrelevant in the light of the fact that it is
undi sputed that Castro is presently outside the United States,
and is therefore excludable under 8 U S.C. § 1182(a)(2)(A (i)
whi ch provides that an alien is excludable if that alien has been
"convicted of . . . (1) a crine involving noral turpitude." As
noted in footnote 2 supra, a JRAD woul d prevent Castro's
conviction frombeing a ground for exclusion.
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allowed to live in the United States and that he would have
requested a JRAD fromthe sentencing judge had he known about the
availability of such possible relief. The district court denied
Castro's said quest for relief, concluding that Castro's clai mwas
procedurally barred under the cause and prejudice standard
applicable in connection with 28 U S.C. § 2255, and that in any
event, Castro's claim fails on the nerits. The district court
reasoned t hat because a sentenci ng j udge has absol ute discretionto
grant a JRAD, Castro could never show that he would receive a JRAD
if one was requested and thus, could not denonstrate prejudice
resulting from his counsel's failure to utilize the JRAD route.
Castro appeal s fromthat denial, contending that he has been deni ed
effective assi stance of counsel because his counsel never inforned
Castro of the availability of JRAD relief.*
DI SCUSSI ON

The wit of coramnobis is an "extraordinary renedy,"” United

States v. Mdirgan, 346 U S. 502, 511 (1954), available to a

petitioner no | onger in custody who seeks to vacate his conviction
in circunstances where "the petitioner can denonstrate that he is
suffering civil disabilities as a consequence of the crimna
convictions and that the challenged error is of sufficient

magni tude to justify the extraordinary relief.” United States v.

Marcell o, 876 F.2d 1147, 1154 (5th Cr. 1989) (citations omtted).

4 In this Court, Castro has dropped the argunent nade by
hi m before the district court that failure to advise himof the
col l ateral consequences of his guilty plea, ie., deportation,
constituted ineffective assistance of counsel.
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The renmedy of coram nobis "should issue to correct only errors

which result in a conplete mscarriage of justice." 1d. (citing

Morgan, at 512).
In United States v. Drobny, 955 F.2d 990, 996 (5th Cr. 1992),

we noted that the standard for coram nobis relief was nore

"demandi ng" than the cause and prejudi ce standard for habeas cor pus
relief under 28 U S.C. § 2255. Wthout setting a nore specific

standard for coramnobis relief, we stated that, "[u]nder Morgan,

if Drobny could prevail on his ineffective assistance of counsel
claim he would be entitled to relief even under the rigorous

st andards of coram nobis." | d. Thus, if Castro succeeds on his

claimfor ineffective assistance of counsel, then under the | aw of

this circuit, he is entitled to coramnobis relief.>

To denpnstrate i neffective assi stance of counsel, a crimnm na

5 The governnent urges us to apply the cause and
prejudi ce standard applied in 8§ 2255 cases pursuant to United
States v. Frady, 456 U S. 152, 167-68 (1982) ("Under this
standard, to obtain collateral relief based on trial errors to
whi ch no cont enpor aneous obj ecti on was nade, a convicted
def endant nust show both (1) " cause' excusing his double
procedural default, and (2) "actual prejudice' resulting fromthe
errors of which he conplains."). Castro urges us to adopt the
Ninth CGrcuit's standard for coram nobis set forth in United
States v. Walgren, 885 F.2d 1417 (9th Gr. 1989), which provides
for coramnobis relief if the petitioner can denonstrate:

""(1) a nore usual renedy is not avail abl e;

(2) valid reasons exist for not attacking the

conviction earlier; (3) adverse consequences

exist fromthe conviction sufficient to

satisfy the case or controversy requirenent

of Article Ill; and (4) the error is of the

nost fundanental character.'"
Id. at 1420 (citing H rabayashi v. United States, 828 F.2d 591,
604 (9th Cr. 1987)). However, in the light of our ruling in
Drobny, we sinply proceed under the standard enunciated in that
case.




def endant nust denonstrate both that his counsel's representation
was deficient and that he was prejudiced by counsel's deficient

performance. Strickland v. Washington, 466 U. S. 668, 687 (1984).

"The proper standard for attorney performance is an objective
standard of reasonabl eness under prevailing professional norns."

Smth v. Puckett, 907 F.2d 581, 584 (5th Gr. 1990), cert. denied,

498 U.S. 1033 (1991). "To show prejudice, [the defendant] °nust
showthat there is a reasonabl e probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been

different."" I1d., at 584 (quoting Strickland, 466 U S. at 694).

Relying on United States v. Gavilan, 761 F.2d 226 (5th Gr.

1985), the governnent argues that Castro's |awers were not
ineffective. In Gvilan, we held that counsel's failure to advise
an alien charged with possession of marijuana that his guilty plea
could result in deportation did not nmake the guilty plea defective.

ld. at 228-29. Subsequently, in United States v. Banda, 1 F.3d

354, 356 (5th Cr. 1993), we held that failure to informa client
of the possibility of deportation did not establish ineffective
assi stance of counsel in violation of the Sixth Arendnent. As we
noted in Banda, our holding in that case is supported by other
Circuits which have addressed the issue. See Banda, 1 F.3d at 356
(citing cases which have so held).

However, Castro is not contending in this appeal that he would
have changed his guilty plea if he had known that deportation was
a collateral consequence of that plea; nor is he arguing in this

Court that his counsel's failure to advise hi mof that consequence



vi ol ated the Si xth Anendnent's guarantee of effective assi stance of
counsel .® Rather, Castro contends in this Court that his counsel
was i neffective for failing to advise himof the availability of a
JRAD or to request the sane from the sentencing court. A
deprivation of an opportunity to have a sentencing court exercise
its discretion in a defendant's favor can constitute ineffective

assi st ance of counsel. See United States v. Golden, 854 F.2d 31,

32 (3rd Cr. 1988) (ineffective assistance of counsel nay be
establ i shed where defense counsel failed tinely to file a notion
for reduction of sentence).

That principle fornmed the basis of the Second Circuit's

decision in Janvier v. United States, 793 F.2d 449 (2nd Cr. 1986),

in which the Second Crcuit faced the precise issue raised in the
W thin appeal. In Janvier, a jury found Janvier, a Haitian
citizen, guilty of possession of counterfeit United States
currency. Immediately upon his release from prison, Janvier was
released into the custody of the INS for deportation. Janvier's
counsel did not know of JRAD relief at the tinme of sentencing and
t hus never advised his client before or during sentencing of the
possibility of such relief, or requested it from the sentencing
court. In a 8§ 2255 petition, Janvier argued that he had been
denied effective assistance of counsel. The district court,
however, did not reach that issue, determning instead that any
all eged ineffective assistance occurred at a tinme other than a

critical stage of a crimnal proceeding and that therefore, the

6 See footnote 4 supra.



Si xth Amendnent protection did not apply.

The Second Circuit reversed, holding that a request for a
JRAD, "is part of the sentencing process, a critical stage of the
prosecution to which the Sixth Anendnent safeguards are
applicable,” rather than part of the civil deportation proceedi ngs
to which the protection against ineffective assistance of counsel
does not apply. 1d. at 455. Judge Kearse, witing for a unani nous
Court, was persuaded by the followng factors: (1) only the
sentencing court had the power to grant JRAD relief; (2) the
sentencing judge's determnation was binding on the Attorney
Ceneral, and was thus part of a sentencing judge's inposition of
penalty; and (3) the thirty day tine period within which a
determ nation m ght be made is "strictly linked to the tine of the
first inposition of a valid sentence."” 1d. at 452. Judge Kearse
exam ned the legislative history in great detail, concluding that
Congress adopted the thirty day JRAD provision in order to make the
JRAD part of sentencing.

The First Crcuit, in a 2-1 decision, rejected the conclusion
of the Second Circuit in Janvier, holding instead that the JRAD is
"substantively a part of civil deportation neasures." United

States v. Bodre, 948 F. 2d 28, 35 (1st Cir. 1991), cert. denied, 112

S. C. 1487 (1992).7 In so doing, Judge Hll of the Eleventh

Circuit, sitting by designation, stated that although the JRAD is

! In Bodre, plaintiff's contentions were stated in the
context of whether Congress's repeal of JRAD relief could be
gi ven retrospective application without violating ex post facto
principles. [d. at 30.




procedurally part of the sentencing process, the "substantive

effect of a JRAD was on the alien's deportability status and not
upon the sentence inposed,"” id. at 34, and that "to the extent the
Second Circuit's opinion in Janvier held that the JRAD was
substantively wthin the scope of <crimnal sentencing, we
respectfully disagree.” [d. at 35. In dissent, Judge Bownes,
after acknow edging that "deportation proceedings are civil in

nature," stated that "[t] he question shoul d not focus on the nature

of a deportation proceeding. . . . [but] on the nature of a JRAD

proceeding."” 1d. at 37. The Ninth Grcuit, in United States v.

Shai bu, 957 F.2d 662 (9th Gr. 1992), held that a JRADruling is a
final appeal able decision. 1d. at 664. |In so doing, Judge T.G
Nel son, writing for a unani nous panel, followed the reasoning of
Janvier, noting that "[s]ince the right to request a JRAD is
triggered by the conviction, and nust be presented to and acted
upon by the sentencing court within a short tine of the inposition
of sentence, and is binding upon the Attorney General, the JRAD
proceeding is a part of the sentencing process.” 1d. at 664. Like
the NNnth Grcuit, we adopt the extensive and persuasi ve anal ysis
of Judge Kearse's opinion in Janvier and hold that Sixth Arendnent

protections apply to requests for a JRAD.®8 The JRAD is far too

8 In Santos v. Kolb, 880 F.2d 941 (7th Gr. 1989), cert.
deni ed, 493 U. S. 1059 (1990), counsel failed to advise his alien
client about the deportation consequences of his guilty plea,
failed to seek a JRAD, and later stated that "[a]t the sentencing
process, it did not occur to ne that deportation is an al nost
i nevi tabl e consequence for a noncitizen who is convicted, or who
makes an adm ssion of a felony." |[d. at 942. However, the Court
di scussed only the cases holding that ineffective assistance of
counsel is not established by counsel's failure to warn of the
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inextricably linked to the traditional sentencing process to
require that an attorney be held to constitutional standards for
sone other parts of the sentencing proceeding and not to the JRAD
part. |In any event, we note further that in this Crcuit it has
not been foreclosed that an alien nmay have a constitutional claim
for ineffective assistance of counsel which arises in deportation

pr oceedi ngs. Mranda-Lores v. INS, 17 F.3d 84, 85 n.1 (5th G

1994) ("assunfing] w thout deciding," that an alien nay have a due
process claimfor ineffective assi stance of counsel which occurs at

deportation proceedings) (citing Qgbenudia v. INS, 988 F.2d 595,

598 (5th Cir. 1993)).

After determning that a request for a JRAD is part of the
crim nal sentencing process, the court in Janvier remanded t he case
to the district court to determ ne whet her Janvier was deprived of
ef fective assistance of counsel.® On remand, the district court
concluded that while failure of counsel to informa client of JRAD
relief does not constitute per se ineffective assistance of

counsel, Janvier had net the Strickland standard. Janvi er .

col |l ateral consequences of a quilty plea. The Court did not cite
to Janvier, nor did it zero in on, and petitioner apparently did
not press, the argunent that petitioner was prejudiced by his
counsel's failure to ask the sentencing court to exercise its

di scretion on petitioner's behalf through a JRAD

o We note that the Second Circuit al so adheres to the
wel |l -settled rule that failure of counsel to advise of the
deportation consequences of a guilty plea does not constitute
i neffective assistance of counsel. See United States v.
Santelises, 509 F.2d 703, 704 (2d Cr. 1975); see also Banda, 1
F.3d at 356 (listing the Second Crcuit as having adopted that

Vi ew) .
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United States, 659 F. Supp. 827 (N.D.N. Y. 1987).' The district

court first determ ned that counsel's failure to advi se Janvi er of
JRAD rel i ef was i nadequate because it "was not a strategic choice,"
id. at 829, and counsel did not know of or investigate the
deportation consequences of petitioner's convictions. "Such a
failure to investigate the applicable law of a case cannot be
consi dered adequate wunder prevailing norns of professional
conpetency." 1d. at 829. The court then concluded that Janvier
had shown di rect prejudi ce because "no heari ng was requested and no
recommendati on sought." |d.

The record in this case shows that Castro may well be able to
make a simlar show ng of inadequacy of counsel and prejudice if

his notion for wit of coramnobis is consi dered under the Janvier

standard. As in Janvier, it appears that Castro's two attorneys
were not aware, prior to conpletion of the sentencing process, of
t he deportation consequences of his plea or of the availability of
a JRAD. Further, without the request for a JRAD, the sentencing
court was deprived of an opportunity to exercise its discretion in
Castro's favor.

Further, Castro can show, pursuant to the Strickl and standard,

that there is a reasonable probability that, had it been made, his

JRAD r equest m ght have succeeded. Under Strickland, the defendant

10 The district court noted that a per se rule would not
be advi sabl e because "circunstances may justify an attorney, who
is aware of the deportation consequences of conviction and
sentencing, in not requesting such a hearing and recommendati on."
Id. at 828 n.1 (citing Janvier, 793 F.2d at 455 (Bartels, J.
concurring)). W agree and remand with that approach in m nd.
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must show that there is a reasonable probability that, but for
counsel ' s unprofessional errors, the result of the proceedi ng woul d

have been different."” 466 U. S. at 694. In Burley v. Cabana, 818

F.2d 414 (5th G r. 1987), this Court held that "counsel's failure
to inform the state trial court of sentencing alternatives
constituted ineffective assistance of counsel." [|d. at 415. I n
Burl ey, the sentencing judge had been unaware of his sentencing
options and this Court concluded that "there is a reasonable
probability that the trial court would not have inposed a life
sentence had it known" of those options. 1d. at 418.

Simlarly, in this case, the sentencing judge was apparently
unaware of the availability of JRAD relief. Further, there are
several factors in this case which would support the grant of a
JRAD. As noted earlier, Castro has an American wife and an
American child. Moreover, at Castro's sentencing, the governnment
stated that, "W would note for the court, as stated in the pre-
sentence investigation, that M. Castro . . . [was] in the second
tier of the conspiracy and that [his] involvenent[] [was] m nimal."
Subsequent |y, the sentencing judge sentenced Castro "to t he cust ody
of the Attorney General of the United States or his authorized
representative for a period of four years. However, | amgoing to
split that sentence, that would be six nonths to serve, the
remai nder to be suspended. And you will be placed on probation for
a period of five years." Although the governnent points out inits
brief that the sentencing judge did not apply the Youth Corrections

Act to Castro, a review of the transcript reveals that the
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sent enci ng judge declined to use that Act because Castro "woul d not
benefit fromsentencing under that Act." (Enphasis added). There
IS no suggestion whatsoever in the transcript that the sentencing
judge did not apply that Act because the judge felt Castro was
undeserving of a nore |enient punishnent. Rat her, the opposite
appears true. Gven the governnent's concession that Castro was a
m nor player in the conspiracy, the sentencing judge's apparent
| eniency in sentencing Castro, and Castro's extrenely strong ties
tothe United States, Castro has adequately denonstrated a | evel of

actual prejudice to satisfy the standards enunciated in Strickl and

and Burl ey.
Qur recent case of Mranda-Lores v. INS, 17 F.3d 84 (5th Cr

1994), is not to the contrary. |In that case, a Cuban national with
per manent resident status in the United States appeal ed an order of
deportation against him based on his conviction for cocaine
distribution. At the deportation proceedi ngs, aided by counsel

petitioner conceded his deportability, and further, announced his
intention to seek 8§ 212(c) relief, 8 U S.C. § 1182(c), a form of
relief fromdeportation avail able in the discretion of the Attorney
Ceneral. By the tinme of the final hearing before the Immgration
Judge, however, petitioner had not filed an application for 8§
212(c) relief, and instead, had abandoned any claim along those
lines. Petitioner then appealed the I mm gration Judge's deci sion,
claimng that his counsel was ineffective for failing to seek
8§212(c) relief. W affirmed the Board's rejection of that appeal,

because petitioner could not show he was prejudiced by his
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counsel's actions. |d. at 85.

Unlike the within case, there was no allegation in Mranda-
Lores that counsel did not informhis client of the availability of
discretionary relief; rather, counsel as well as the Inmmgration

Judge in Mranda-Lores raised the option of discretionary relief

whi ch petitioner then rejected. Because M randa-Lores knew about
8§ 212(c) relief, the only nmeans by which he could denonstrate
prejudi ce would be to show that if the 8 212(c) application had
been filed, he would have been entitled to relief. However,
M randa- Lores never all eged any facts that woul d have supported t he
di scretionary grant of relief, and thus, he could not neet the
prejudi ce burden. In contrast, in the wwthin case, as far as the
record herein reveals, no one connected with the case -- the court,
or petitioner, or petitioners' counsel -- ever considered the
option of discretionary JRAD relief. Thus, Castro need not show
that he would have received said relief, but only that had such
relief been requested, the court woul d have had the opportunity to
exercise its discretion either to grant or to deny it and that
there is a reasonably probability that the judge woul d have granted
such relief. As the district court noted, Castro cannot probably

in this appeal prove conclusively that he woul d have been granted

JRAD relief by the district court if he had requested the sane,
since such grant lies within the discretion of the district court.
To require such a showng would eviscerate part of the Sixth
Amendnent's guarantee of effective assistance of counsel

Attorneys would sinply be unaccountable for their failure to seek
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any form of discretionary relief, regardless of the extrene
consequences which could acconpany such failure. It is
unquestioned that Castro, if he desired, was entitled to have the
sentencing court consider a JRAD. It is also apparent that there
is a reasonable probability that such relief would have been
granted i f a request had been made. Accordingly, prejudice inthis
case arises fromthe failure of counsel to seek a JRAD, if indeed
there was such a failure, and fromthe reasonabl e probability that
Castro woul d have received the JRAD. Accordingly, we remand to the
district court to determine if Castro's counsel render ed

i neffective assistance under Strickland standards, as they should

be applied in this case in accordance with this opinion, and if so,
whet her JRAD relief should be granted or deni ed.
REVERSED AND RENVANDED.
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