UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

Nos. 92-2903 and 92-2908

REBECCA T. HUBBARD and JI M HUBBARD
Pl ai ntiffs-Appellants,

VERSUS

BLUE CROSS & BLUE SHI ELD ASSOCI ATI ON, ET. AL.,
Def endant s,
BLUE CROSS & BLUE SHI ELD ASSOCI ATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(January 12, 1995)

Before JONES and DeMOSS, Circuit Judges, and SCHWARTZ, District
Judge. ”
DeMOSS, Circuit Judge:

Plaintiff Rebecca Hubbard® was a beneficiary under a group

insurance policy regulated by the Enployee Retirenent |ncone

“District Judge for the Eastern District of Louisiana, sitting
by desi gnati on.

The original plaintiffs were Rebecca Hubbard and her husband,
Jim Hubbard. For convenience this opinion uses the designation
"Hubbard. "



Security Act ("ERISA").? This appeal concerns whether Hubbard's
state-law fraudul ent inducenent clainms -- brought against a third
party other than the insurer -- are preenpted by ERISA. W hold
that one of Hubbard's clains is preenpted by ERI SA and that the
other claimis not preenpted. W therefore AFFIRM the district
court's entry of judgnent in favor of the defendant on one claim
and REMAND t he other claimback to the district court.
BACKGROUND

Hubbar d' s enpl oyer, Texas A&M Resear ch Foundati on, provi ded an
ERI SA-regul at ed heal th benefits planto its enpl oyees. Coverage was
provided by Blue Cross and Blue Shield of Texas ("Blue Cross of
Texas"), an entity not a party to this lawsuit. Wile Hubbard was
a beneficiary under the health plan, she contracted cancer.® After
Blue Cross of Texas refused to provide coverage for certain
request ed cancer treatnents, Hubbard sued defendant-appell ee Bl ue
Cross and Blue Shield Association ("the Association") in the

district court of Brazos County, Texas.* Hubbard clains that (1)

229 U.S.C. 8 1001 et seq. (West 1985 & Supp. 1994).

3This was the second tinme Ms. Hubbard had contracted cancer.
She had a bout with breast cancer in the early 1980s, but that
cancer had been pronounced cured well before she entered into the
Bl ue Cross of Texas pl an.

“The i nsurer, Blue Cross of Texas, and the def endant-appell ee,
Bl ue Cross and Bl ue Shi el d Associ ation, are separate | egal entities
despite their simlar names. The Association is incorporated in
Illinois and is the trademark corporation that adm nisters the
licensing of the "Blue Cross" and "Blue Shield" registered
trademarks. The Association did not issue the Hubbards' insurance
policy and did not have the right or power to neke coverage
deci si ons under that policy.

The insurer, a Texas corporation, was never a party to this
| awsuit. Hubbard settled her coverage dispute with Blue Cross of
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the Association generated and dissem nated secret policy
interpretation "guidelines" which were followed by Blue Cross of
Texas in denying coverage for Hubbard's treatnent, and that the
Association wllfully concealed such guidelines from Hubbard,
t hereby fraudul ently inducing her to participate in the Blue Cross
of Texas plan rather than procuring other, adequate, health
coverage; and (2) the Association dissem nated advertisenents in
Texas that portrayed Blue Cross of Texas "as an honest and
forthright conpany that would never engage in deceptive trade

practices,” thus fraudulently inducing her into participating in
the "unsuitable" Blue Cross of Texas plan. Hubbard cl ai ned that
both acts by the Association were in violation of the Texas
Deceptive Trade Practices Act, Tex. Bus. & Coun CooE ANN. 8§ 17.41 et
seq. ("DTPA"), Texas Insurance Code Article 21.21 et seq., and the
Texas common | aw of fraud. Hubbard al so al | eged nmal practi ce agai nst
her physician, Richard A. Smth of Brazos County, Texas, claimng
he negligently failed to di agnose the cancer.

The Associ ation renoved the case to federal district court,

contending that Hubbard's state-law clains were conpletely

preenpted by ERISA. 5 The plaintiffs and defendant Smith nobved to

Texas in a separate action. That settlenent provided for a paynent
of $12,500 to be divided anong Hubbard, her mnor children and her
attorney. Blue Cross & Blue Shield of Texas, Inc. v. Hubbard, Cv.
No. 3-91CV2651-R (N.D. Tex. May 4, 1993) (final judgnent approving
settl enent agreenent).

SOrdinarily, preenption of state law by federal law is a
defense to a plaintiff's state law claim and therefore cannot
support federal renoval jurisdiction wunder the "well-pleaded
conplaint” rule. "Conplete preenption,” in contrast, exists when
the federal |aw occupies an entire field, rendering any claim a
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remand the case to Texas state court. After initially denying both
nmotions, the court remanded t he Hubbard's cl ai ns agai nst Sm th, but
refused to remand their case agai nst the Association.

On COctober 8, 1992, the district court granted sunmary
judgnent in favor of the Association on both of Hubbard' s clains.
The district court's four-page order concluded that all of the
plaintiff's state-|law fraudul ent i nducenent cl ains were conpletely
preenpted by ERI SA. ¢ This appeal foll owed.

STANDARD COF REVI EW

We review a summary j udgnent de novo, under the sanme standard
enpl oyed by the district court, affirmng if there is no genuine
i ssue of material fact and the novant is entitled to judgnent as a

matter of law. FeED. R CQv. P. 56(c); United Fire and Cas. Co. V.

Reeder, 9 F.3d 15, 16 (5th Cr. 1993); H bernia Nat. Bank V.

Carner, 997 F.2d 94, 97 (5th Cr. 1993).
ERI SA PREEMPTI ON
The preenption clause in ERISA states that ERI SA "shall
supersede any and all State laws insofar as they may now or

hereafter relate to any enployer benefit plan." 29 US C 8§

plaintiff may rai se necessarily federal in character. See Franchi se
Tax Board v. Construction Laborers Vacation Trust, 463 U. S. 1, 24
(1983). Because ERISA preenption is so conprehensive, it can
provide a sufficient basis for renoval to federal court even though
it is raised as a defense, notwithstanding the "well-pleaded
conplaint” rule. See Metropolitan Life Ins. Co. v. Taylor, 481 U. S.
58, 66 (1987).

6The district court also stated an alternate basis for its
judgnent, finding that "Plaintiffs have failed to set forth in
their first anmended conplaint a factual basis for their state
clains."”



1144(a) (expressly excepting two situations not applicable here).
State |law causes of action such as Hubbard's are barred by §
1144(a) if (1) the state |law cl ai maddresses an area of excl usive
federal concern, such as the right to receive benefits under the
terms of an ERISA plan; and (2) the claimdirectly affects the
relationship between the traditional ERI SA entities -- the
enpl oyer, the plan and its fiduciaries, and the participants and

beneficiari es. Weaver v. Empl oyers Underwiters, Inc., 13 F. 3d 172,

176 (5th Gr. 1994); Menorial Hosp. Systemyv. Northbrook Life Ins.
Co., 904 F.2d 236, 245 (5th Cr. 1990). The | anguage of the ERI SA
preenption clause is deliberately expansive, and has been construed

broadly by federal courts. Corcoran v. United Healthcare, Inc., 965

F.2d 1321, 1328-29 (5th Gr. 1992). A state cause of action rel ates
to an enpl oyee benefit plan whenever it has "a connection with or

reference to such a plan." 1d. at 1329 (citing Shaw v. Delta Air

Lines, Inc., 463 U S. 85 96-97 (1983)).

Hubbard makes two basic clains of fraudul ent inducenent. She
first alleges that the Association issued, and conceal ed, secret
coverage guidelines ("the secret guidelines clainf'). Her second
claim alleged fraudulent inducenent 1in connection wth the
Association's advertisenents for Blue Cross of Texas ("the
advertisenent clainf).” If neither claimis preenpted by ERI SA
then the district court | acks subject matter jurisdiction, because

both clains arise under state law and there is no diversity of

‘According to Hubbard's petition, both of these courses of
conduct by the Associ ation are actionabl e under the Texas DTPA, the
Texas I nsurance Code and the Texas common | aw of fraud.
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citizenship. If there is no federal jurisdiction, the case nust be
remanded to Texas state court.

However, we hold that Hubbard's claiminvolving the "secret
gui delines" is preenpted by ERI SA, thus a federal question exists
on that claimand the district court's exercise of jurisdiction was
proper. Entry of sunmmary judgnent for the Association on that claim
was al so correct because ERI SA provides no renedy. W hold that
Hubbard' s second claim involving the Associ ation's advertising, is
not preenpted by ERI SA. W reverse the summary judgnent as to the
advertising claim and remand that part of the case so that the
district court nmay exercise its discretion as to whether to accept
suppl enmental jurisdiction pursuant to 28 U S.C. 8§ 1367 or renmand
the advertising claimto state court.

"SECRET GUI DELI NES' CLAI M

Hubbard alleged that the Association "generated and
dissemnated to [Blue Cross of Texas] certain guidelines or
criteria pertaining to how [Blue Cross of Texas] would interpret
the terms "experinental' and "nedically necessary."'"

"[Blue Cross of Texas] | ooked to and relied upon certain

criteria and guidelines promul gated by [the Associ ati on]

in order to nmake determ nations concerning whether

specific nmedical treatnents were or were not excluded

from coverage by the above-noted policy language ... in

ef fect, [the Association] added verbiage to the

definitions of the aforenentioned terns found in the

i nsurance policy."

It is clear that ERI SA preenpts a state | aw cause of action brought

by a plan beneficiary against the plan insurer alleging inproper

processing of a claimfor plan benefits. Menorial Hospital, 904

F.2d at 245. W have al so held that ERI SA preenpts state | aw cl ai ns
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of fraud, breach of contract or negligent m srepresentation that
have the effect of orally nodifying the express terns of an ERI SA
pl an and i ncreasi ng pl an benefits for participants or beneficiaries
who claim to have been msled. 1d. at 245. Hubbard's "secret
guideline” <claim was brought against a third party, the
Associ ation, rather than agai nst the insurer. However, the essence
of Hubbard's claim is that her benefits under the plan were
inproperly denied. Resolution of this claim would require an
inquiry into (1) whether the Associ ati on generated and di ssem nat ed
guidelines; (2) whether Blue Cross of Texas knew about those
gui delines; (3) whether Blue Cross of Texas enployed the alleged
guidelines in Hubbard's case; and (4) whether the gquidelines
materially affected the determ nati on of non-coverage in Hubbard's
medi cal treatnment. Such questions are intricately bound up with the
interpretation and adm ni strati on of an ERI SA pl an. Accordingly, we
hold that the "secret guideline" claim relates to an enpl oyee

benefit plan and is preenpted by ERISA See Corcoran v. United

Heal t hcare Inc., 965 F.2d 1321, 1334 (5th G r.)(holding that ERI SA

preenpted state | aw cl ai ns agai nst a non-ERI SA entity, the utility
review admnistrator for its decision that affected a benefit
determ nation under the ERI SA plan). Because ERI SA provides no
remedy on these facts, the district court correctly granted sumary
judgnent in favor of the Association on Hubbard's secret guideline

f raudul ent i nducement claim



ADVERTI SI NG CLAI M
Hubbard also alleged that the Association "distributed
adverti senents designed to pronote Blue Cross [of Texas] as an
honest and forthright conpany that woul d never engage i n deceptive

trade practices." Hubbard clained that she "relied upon the i mages
created by such advertising and [was] thereby induced to acquire
the services of Blue Cross [of Texas]." Hubbard clains that she was
damaged by the advertising in that she relied on the assurances of
quality coverage and thus chose not to procure other insurance
coverage to insure that the expensive nedical treatnents that she

needed coul d be paid for.

Hubbard relies heavily on our holding in Perkins v. Tine Ins.

Co., 898 F.2d 470, 473 (5th Gr. 1990), which also involved
fraudul ent i nducenent allegations against a third-party, non-ER SA
entity. In Perkins, the plaintiff clainmed that an insurance agent
fraudulently induced him to surrender his previous insurance
coverage and elect to participate in a new ERI SA plan. The agent
fal sely assured the plaintiff that the new policy would cover his
daughter's i npendi ng treatnent for congenital eye defects. In fact,
the treatnment was not covered under the policy because the eye
probl em was an excl uded pre-existing condition. Perkins, 898 F.2d
at 472. W held that, although the claimagainst the insurer, Tine
| nsurance, was preenpted by ERI SA, the clai magai nst the i nsurance
agent was not preenpt ed.

"While ERISA clearly preenpts Perkins' clains as they

relate to Tinme, the sane cannot be necessarily said

however, as regards [the insurance agent]'s solicitation

of Perkins, which allegedly induced himto forfeit an
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i nsurance policy that covered his daughter's condition
for one that did not. Wiile ERI SA clearly preenpts cl ai ns
of bad faith as agai nst i nsurance conpani es for inproper
processing of a claim for benefits under an enployee
benefit plan, and whil e ERI SA pl ans cannot be nodi fied by
oral representations, we are not persuaded that his |l ogic
shoul d extend to i nmuni ze agents frompersonal liability
for their solicitation of potential participants in an
ERI SA plan prior to its formation."

Perkins, 898 F.2d at 473. Thus, Perkins held that a state |aw
fraudul ent inducenent claim against a third party other than an
ERI SA entity is not preenpted by ERISAif it does not inplicate the
plan's adm nistration of benefits or "affect the relations anong
the principal ERI SA entities (the enployer, the plan fiduciaries,
the plan and the beneficiaries)." 1d. W reaffirnmed the Perkins

rationale in Menorial Hospital, 904 F.2d at 247, where we stated

that courts are less likely to find preenption when the claim
merely affects relations between an ERISA entity and an outside

party, rather than between two ERI SA entities. Menorial Hospital

904 F.2d at 249 (citing Perkins, 898 F.2d at 473; Sommers Drug

Stores Co. Enmployee Profit Sharing Trust v Corrigan Enterprises,

Inc., 793 F.2d 1456, 1467 (5th Cr. 1986), cert. denied, 479 U S.

1034 (1987).). Therefore, we hold that Hubbard's advertising claim
is not preenpted by ERI SA

In light of this holding, we remand the advertising claimto
the district court so that the court can exercise its discretion
either to (1) accept supplenental jurisdiction over the state |aw
claimor (2) decline jurisdiction and remand the claimto state
court. A federal district court may entertain state |law clains

pursuant to its "supplenental jurisdiction,"” provided that the



clains arise fromthe case or controversy over which the district
court had original jurisdiction. See 28 U S.C § 1367; Wlch v.
Thonpson, 20 F. 3d 636, 644 (5th Cr. 1994). Wen all federal clains
are dismssed, the district court enjoys wde discretion in
determ ning whether to retain jurisdictionover the remaining state

law clains. Welch, 20 F.3d at 644; Burns-Toole v. Byrne, 11 F. 3d

1270, 1276 (5th Cr. 1994) (both uphol ding district courts' refusal

to exercise jurisdiction); see also Rodriquez v. Pacificare of

Texas, Inc., 980 F. 2d 1014, 1017-18 & n.3 (5th Cr. 1993) (uphol di ng

district court's exercise of supplenental jurisdiction over non-
preenpted state | aw cl ai ns when other state lawclains by plaintiff
were preenpted by ERI SA).
CONCLUSI ON
Therefore, for the reasons stated in this opinion, we hold
that Hubbard's secret guideline claimis preenpted by ERISA and
that her claimalleging fraud in the Association's advertising was
not preenpted. W therefore AFFIRM the district court's entry of
judgnent in favor of the defendant on the secret guideline claim
and REMAND t he advertising claimback to the district court so that
the court can exercise its discretion as to whether to accept
jurisdiction or remand to state court.®

AFFI RVED in part, REVERSED and REMANDED in part.

8" \We expressly do not rule on the sufficiency of the pleading
of Hubbard's state law clains in this opinion since that issue is
not ripe for determnation until the district court rules regarding
pendent jurisdiction."
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