IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2555

EXECUTONE | NFORMATI ON SYSTEMS, | NC.

Pl ai ntiff-Appellee,
Cr oss- Appel | ant .

ver sus
LLOYD K. DAVIS, ET AL.,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

(July 12 1994)

Before KING and JONES, Circuit Judges, and KAZEN,! District
Judge.

KING Circuit Judge:
The main issue on this appeal is whether the district court
correctly enforced a decision rendered by an arbitrator.
| . BACKGROUND
A.  NEGOTI ATI ONS
The plaintiff in this case is Executone Information Systens,
Inc. ("Executone"). According to its original conplaint,

Executone is a Virginia corporation with its principal place of
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busi ness in Connecticut. Executone is the manufacturer of
comuni cati ons products, including tel ephone equi pnment. At |east
at the tine this dispute arose, Executone's practice was to
market its products to other distributors.

Execut one brought this action against Lloyd K Davis, Edward
H Wite Ill, and H gh Technol ogy Specialists, Inc. ("HTS").
These three parties (collectively referred to in this opinion as
"the forner |soetec sharehol ders") are all fornmer sharehol ders of
| soetec Texas, Inc. ("lsoetec"), a Texas corporation with its
princi pal place of business in Texas. Executone alleged and the
defendants admtted that Davis and White were Texas residents and
HTS was a Del aware corporation with its principal place of
busi ness in Texas. According to Davis and Wiite, HTS s interest
in this suit has been transferred to Davis.

It appears that |Isoetec was fornmed in 1985 for the purpose
of serving as a Texas distributorship for Executone's products.
At sonme point the parties began negotiations with a view to an
eventual purchase of |soetec by Executone. These negotiations
culmnated in the execution of a purchase agreenent on June 5,
1989. Under the terns of the agreenent, Executone agreed to
purchase all of the stock or assets of |soetec by January 1,
1990. The parties also entered into new distributor and
mar keti ng agreenents on June 5, 1989. As part of the
consideration for all of these agreenents, Executone, |soetec,
and | soetec's sharehol ders executed a broad rel ease agreenent

wher eby Executone released all clains or contracts that it m ght



have agai nst |Isoetec and its sharehol ders, and |Isoetec and its
sharehol ders rel eased their clains and contracts agai nst
Executone. The release is also dated June 5, 1989.

The purchase agreenent required |Isoetec to furni sh Executone
Wi th |Isoetec's unaudited bal ance sheets and all related financial
statenents for the period fromJanuary 1 through Septenber 30,
1989, no later than October 31, 1989. The parties agreed that
t he purchase price would be cal culated according to a formul a
based in part on a nultiple of Isoetec's 1989 "adjusted pre-tax
profits,” if any, and that the purchase would be effective no
| ater than January 1, 1990. They further agreed that an "interim
cl osing” would occur no later than January 19, 1990, and that an
interim purchase price would be cal cul ated based upon |soetec's
unaudited financial statenents for the purposes of that cl osing.
However, calculation of the final purchase price was agreed to
occur only after an audit and a subsequent review of that audit.
| soetec agreed to obtain an audit of its 1989 financi al
statenents by the accounting firmof BDO Seidman and to make that
audit available to Executone within twenty-one days of receipt.
Execut one agreed to obtain a review of the BDO Seidnan audit from
Art hur Andersen & Co. within twenty-one days of receiving that
audit. The final purchase price was to be cal cul ated based on
the audit information, and the parties agreed to adjust any
consideration paid under the interimpurchase price to reflect
the final purchase price. The parties also included the

follow ng clause in the purchase agreenent:



Any bona fide dispute over the 1989 Audit, GAAP as that term

is defined in Exhibit D [to the purchase agreenent], or

regardi ng conputation of the |soetec Purchase Price pursuant

to Exhibit B [to the purchase agreenent] shall be subject to

final resolution by Price Waterhouse within the 21 Day

Period [foll owi ng Executone's recei pt of the BDO Sei dman

audit].

The tinme-table set forth in the purchase agreenent was not
strictly observed, although according to the forner |soetec
shar ehol ders, Executone did take over the operations of |soetec
on January 1, 1990. The interimclosing of the purchase of
| soetec by Executone occurred on February 16, 1990. The interim
purchase price established for the purposes of that closing was
approxi mat el y $3, 000, 000, based on adjusted pre-tax profits for
1989 of $1,136,001. At the February 16 closing, Executone
apparently issued sonme shares of Executone stock and a $1, 000, 000
prom ssory note, plus sone cash and ot her convertible notes, to
the | soetec sharehol ders as required under the purchase
agreenent, and the |soetec sharehol ders delivered their |soetec
stock to Executone. On or about April 1, 1990, Executone nade a
payment of $250,000 on the notes issued to the former |soetec
shar ehol ders.

The BDO Sei dman audit was slow in comng. |In the interim
Art hur Andersen notified BDO Seidman in April 1990 of certain
irregularities in Isoetec's prelimnary financial statenents.
Executone clains that the BDO Sei dman audit was finally nade
avai |l abl e to Executone on May 30, 1990. Under the BDO Sei dman

audit, the final purchase price was calculated to be

approxi mately $2,900,000. Al parties agree that Executone



di sputed BDO Sei dman's concl usions. Davis contacted Executone's
chief operating officer by letter dated June 7, 1990, advi sing
Execut one to engage Price Waterhouse and submt whatever disputed
matters it wished. The letter concluded by pointing out that the
twenty-one day period for such subm ssion would expire on June
20, 1990. In Executone's responsive letter, it accused |soetec
of obstructing the Price Waterhouse arbitration and advi sed

| soetec that Executone woul d engage Price Waterhouse within the
appropriate tine period.

Price Wat erhouse contacted both Davis and Execut one by
letter dated June 15, 1990, outlining the conditions under which
it would arbitrate the dispute. Counsel for the forner |soetec
shar ehol ders cont act ed Execut one and advi sed that sone changes to
Price Waterhouse's engagenent |etter needed to be made. On June
18, 1990, Executone sent Price Waterhouse an executed copy of the
engagenent letter and a check as a retainer for the engagenent.

The di spute, however, did not imediately go to arbitration.
According to the fornmer |soetec sharehol ders, Executone did not
pay the installment due on its prom ssory notes on July 1, 1990.
On July 2, 1990, Executone filed suit in federal district court
for the Southern District of Texas against Davis, Wite, and HTS
("the Isoetec defendants").

B. LI TI GATI ON AND ARBI TRATI ON

Executone's suit against the |Isoetec defendants contai ned

si x counts, including breach of contract, common |aw fraud, and

violations of the securities |laws of Texas and the United States.



Requested relief included specific performance, damages, or
rescission. Federal jurisdiction was predicated on both
diversity of citizenship and federal question and pendent
jurisdiction by virtue of the count based on federal securities
law. The |soetec defendants answered and countercl ai ned, al so
alleging fraud and securities |law violations.

I n Novenber 1990, Executone noved for partial sunmary
j udgnent, asking the court to "find that the dispute is subject
to final resolution by Price Waterhouse." The |soetec defendants
opposed this notion. The district court first sent the parties
to non-bi ndi ng nedi ation, then entered the following order: "It
is hereby ORDERED that the parties in the above action submt al
issues to Price Waterhouse for final resolution within thirty
(30) days pursuant to the terns of their agreenent.”

We nust exam ne the correspondence between the parties and
Price Waterhouse (referred to hereinafter as "the arbitrator”) in
sone detail. Executone submtted a nunber of issues challenging
| soetec's conputations of its 1989 adjusted pre-tax profits on
the basis of the accounting principles used by Isoetec. The

arbitrator's resolution of these "accounting issues," as they
have been styled by the parties, has not been directly chall enged
inthis litigation, and indeed it appears that the docunent

wher eby Executone described and submtted these issues to the
arbitrator has not even been included in the record. It is clear
fromthe record, however, that one of the accounting issues

concerned the so-called "Stewart Title transaction.” |t appears



that |Isoetec entered into a contract in March 1989 with Stewart
Title Conpany ("Stewart Title") to provide Stewart Title with

t el ephone equi pnment, and that |soetec's 1989 financial statenents
i ncluded $295,000 in profits fromthis sale. According to the
arbitrator's report, Stewart Title had the equi pnent renoved sone
time after 1989, apparently because it was dissatisfied with the
equi pnent. Executone thus contended that |soetec should not be
allowed to count the $295,000 profit fromthe Stewart Title
transacti on because subsequent to year end, Stewart Title
exercised its contractual right to return the equi pnent.

The | soetec sharehol ders submtted their own Iist of issues
to the arbitrator (the "other issues"). These issues generally
charged Executone with taking actions that decreased |soetec's
1989 profits by varying amounts. For instance, the sharehol ders
charged that Executone had breached the distributor agreenent by
overchargi ng | soetec for Executone equi pnent, thereby reducing
| soetec's profits and causing |Isoetec to | ose several contracts
in 1989. The Isoetec sharehol ders also clainmed that |soetec and
Execut one had agreed that Executone would bid on a tel ephone
installation needed by the Dallas |Independent School District,

t hat Executone and |Isoetec had agreed to share the profits, and
t hat Executone had failed to bid on the contract as prom sed.

Two of the |soetec sharehol ders' "other issues" concerned
the Stewart Title transaction. W reprint those two issues as
submtted in full

3. Loss of Stewart Title Dallas and Fort Whrth systens due to
equi pnent shortage and deficiencies. As a result of the

7



defective software provided to Stewart Title - Houston
Stewart Title - Dallas and Stewart Title - Fort Worth
cancel ed the existing contracts with |Isoetec Texas, Inc. for
installations in their Dallas and Fort Wirth offices. These
installations totalled $135,000.00, and the net profits
after comm ssions woul d have been $38, 000. 00. Thus, 1989
profits should be increased by $38, 000. 00.

5. Addi tional costs on Stewart Title - Houston installation due
to problens with Executone equipnent. As a result of
probl ens experienced with equi pnent provi ded by Executone
and as a result of problens with the software provi ded by
Executone on the Stewart Title - Houston installation,
| soetec Texas, Inc. was forced to assign several additional
people to the job. |Isoetec Texas, Inc. also had additional
systemredesi gn costs and other additional |abor and
material costs on that job as a result of Executone's
equi pnent problens, resulting in a total additional cost to
| soetec Texas, Inc. in 1989 (and thus a reduction of 1989
profits) in the anount of $110, 000. 00.

After receiving the parties' subm ssions and based on those
subm ssions, the arbitrator contacted the parties by letter dated
August 14, 1991, summarizing the arbitrator's understandi ng of
| soetec's "other issues.” The letter stated:

| believe the hearing will be nost efficient if the "other"
i ssues are handl ed separately fromthe "accounting"” issues.
Qur understanding is that the "other"” issues include the
fol | ow ng:

Al | eged overcharges under the Distributor Agreenent.
Al l eged | oss of contracts due to the all eged

over char ges.

Al | eged | oss of contracts due to equi pnment shortages
and defi ci enci es.

Potential loss due to alleged failure to bid on a
D.1.S.D. contract.

Al | eged | oss due to enploynent of Mary Jo G een.

Al | eged conprom se of independence by BDO Sei dman.

Al | eged damages due to | oss of asset purchase option.

Noo A~ W NE

The letter also advised the parties to bring supporting
docunentation relevant to each of the "other issues.”" Wth
respect to the third issue, regarding |loss of contracts, the

8



arbitrator advised the parties to nake avail abl e

"[c] orrespondence regardi ng deficiencies and shortages” and

"[e] xpert citations regarding equi pnent functionality or |ack
thereof." Counsel for the |soetec sharehol ders sent the
arbitrator a letter agreeing that the arbitrator's letter |isted
all of the "remaining issues other than the accounting issues";
we have found nothing in the record to indicate that Executone
ever acknow edged or objected to the arbitrator's August 14,
1991, letter.

The arbitrator rel eased separate reports regarding the
"accounting issues" and "other issues" in Cctober 1991. Inits
report regarding the accounting issues, the arbitrator ruled that
t he $295,000 clained by Isoetec as profits fromthe Stewart Title
transaction could not be included as adjusted pre-tax profits for
pur poses of the purchase price conputation. The arbitrator also
ruled that certain other deductions should be made. The
deductions in 1989 adjusted pre-tax profits required by the
arbitrator totalled over $400,000. Under the termnms of the
arbitrator's report regarding the accounting issues, the final
purchase price of |soetec should have been roughly
$1, 100, 000sQsubstantially | ess than the interim purchase price of
sone $3, 000, 000.

What the arbitrator gave Executone with one hand, however,
it took away with the other. 1In its report regarding the "other
i ssues," the arbitrator awarded $1, 187,000 in damages to the

former |soetec sharehol ders, explaining that Executone had



breached warranties with respect to the equi pnent involved in the
Stewart Title transaction. Thus, the arbitrator awarded the
former |soetec sharehol ders damages "equivalent to the inpact on
the purchase price of not having [the Stewart Title transaction]
conpleted under its terns." Because the arbitrator deened
Executone the prevailing party, it deducted $125,000 in costs and
fees fromthis danages award, for a total danages award of
$1, 062, 000.

Returning to court, both Executone and the |soetec
def endants noved for summary judgnent. Executone requested the
court, anong other things, to ignore the arbitrator's award of
damages to the fornmer |soetec sharehol ders and to declare the
final purchase price to be $1,093,921. The |soetec defendants
requested judgnent in their favor in the anount of $2,573,567.27.
Thi s anount, of course, included the $1, 062,000 danages award in
favor of the fornmer |soetec shareholders and interest on that
awar d.

The district court heard oral argunment on the summary
j udgnent notions on March 13, 1992. The court then directed the
parties to file supplenental letter briefs addressing the scope
of an arbitrator's authority and circunstances under which an
arbitrator's decision can be set aside. On April 14, 1992, the
district court entered an order denying Executone's notion for
summary judgnent and granting the |Isoetec defendants' notion for
summary judgnent. In its final judgnent, entered on June 23,

1992, the district court ordered that the arbitrator's award be
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adopted in all respects. The judgnent further contained the
followng orders: (1) it awarded to the |Isoetec defendants
$1, 187,000 with no prejudgnment interest on such anmount; (2) it
directed that Executone should give the fornmer |soetec
shar ehol ders 383, 399 new shares of Executone stock in exchange
for the 246,619 shares previously issued; (3) it directed
Executone to file a registration statenent with the Securities
and Exchange Comm ssion (SEC) registering all shares of stock
i ssued to the defendants; (4) it awarded Executone the $125, 000
in fees awarded by the arbitrator and $48,579 (plus interest) as
t he anbunt that Executone had overpaid for |Isoetec; and (5) it
requi red former |soetec sharehol ders who had owned stock
appreciation rights in |Isoetec and who had recei ved Execut one
stock in exchange for those rights to surrender their Executone
stock thereby received.

Thi s appeal and cross-appeal foll owed.

C. | SSUES ON APPEAL

The | soetec defendants have been designated the appell ants
for purposes of this appeal. They raise several issues for our
consideration. They contend that the district court erred in
refusing to award them prejudgnent interest fromJanuary 1, 1990,
costs, and attorneys' fees. They also argue that the district
court erred in ordering that part of the arbitrator's award
shoul d be satisfied by requiring the forner |soetec sharehol ders
to exchange the 246, 619 shares of Executone stock that they had

al ready received for 383, 399 new shares of Executone stock.
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Finally, they attack the district court's order that required the
former sharehol ders of Isoetec to surrender to Executone the
Execut one stock received in exchange for their stock appreciation
rights.

Execut one argues in support of all of the district court
rulings attacked by the |Isoetec defendants. Additionally, as
cross-appel l ant, Executone argues that the district court should
have set aside the arbitrator's award of danmages to the |soetec
sharehol ders for Executone's breach of warranty.

We note that the proceedi ngs before the arbitrator were not

transcri bed and are not a part of the record on appeal.

|1. STANDARD OF REVI EW
Qur review of the district court's confirmati on of an

arbitrator's award is de novo. Anderman/Snmth Operating Co. V.

Tennessee Gas Pipeline Co., 918 F.2d 1215, 1218 n.2 (5th Gr.

1990), cert. denied, 111 S. C. 2799 (1991). OQur review of the

arbitrator's award itself, however, is very deferential. [d. at
1218. W nust sustain an arbitration award even if we disagree
wth the arbitrator's interpretation of the underlying contract

as long as the arbitrator's decision draws its essence'" from

the contract. 1d. (quoting United Paperworkers Int'l Union v.

Msco, Inc., 484 U S. 29, 36 (1987)); see 9 U.S.C. § 10(d)

(permtting the district courts to vacate an arbitrati on award
when "the arbitrators exceeded their powers"). [In other words,

we nust affirmthe arbitrator's decision if it is rationally

12



inferable fromthe letter or the purpose of the underlying

agreenent. 1d. (citing Local Union 59, Int'l Bhd. of Elec.

Wrkers v. Geen Corp., 725 F.2d 264, 268 (5th Cr.), cert.

denied, 469 U. S. 833 (1984)). In deciding whether the arbitrator
exceeded its authority, we resolve all doubts in favor of

arbitration. Valentine Sugars, Inc. v. Donau Corp., 981 F.2d

210, 213 (5th Gir.), cert. denied, 113 S. C. 3039 (1993).

I11. ANALYSI S
A. EXECUTONE' S CROSS- APPEAL

Execut one contends that we should reverse the district
court's adoption of the portion of the arbitrator's decision
awar di ng the fornmer sharehol ders of |soetec danages of
$1,187,000. The first prong of Executone's two-pronged attack is
that the issue on which the award was based was not actually
submtted for arbitration. Second, Executone argues that the
award does not draw its essence fromthe parties' agreenents.

1. Was the Matter "Submtted" to the Arbitrator?

In Executone's view, the arbitrator's award of damages to
the former |soetec sharehol ders nust be nodified and corrected
because it was awarded "upon a matter not submtted" to the
arbitrator. Title 9 of the United States Code authorizes the
district courts to nodify or correct an arbitrati on award
"[w] here the arbitrators have awarded upon a matter not submtted

to them" 9 U S C. 8§ 11(b); see also Totem Marine Tug & Barqge,

Inc. v. North Am Towing, Inc., 607 F.2d 649, 651 (5th Gr. 1979)
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("Al'though arbitrators enjoy a broad grant of authority to
fashion renmedies . . ., arbitrators are restricted to those
i ssues submtted."). The fornmer |soetec sharehol ders contend
that we should defer to the arbitrator's interpretation of the
i ssue submtted to it for decision just as we defer to the
arbitrator's interpretation of the contract.

We begin by noting that the question of whether a party can
be conpelled to arbitrate, as well as the question of what issues
a party can be conpelled to arbitrate, is an issue for the court

rather than the arbitrator to deci de. Litton Fin. Printing D V.

v. NLRB, 111 S. . 2215, 2226 (1991); AT&T Technologies, Inc. v.

Communi cations Workers, 475 U S. 643, 649 (1986); see al so Neal

v. Hardee's Food Sys., Inc., 918 F.2d 34, 37 (5th Cr. 1990)

(reviewing the arbitrability question de novo); D strict 37 of

Int'l Ass'n of Machinist & Aerospace Wrkers v. Lockheed Eng'g &

Mymt. Servs. Co., 897 F.2d 768, 770 (5th Cir. 1990) ("[T]he

arbitrability of a grievance is an issue for judicial
determnation."). Doubts are to be resolved in favor of
arbitrability. AT&T, 475 U S. at 650.

Execut one focuses on the letters sent to the arbitrator by
the parties, contending the three matters related to the Stewart
Title transaction were submtted to the arbitrator as foll ows:
(1) should the final |soetec purchase price reflect a $295, 000
profit in 1989 fromthe Stewart Title transaction, (2) were the
former sharehol ders of Isoetec entitled to a $110,000 credit for

additional |abor and material costs incurred by |Isoetec in
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connection with the Stewart Title transaction, and (3) were the
former sharehol ders of Isoetec entitled to a $38,000 credit for
profits |lost when Stewart Title canceled its Dallas and Fort
Wrth contracts with |soetec. Execut one al so contends that the
arbitrator answered all three issues "no," in favor of
Executone's position. However, the arbitrator allocated the
fault for the $295,000 | ost profit to Executone, and it awarded
the fornmer |soetec sharehol ders in damages the anmount that they
lost in ternms of the final purchase price based on a breach of
warranty theory. |In Executone's view, the arbitrator effectively
awar ded the forner |soetec sharehol ders sone eight tines the
$148, 000 they had request ed.

After a careful review of the record, we conclude that the
i ssue decided by the arbitrator in favor of the fornmer |soetec
sharehol ders with respect to the Stewart Title transaction was
sufficiently submtted by the parties.! The arbitrator itself
plainly believed that the Stewart Title issue submtted for
resolution was sufficiently broad in scope to justify the award.
Soon after the arbitrator released its report regarding the
"ot her issues" to the parties, counsel for Executone wote a

letter to the arbitrator strongly objecting to the Stewart Title

1 'W take note of the view expressed by our sister circuits
that the arbitrator's interpretation of the scope of the issues
submtted to himis entitled to the sane judicial deference
accorded his interpretation of the agreenent being arbitrated, El
Dorado Technical Servs., Inc. v. Union General de Trabaj adores,
961 F.2d 317, 321 (1st Cr. 1992); Pack Concrete, Inc. V.

Cunni ngham 866 F.2d 283, 285 (9th Gr. 1989), but find it
unnecessary to adopt or reject that view given the clear facts of
this case.
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damage award, asserting that Executone "never had an opportunity
to respond to [the Stewart Title] claimbecause the forner
sharehol ders of |soetec never requested the relief you awarded."”
The arbitrator responded in a letter, defending its concl usion
that the parties had submtted the issue decided. That letter
read, in pertinent part:
As previously stated, we disagree with your statenent that
EXECUTONE never had an opportunity to respond to the Stewart
Title - Houston issue. M August 14, 1991, letter to
EXECUTONE and | soetec, which outlined the antici pated agenda
for the evidentiary hearing, clearly listed "All eged | oss of
contracts due to equi pnent shortages and deficiencies" as a
"non-accounting" dispute. Further, Isoetec in the |ast
par agraph of page four of its response to matters submtted
by EXECUTONE st ates "because EXECUTONE del ayed in delivering
the additional hardware and software, Stewart [Title]
renmoved the system" This allegation was further discussed
at considerable length at the evidentiary hearing held in
our Dallas office on Septenber 13, 1991, and we believe
EXECUTONE had every opportunity to address this issue.
We note that the August 14, 1991, letter fromthe arbitrator to
the parties effectively served as a subm ssion agreenent when it
was accepted by the parties w thout objection.
Adm ttedly, an issue concerning "Alleged | oss of contracts
due to equi pnent shortages and deficiencies" is sonewhat broad,
but this does not weaken our conclusion that the issue decided

was submtted to the arbitrator. The Valentine Sugars case is

instructive. The parties in that case had entered a joint
venture whereby one party would provide a formula for a resin to
be used to manufacture waferboard and the other would buy an

i ndustrial spray dryer to spray dry the liquid resin. Valentine
Sugars, 981 F.2d at 211-12. The resin turned out to be faulty,
so the joint venture was unsuccessful. [|d. at 212. 1In the
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aftermath, one party sued the other and the dispute went to
arbitration. [|d. The demand for arbitration sinply requested

the panel to arbitrate a di spute concerning a commercial matter
i nvol vi ng several contracts signed on the 29th day of June, 1984

" 1d. at 213. The arbitrators decided in their award
whi ch party owned the spray dryer, the district court confirned
the award, and on appeal Val entine Sugars clained that the issue
of ownership of the spray dryer had not been submtted. 1d. W
affirmed the confirmation of the award, expressing our synpathy
with Val enti ne but concluding that the broad | anguage of the
arbitration demand "gave the arbitrators the power to do whatever
was necessary to resolve any disputed matter arising out of the
joint venture." 1d. As we observed, federal |aw does not inpose
any requirenents as to how specific a notice of arbitration nust
be, and we declined to develop a code of pleading for arbitration
ourselves. 1d.

We di stinguish Totem a case relied upon heavily by
Executone, in which we reversed an arbitrator's award because the
arbitrator both inproperly expanded the subject matter of the
arbitration and inproperly engaged in ex parte conmunications
wth one of the parties. Totem 607 F.2d at 653. In the
arbitration at issue in Totem the party that ultimtely
prevail ed clainmed several itens of danages totalling sone
$87,000, with the largest single itemclainmed being $45,000. 1d.
at 651. The arbitration panel, however, awarded the prevailing

party sonme $158, 000, including a $117,000 item of danages t hat
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the prevailing party had not even requested. 1d. W vacated the
award, noting that it is "anomalous for the arbitration panel to
award an unrequested item of damages three tines |arger than any
itemclainmed," id., and concluding that the arbitrators had
ignored the dispute actually submtted to them and di spensed
"their 'own brand of industrial justice,'" id. at 652 (citation
omtted).

For the reasons outlined above we do not agree with
Executone's contention that the arbitrator in the instant case,
like the arbitration panel in Totem decided an unsubmtted
i ssue. Executone's focus on the two "other issues"” related to
the Stewart Title transaction as described by the forner |soetec
sharehol ders' letter to the arbitrator, rather than on the
arbitrator's summary of the issues to be decided, is m splaced.
Additionally, we disagree with a key assunption underlying
Execut one' s argunent based on Totem which is that the instant
case also involves an arbitration award far in excess of the
anount actually sought by the aggrieved party. Executone's
assertion that the sharehol ders received sone eight tines the
$148, 000 i n danmages they requested with respect to the Stewart
Title transaction is disingenuous. The sharehol ders sought a
$148, 000 adjustnent in the calculation of |Isoetec's 1989 pre-tax
profits, not $148,000 in damages; application of the multiplier
called for in the purchase agreenent woul d have had a substanti al
inflationary effect on the actual award had the sharehol ders

prevail ed. Thus, Executone's argunent that the $1, 187,000 award
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to the sharehol ders was eight tines the anobunt sought by themis
fallacious. Additionally, Executone ignores the financial stakes
represented by the Stewart Title accounting issue, which was

whet her |soetec was entitled to record $295,000 in 1989 profits
fromthe Stewart Title transaction. Had the arbitrator resol ved
this issue agai nst Executone, the arbitration award in favor of
the fornmer |soetec sharehol ders would closely resenble the actua
award. It is clear to us that the arbitrator's award was, in
ternms of size, well within the paraneters envisioned by the
parties.

The sane facts that support our conclusion that the Stewart
Title issue decided by the arbitrator was actually submtted al so
support the conclusion that the issue was arbitrable. It is
wel |l -settled that the arbitrator's jurisdiction is defined by
both the contract containing the arbitration clause and the

subm ssion agreenent. Pigaly Waqgaly Operators' WArehouse, |nc.

v. Piggly Waaly Operators' Warehouse | ndep. Truck Drivers Union,

Local No. 1, 611 F.2d 580, 583-84 (5th Gr. 1980). |If the

parties go beyond their promse to arbitrate and actually submt
an issue to the arbitrator, we ook both to the contract and to
the scope of the submi ssions to the arbitrator to determ ne the

arbitrator's authority. 1d. at 584; see also United Food and

Commercial Workers, Local Union No. 7R v. Safeway Stores, Inc.,

889 F.2d 940, 946 (10th Gr. 1989); Sun Ship, Inc. v. Mtson

Navig. Co., 785 F.2d 59, 62 (3d Gr. 1986). Thus, the parties

may agree to arbitration of disputes that they were not
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contractually conpelled to submt to arbitration. Dorado Beach

Hotel Corp. v. Union de Trabajadores de |la Industria Gastronom ca

de Puerto Rico Local 610, 959 F.2d 2, 4 (1st Gr. 1992); Piqgaly

Wagly, 611 F.2d at 584. As we have already concl uded, the
parties agreed to allow the arbitrator to decide the issue of
"Alleged | oss of contracts due to equi pnent shortages and
deficiencies." Because the parties agreed to subm ssion of this
broad issue to the arbitrator, it is irrelevant to our decision
whet her Executone m ght have properly objected to subm ssion of

the issue on the grounds of non-arbitrability. Pigaly Waaly,

611 F.2d at 584- 85.

In sunmary, the district court ordered the parties to submt
all issues to the arbitrator for final resolution. Before the
arbitration comenced, the arbitrator sent the parties a sunmary
of the issues it would decide and advised the parties that one of
the issues to be arbitrated was I soetec's all eged | oss of
contracts due to deficiencies in Executone's equi pnent.

Execut one has cited nothing in record to show that it responded
to the summary in any way to di sabuse the arbitrator of its view
of the issues to be decided. The arbitrator's notice was broad
enough to include the issue of the "loss" of the Stewart Title -
Houston contract due to faulty equi pnent and software. Al though
we are not free from doubt regarding the arbitrator's
interpretation of the scope of its mandate, "we resol ve al

doubts in favor of arbitration.” Valentine Sugars, 981 F.2d at

213. We conclude that the issue decided by the arbitrator was
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sufficiently submtted by the parties and therefore decline to

reverse the arbitrator's interpretation of the scope of the

Stewart Title issue.

2. Did the Award "Draw Its Essence"
Fromthe Parties' Contract?

The ot her strand of Executone's argunent that we shoul d

reverse the arbitrator's award is the contention that the award

does not

parties.

"draw its essence" fromthe contracts between the

Before analyzing this claimit is worth quoting in ful

the rationale given by the arbitrator for the award of $1, 187, 000

in damages to the fornmer |soetec sharehol ders:

| ssue 3

Al l eged | oss of contracts due to equi pnent deficiencies

D spute Resolver's decision - Danmages are awarded to
the former sharehol ders of |Isoetec in the anount of
$1, 187, 000.

Rationale - The claimis a breach of warranty claim
related to the functionality of the hardware and
software provided by EXECUTONE. Section 7(A) of the

Di stributor Agreenent addresses the warranties of
EXECUTONE. Section 7(A) states "EXECUTONE s obligation
under this warranty shall be limted to repair or
replace any part(s) or Software which may prove
defective under normal and proper use and service for
the Warranty Period. []EXECUTONE shall not be
responsi ble for any labor costs incurred by Distributor
during the Warranty Period." Section 7(A) further
states "IN NO EVENT SHALL EXECUTONE BE LI ABLE FOR
SPECI AL OR CONSEQUENTI AL DAMACES..." The testinony and
supporting docunents produced at the Septenber 13, 1991
evidentiary hearing support[] a finding that the
hardware and/ or software did not function properly and
t hat EXECUTONE approved the design of the systemprior
to installation; therefore, Isoetec has a valid breach
of warranty claim The testinony further supports a
finding that the equi pnment would still be in use but
for the functionality problens. The damage anount
therefore is equivalent to the inpact on the purchase
price of not having this sale conpleted under its
terms. Additional lost profits and | abor costs are not
recoverabl e under this claim
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Inits letter to Executone's counsel after the award had been
made, the arbitrator offered the foll ow ng additional
expl anat i on:

[ Tl he damage anount of $1,187,000 in our report is the
cal cul ated result under the Purchase Agreenent of the

$295, 000 reduction in inconme related to the Stewart Title -
Houston contract, and represents the econom c danage to

| soetec of EXECUTONE s actions; it does not represent |ost
profits or danmages under the Distributor Agreenent. The
cal culation of this anmount is based upon the provisions of
t he Purchase Agreenent. W believe this damage cal cul ati on
is appropriate for the follow ng reasons: 1) the Purchase
Agreenent was the agreenent under which this dispute

resol ution process arose, and 2) the special nature of the
envi ronnent which the Purchase Agreenent created causes
certain actions taken by the parties to the Agreenent to
have an econom c i npact beyond that which would have existed
outside this environment.

Execut one contends that the award does not "draw its essence"
fromthe parties' contracts and that we nust therefore vacate the
arbitrator's award of damages
a. The "Essence" Test
We first turn to the case lawto flesh out our standard of

review, the rather netaphysical "essence" test. The test dates

back to the Suprenme Court's decision in United Steelwrkers v.

Enterprise Wieel & Car Corp., 363 U S. 593, 597 (1960), in which

the Court stated that an arbitrator's award "is legitimte only
so long as it draws its essence fromthe collective bargaining

agreenent." See also United Paperworkers Int'l Union v. M sco,

Inc., 484 U.S. 29, 38 (1987) ("[Als long as the arbitrator is
even arguably construing or applying the contract and acting
wthin the scope of his authority, that a court is convinced he

commtted serious error does not suffice to overturn his
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decision."). As mght be expected, the cases applying Enterprise

Wheel have arisen largely in the | abor relations context, in
which arbitration is prevalent, but we have al so applied the
"essence" test in other cases involving the review of arbitration

awar ds. E.q., Anderman/Smith, 918 F.2d at 1216-17; Totem 607

F.2d at 650.
A leading case fromthis circuit applying the "essence" test

is Brotherhood of R R Trainnen v. Central of Ga. Ry., 415 F. 2d

403, 412 (5th Gr. 1969), cert. denied, 396 U S. 1008 (1970), in
which we stated that an arbitration award "nust have a basis that
is at least rationally inferable, if not obviously drawn, from
the letter or purpose of the collective bargaini ng agreenent.

[ T] he award nust, in sone |ogical way, be derived fromthe
wor di ng or purpose of the contract." Phrased another way, the
question is whether the arbitrator's award "was so unfounded in
reason and fact, so unconnected with the wordi ng and purpose of
the collective bargaining agreenent as to 'manifest an infidelity
to the obligation of an arbitrator.'" 1d. at 415 (quoting

Enterprise Wieel, 363 U S. at 597). W also indicated that the

arbitrator's selection of a particular renedy is given even nore
deference than his reading of the underlying contract, stating
that the renedy lies beyond the arbitrator's jurisdiction only if
"there is no rational way to explain the renmedy handed down by
the arbitrator as a | ogical neans of furthering the ainms of the

contract." 1d. at 412. In making our "essence" inquiry, we are
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not limted to the arbitrator's explanations for his award; as we

stated in Anderman/ Sm t h,

this Court does not review the | anguage used by, or the
reasoning of, the arbitrators in determ ning whether their
award draws its essence fromthe contract. This Court |ooks
only to the result reached. The single question is whether
the award, however arrived at, is rationally inferable from
the contract.
918 F.2d at 1219 n. 3.
G ven our expansive reading of the "essence" test, it is not
surprising that we have frequently upheld arbitration awards
agai nst challenges on this ground. For instance, we have upheld
an arbitrator's award of back pay despite the fact that the
underlying collective bargaining agreenent neither permtted nor

precluded such a renedy. Mnute Maid Co. v. Ctrus Wrkers,

Local 444, 331 F.2d 280, 281 (5th Gr. 1964). In Anmal ganated

Meat Cutters of NN Am, Dist. Local No. 540 v. Neuhoff Bros.

Packers, Inc., 481 F.2d 817, 819 (5th Cr. 1973), we enforced an

arbitrator's award reinstating enpl oyees accused of theft and
held that it was permssible for the arbitrator to require the
enpl oyer to prove the enpl oyees guilty beyond a reasonabl e doubt.

In United Steelwrkers of Am v. United States Gypsum Co., 492

F.2d 713, 728-32 (5th Cir.), cert. denied, 419 U S. 998 (1974),

we enforced an arbitrator's award, agreeing that it was within
the arbitrator's power to find that an enpl oyer had breached a
prom se to negotiate a wage increase and to award the enpl oyees
what the arbitrator believed woul d have been gai ned t hrough

negoti ati ons.
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These cases may be contrasted with those in which we have
vacated arbitration awards. W have held that an arbitrator may
not invalidate the very agreenent fromwhich he derives his

power. International Ladies' Garnent Whrkers' Union v. Ashland

Indus., Inc., 488 F.2d 641, 643-44 (5th Gr.), cert. denied, 419

U S 840 (1974). W have also held that "arbitral action
contrary to express contractual provisions will not be respected"

on judicial review Delta Queen Steanboat Co. v. District 2

Marine Eng'rs Beneficial Ass'n, 889 F.2d 599, 604 (5th G
1989), cert. denied, 498 U S. 853 (1990); see also Msco, 484

U S at 38 ("The arbitrator may not ignore the plain | anguage of
the contract . . . ."). Thus, if a collective bargaining
agreenent permts an enployer to discharge an enpl oyee for
"proper cause," and the arbitrator expressly or inplicitly finds
t hat proper cause existed, we will vacate the arbitrator's

i nconsi stent reinstatenent award. Delta Queen, 889 F.2d at 604;

Contai ner Prods., Inc. v. United Steelwrkers of Am, Local 5651,

873 F.2d 818, 819-20 (5th G r. 1989).
b. The Particulars of the Purchase Agreenent
Havi ng determ ned that we nmust uphold the arbitrator's award
if the arbitrator's award was drawn "fromthe letter or the

pur pose" of the underlying contract, Brotherhood of RR

Trainnen, 415 F.2d at 412, we turn to the particulars of the
Execut one-| soet ec purchase agreenent. As we have al ready seen,
the parties agreed in md-1989 that Executone would buy either

all of Isoetec's stock or all of Isoetec's assets at the
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begi nning of 1990. The parties further agreed that the purchase
price to be paid by Executone would be based on Isoetec's
adj usted pre-tax profits for 1989. To ensure that |soetec's 1989
records accurately reflected its profits for the year, the
parties agreed that |soetec would procure an audit from BDO
Sei dman and Executone woul d provide for a subsequent review from
Arthur Andersen. Fromthis, it is clear that a predom nate
purpose of the parties in drafting the purchase agreenent was to
make sure that the Isoetec purchase price fairly reflected
| soetec's 1989 profits. |Indeed, |soetec specifically agreed to
operate normally during 1989 "and not nmanage the business sinply
to artificially increase 1989 earnings." In sum the parties
agreed to accept a purchase price for |Isoetec based on a
"snapshot"” view of |Isoetec's 1989 earnings, and specifically of
| soetec's 1989 adjusted pre-tax profits, as of Decenber 31,
1989. 2

Al t hough the parties contenplated that the audit and review
process woul d extend into 1990, they also contenplated that the
change of ownership of Isoetec would occur no later than January

1, 1990. The purchase agreenent states, "The |soetec Purchase

2 The purchase agreenent provided, in part, as follows:

An interimlsoetec Purchase Price will be conputed in
accordance with the provisions of Exhibit B [to the purchase
agreenent] on the basis of unaudited financial statenents of
| soetec Texas as of and for the year endi ng Decenber 31,
1989 . . ., for the purpose of the dosing. Wthin 21 days
of receipt by Executone of BDO Seidman's audit of the
financial statenents of |soetec Texas as of and for the year
endi ng Decenber 31, 1989 ("the 1989 Audit") . . . , a fina

| soetec Purchase Price will be conputed . :
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shal |l be effective, at Executone's option, as of either Septenber
30, 1989 or January 1, 1990." |In transactions of this kind, it
is typical for the buyer to take over the operations of the
pur chased conpany i mmedi ately or shortly after the cl osing
bal ance sheet date, even though the preparation of the year-end
financial statenments and the audit are still in progress and the
cal cul ation of the final purchase price cannot yet be done.
Under generally accepted accounting principles, however, events
occurring subsequent to the end of the rel evant year can have a
substantial inpact on a conpany's profitability for that year;
the failure subsequent to year end of a sale apparently conpleted
during the year is just one exanple of this kind of event.
Frequently, if not inevitably, the buyer is presented with
opportunities to depress the purchase price by conducting the
busi ness of the acquired conpany in such a way as to dimnish the
conpany's profitability for the previous year.

This situation may well have occurred in the instant case.
We know fromthe arbitrator that the Stewart Title - Houston
transaction, schedul ed for conpletion, and consi dered by the
| soetec shareholders and their auditor to have been conpl et ed,
during 1989, was rescinded by Stewart Title after the end of
1989. Indeed, the arbitrator's resolution of the accounting
i ssues reflects that the return of the equipnment by Stewart Title
after year end was the cause of the accounting adjustnent to
| soetec's pre-tax profits for 1989 that elinm nated the $295, 000

in profits fromthe Stewart Title transaction that had been
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recorded by |soetec and approved by |soetec's auditor.® W do
not know (because the testinony before the arbitrator was not
transcri bed) what actions, if any, Executone, as the nanager of
t he business after 1989, took to resist that rescission or to
remedy the problens perceived by Stewart Title. W do know that
the dynam cs of the purchase agreenent could well have provided
Executone wth an incentive not to resist the rescission and
thereby to reduce |Isoetec's profitability in 1989 in order to
reduce the final |soetec purchase price. The purchase agreenent
contains no provision that would all ow Executone to operate

| soetec after 1989 in such a way as to mani pul ate the purchase
price adversely to the interests of the forner |soetec

sharehol ders (nor would we expect the forner |soetec sharehol ders

3 The arbitrator's report on the accounting issues gave the
following rationale for disallow ng the $295,000 profit fromthe
Stewart Title transaction:

D spute Resolver's decision - A decrease in incone before
i ncome tax expense and extraordinary itemby $295,000 is to
be recogni zed.

Rationale - The Di spute Resolver believes that the right of
return does not preclude the recognition of a sale when al

of the requirenents of FAS No. 48 are net. However, the
renmoval of the equipnment by Stewart Title subsequent to year
end evi denced that revenue recognition was not appropriate
during the year ended Decenber 31, 1989. 1In this case, the
anmount of future returns could be reasonably estinmated based
on facts which arose subsequent to year end but before the

i ssuance of financial statenents.

The Delivery and Installation Certificate dated Septenber

29, 1989 nmade the ultinmate sal e contingent upon the

conpl etion of additional phases in accordance with
definitive tinetables. Due to the passage of tine (the
inventory still has not been returned), the inventory shoul d
be valued in accordance with Exhibit D of the Agreenent

whi ch requires that used inventory be valued at 25% of cost.
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to agree to such a provision), nor does the purchase agreenent
contain any provision precluding those sharehol ders from
recovering in the event that any such mani pul ati on t ook pl ace.
Further, under the peculiar circunstances of this case,
Executone in its capacity as the purchaser of |soetec's business
al so had the opportunity before the close of 1989 to mani pul ate
the purchase price of the |soetec business adversely to the
interests of the |soetec shareholders. Through 1989 Executone
continued to performas |Isoetec's supplier of equipnment. W know
fromthe arbitrator's report on the accounting issues, see supra
note 3, that in Septenber 1989 (which was four nonths after the
date originally schedul ed for conpletion of |soetec's contract
wth Stewart Title), Isoetec and Stewart Title agreed upon a
tinmetable for correction of the deficiencies that Stewart Title
perceived in the Executone equi pnment delivered by |soetec under
that contract. W also know that the |soetec sharehol ders
response to Executone's submtted issues alleged that Stewart
Title ultimately renoved the system "because EXECUTONE del ayed in
delivering [] additional hardware and software." Fromthese two
pi eces of information in the record, it is clearly possible that
the arbitrator concluded that Executone in its capacity as
purchaser of the |soetec business delayed during late 1989 in
delivering the hardware and software necessary for |soetec
successfully to conplete the Stewart Title contract, thereby
reduci ng the anount that Executone would be required to pay for

| soetec's business. Again, the purchase agreenent contained no
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provi sion that would all ow Executone to del ay supplying |soetec
wth the necessary hardware and software to conplete the Stewart
Title contract so as to mani pul ate the purchase price adversely
to the interests of the |soetec sharehol ders, nor does that
agreenent preclude the sharehol ders fromrecovering in the event
t hat any such mani pul ati on took pl ace.
c. Application of the "Essence" Test

We now turn to the arbitrator's award of damages to the
former |soetec shareholders to see if its essence is rationally
inferable fromthe letter or purpose of the agreenent descri bed
in the preceding section. The arbitrator first explained that
t he damages award was based on a "breach of warranty" by
Executone, a rationale that Executone attacks as contrary to the
disclainers and imted warranti es made by Executone in the
distributor agreenent. In its subsequent letter to Executone,
the arbitrator explained that the award of damages had been made
under the purchase agreenent, not under the distributor
agreenent, and that the "special nature of the environnment"
created by the purchase agreenent contributed to the arbitrator's
decision. Taking the arbitrator's awards and expl anations as a
whol e, it appears that the arbitrator believed (1) that as a
matter of generally accepted accounting principles, the |Isoetec
sharehol ders were not entitled to record the sale to Stewart
Title as 1989 earnings in view of the fact that the sale
effectively washed out after the end of 1989 while the audit was

in progress, but (2) that furthering the intent of the parties as
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expressed in the purchase agreenent required Executone to bear

t he post-Decenber 31, 1989 loss of the Stewart Title sal e because
Executone, in its capacity as the purchaser of |soetec's

busi ness, was responsible for that |oss.

We conclude that the arbitrator's award did draw its essence
fromthe purchase agreenent executed by Executone, |soetec, and
the | soetec sharehol ders because it is rationally inferable from
the parties' central purpose in drafting the agreenent sQwhi ch was
to reach a purchase price based on a fair cal cul ati on of
| soetec's adjusted pre-tax profits for the year ended on Decenber
31, 1989sQand because the award is not contrary to express terns
of the parties' agreenent. Executone contends that the award is
contrary to rel eases executed by the parties and to its
disclaimers and limted warranties made in the distributor
agreenent. W find each of these contentions insufficient to
justify overturning the arbitrator's award.

First, Executone relies on a release agreenent executed by
the parties and attached to the purchase agreenent as Exhibit A
In this docunment, |soetec and its sharehol ders executed a broad
rel ease of Executone fromliability "by reason of any matter,
cause, information, or thing whatsoever fromthe begi nning of the
world to the Effective Date of this Release [June 5, 1989]."
Execut one argues that this rel ease shields Executone from any
liability for damages arising out of the Stewart Title
transacti on because the contract of sale between Stewart Title

and | soetec had al ready been executed (in March 1989) when the
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rel ease was executed. The fornmer |soetec sharehol ders respond
that this release was executed |l ong before the critical events
leading to the Stewart Title dispute occurred and so coul d not
have enconpassed danmages arising out of those events. They also
contend that Executone unsuccessfully presented this argunent to
the arbitrator, although we of course cannot verify this because
we have no transcription of the arbitration proceedi ngs.
Executone also relies on simlar rel eases executed by |soetec's
sharehol ders individually in early 1990 as barring the
arbitrator's award.

The argunent based on the individual releases executed by
the | soetec sharehol ders can be easily disposed of; those
rel eases do not release clains arising out of the purchase
agreenent, and the arbitrator could certainly have rationally
concluded that this claimarose out of that agreenent. Nor do we
believe that the rel ease incorporated into the purchase agreenent
itself was so crystalline as to bar the damages award nmade by the
arbitrator. The arbitrator may well have interpreted the rel ease
agreenent not to apply to disputes (such as the Stewart Title
di spute) arising out of events occurring predom nately after the
execution of the release. Even if this is a case in which the
arbitrator may have read the contract differently than we would
have read itsQa conclusion we could not reach in the absence of a
clear picture of the facts presented to the arbitratorsQwe cannot
say that the arbitrator ignored plain contractual |anguage en

route to its final decision. See Msco, 484 U. S. at 38 ("The
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arbitrator may not ignore the plain | anguage of the contract; but
the parties having authorized the arbitrator to give neaning to

t he | anguage of the agreenent, a court should not reject an award
on the ground that the arbitrator msread the contract."). The
cases cited by Executone concerning an arbitrator's | ack of
authority to contravene a settlenent reached by an enpl oyer and
an aggrieved enpl oyee after a dispute has arisen but prior to

arbitration, Chio Edison Co. v. Chio Edison Joint Council, 947

F.2d 786 (6th G r. 1991), and Northwest Airlines, Inc. v.

| nternational Ass'n of Machinists, Air Transp. Dist. Lodge # 143,

894 F.2d 998 (8th G r. 1990), are not on point.

Execut one al so contends that the arbitrator ran afoul of the
express disclainmers of liability and [imtations of warranty
i ncl uded by Executone in the distributor agreenent. |In that
agreenent, Executone nmade certain warranties with respect to the
products, spare parts, and software that it was to supply to
| soetec under the distributor agreenent and |imted its
obligation under the warranties "to repair or replace" defective
parts or software. Executone al so excluded all other warranties,
express or inplied.

Based on the limted record before us, we nust concl ude that
the arbitrator was "arguably construing or applying the
contract[s]," Msco, 484 U S. at 38, when it nmade its award,
despite the limted warranti es nade by Executone. 1In the first

pl ace, as the arbitrator observed, the limted warranties were

made by Executone in the distributor agreenent rather than in the
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purchase agreenent. W have already seen that the purchase
agreenent could have changed the dynam cs of the Executone-
| soetec relationship and ended their coinciding interests in
seeing |lsoetec performprofitably in 1989. The arbitrator may
have reasonably concluded that the limtations of liability
di ctated by Executone should not be given the sane strict
interpretation in the new environnent created by the purchase
agreenent as it would in a normal supplier-distributor situation.
Al t hough the purchase agreenent admttedly did not include a
covenant by Executone not to take actions solely for the purpose
of deflating the |soetec purchase pricesQthe contract is silent
on that pointsQthe arbitrator could reasonably have interpreted
the contract not to all ow overreachi ng by Executone in the
absence of a cl ause whereby the owners of |soetec expressly
agreed to run such a risk. That the arbitrator refused to read a
standard "repair and replace" limted warranty in a distributor
agreenent as such an extrene cession of rights by the |soetec
shar ehol ders under the purchase agreenent is hardly surprising.
Addi tionally, factual bases may have energed during the course of
the arbitration for overriding the limted warranties. See TEX
Bus. & Com CobE ANN. 8 2.719(b) (Tex. UCC) (Vernon 1968) ("Where
ci rcunst ances cause an exclusive or limted renedy to fail of its
essential purpose, renedy may be had as provided in this
title.").

We conclude that the arbitrator's award did not contradict

express contractual terns. Qur inability to hold that the
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arbitrator undoubtedly exceeded its authority requires us to

resol ve our doubt in favor of the arbitration. Valentine Sugars,

981 F.2d at 213. Indeed, it appears to us that the arbitrator
was faithful to the central purpose of the purchase agreenent,
which was to provide to the |Isoetec shareholders a fair purchase
price for the Isoetec business. Certainly, at a mninmm the
award was rationally inferable fromthe parties' agreenents.

W AFFIRM the district court's confirmation of the
arbitration award.

B. THE APPEAL BY THE FORMER SHAREHOLDERS OF | SCETEC

The former sharehol ders of |soetec raise several issues for

our consi derati on.
1. Prejudgnment Interest and Costs

First, the former sharehol ders of |soetec argue that the
district court erred in denying themrecovery of costs and
prejudgnent interest on the anmount awarded to them by the
arbitrator. According to the fornmer sharehol ders, Texas | aw has
| ong recogni zed that prevailing parties are entitled to recover
prejudgnent interest as a matter of law. In their view they
received a net judgnent for some $1, 925,000 despite Executone's
contention that it owed nothing to the fornmer sharehol ders. They
seek interest at the Texas prejudgnent interest rate of 10%
accruing fromJanuary 1, 1990, the date Executone was to have
purchased | soetec. |In response, Executone relies on the

arbitrator's conclusion that Executone was the prevailing party
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and clains that the district court enjoyed broad discretion in
deci di ng whet her prejudgnent interest is appropriate.
Texas | aw governs the award of prejudgnent interest on the

arbitrator's award. See Schl obohm v. Pepperidge Farm 1Inc., 806

F.2d 578, 583-84 (5th Gr. 1986) (applying Texas law in review ng
a district court's award of prejudgnent interest on an

arbitration award); see also Mbses H Cone Menorial Hosp. V.

Mercury Constr. Corp., 460 U. S. 1, 25 n.32 (1983) (noting that

the Arbitration Act "creates a body of federal substantive |aw
establishing and regulating the duty to honor an agreenent to
arbitrate, yet it does not create any independent federal-

question jurisdiction"); Northrop Corp. v. Triad Int'l Marketing

S.A, 842 F.2d 1154, 1155 (9th Gr. 1988) (applying state law "to
the determ nation of prejudgnent interest in a diversity suit
under the Federal Arbitration Act"). Under Texas l|law, prevailing
parties receive prejudgnent interest as a matter of course.

Richter, S.A v. Bank of Am Nat'l Trust and Sav. Ass'n, 939 F. 2d

1176, 1197 (5th Gr. 1991). An arbitration award bears interest
in the sanme manner as a judgnent of a court of last resort in

Texas. Kernmacy v. First Unitarian Church, 361 S.W2d 734, 735-36

(Tex. Civ. App.SQAustin 1962, wit ref'd n.r.e.).

We find nothing in the cases to suggest that prejudgnment
interest is appropriately awarded only to parties who prevail to
the full extent of the relief they have sought. The award of
prejudgnent interest is "based on the equitable grounds that an

injured party should be made whole." Mtthews v. DeSoto, 721
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S.W2d 286, 287 (Tex. 1986). This policy is advanced by awardi ng
prejudgnent interest to a party who has received part of the
relief he has sought no I ess than by making the award in cases in
whi ch the party prevails conpletely. Thus, the arbitrator's
statenent that Executone was the prevailing party should have no
bearing on the prejudgnent interest question. This is the
approach we inplicitly took in Schl obohm in which we affirned an
award of prejudgnent interest to a party who received an
arbitration award of roughly half the anount he requested.
Schl obohm 806 F.2d at 579, 583-84.

Executone argues that it was within the district court's
discretion to refuse to award prejudgnent interest to the forner
| soet ec sharehol ders. The Texas Suprene Court has nade cl ear
that the award of prejudgnent interest, although equitable in
nature, is not generally a matter for the trial court's

di scretion. Matt hews, 721 S.W2d at 287; see al so Concorde

Li nousi nes, Inc. v. Ml oney Coachbuilders, Inc., 835 F.2d 541,

549 (5th Gr. 1987) ("W read Cavnar[ v. Quality Control Parking,

Inc., 696 S.W2d 549 (Tex. 1985),] and Matthews as creating a
regime in which equitable prejudgnent interest is awarded as a
matter of course when the trier of fact finds that damages
accrued before the tine of judgnent."). W have recogni zed,
however, that the district courts can make an exception to this
general rule if they "cannot address through other neans any

equi tabl e concerns that favor the defendant," even to the point

of elimnating the award of interest entirely. Concorde
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Li nousi nes, 835 F.2d at 549. |If the district court denies
prejudgnent interest w thout explanation, our appropriate course
is toremand the issue so that the court may either explain the
exceptional circunstances warranting the denial of interest or
award interest at the appropriate rate. [d. at 549-50; Anerican

Int'l Trading Corp. v. Petrol eos Mexicanos, 835 F.2d 536, 540-41

(5th Gr. 1987); see also Richter, 939 F.2d at 1197-98 (affirm ng

the denial of prejudgnment interest for the reasons given by the
district court).

We conclude that remand is necessary in the instant case.
It is tenpting to conclude sinply that the former sharehol ders of
| soetec are foreclosed fromreceiving prejudgnment interest

because it was denied themby the arbitrator. See Schl obohm 806

at 584 ("This is not a case in which the parties have submtted
their entire dispute to arbitration, thus arguably preventing the
district court fromnodifying the award by addi ng pre-award
interest."). It does not appear to us, however, that the issue
of prejudgnent interest was presented to the arbitrator; indeed,
the arbitrator was not even requested to performthe final

cal cul ation of the |Isoetec purchase price, but rather only to
rule on various clainms with respect to Isoetec's 1989 profits.
It was left to the district court to performthe final

cal culation. The court, we note, concluded that the final
purchase price under the arbitrator's decision was $1, 351, 208,
and that Executone was entitled to a credit of $48,579 for

overpaynent plus interest fromApril 1, 1990. |Interest on the
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former |soetec sharehol ders' $1,187,000 damages award was deni ed
as not "appropriate" wthout further explanation.

Di scerning no reason for the dissimlar treatnent of the
parties, we must VACATE the district court's denial of
prejudgnent interest to the forner sharehol ders of |soetec and
REMAND for further proceedings on the matter. W intinmate no
views on the nerits of whether the former |soetec sharehol ders
are entitled to prejudgnent interest.

As for the district court's decision to tax all costs of
court to the parties incurring the sane, we have recogni zed t hat
the |l ower courts have wi de discretion in this determ nation and
that reversal is warranted only upon a clear show ng of abuse of

di scretion. Si dag Akti engesell schaft v. Smoked Foods Prods. Co.,

854 F.2d 799, 801-02 (5th Cr. 1988). The forner |soetec
shar ehol ders have not nade the requisite showi ng, so we AFFI RM
the award of costs.
2. Attorneys' Fees

The former |soetec sharehol ders next argue that the district
court erred in failing to award themtheir attorneys' fees
incurred since the date of the arbitration award in their attenpt
to enforce that award. For support they rely on our decision in

International Ass'n of Machinists, Dist. 776 v. Texas Steel Co.,

639 F.2d 279, 283 (5th Cr. Unit A Mar. 1981), in which we held
that a district court's refusal to award attorneys' fees to a
union for seeking judicial enforcenent of an arbitration award

shoul d be reviewed for abuse of discretion. In Texas Steel we
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reversed the district court's denial of attorneys' fees, holding
that the enployer's grounds for challenging the arbitration award
were "without nerit" and that its refusal to abide by the
arbitration award on the grounds raised was "w t hout

justification." 1d. at 284; see also Anal ganated Meat Cutters of

N. Am, Local Union 540 v. G eat W Food Co., 712 F.2d 122, 125

(5th Gr. 1983) ("A party to an arbitral award is not entitled to
the attorneys' fees it incurs in enforcing that award unl ess the
nonconpl ying party's refusal to abide by the award was 'w t hout

justification.'"). See generally John B. Spitzer, Annotation,

Labor Arbitration: Recoverability of Attorneys' Fees in Action to

Conpel Arbitration or to Enforce or Vacate Award, 80 A L. R FeD.

302 (1986). Under the circunstances presented in Texas Steel, we

concluded that the denial of attorneys' fees was an abuse of
discretion. 639 F.2d at 284. Because Executone's chal | enge of
the arbitration award, unlike that of the enployer in Texas
Steel, goes to the question of the arbitrator's authority, and
because Executone's position is not a frivolous one, we find no
abuse of discretion by the district court in the instant case.
The former |soetec sharehol ders argue in the alternative
that they are entitled to recover their attorneys' fees under the
ternms of the purchase agreenent itself. The agreenent provided,
in pertinent part, "The prevailing party in any litigation,
arbitration, or other proceedings arising out of this Purchase
Agreenent shall be reinbursed for all reasonable costs and

expenses incurred in such proceedi ngs, including reasonable
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attorneys' fees." Plainly all of the parties energed from
arbitration with less than they had hoped to receive. The
arbitrator concluded that Executone was the "prevailing party."”
We find no error in the district court's inplicit agreenment with
the arbitrator that the former |soetec sharehol ders were not
"prevailing parties" entitled to attorneys' fees and so AFFI RM
t he deni al of fees.
3. The Award of Executone Stock

The district court's final judgnent ordered the forner
| soet ec sharehol ders to exchange the 246, 619 shares of Executone
stock that they had previously received for 383,399 new shares of
Execut one stock under the terns of the purchase agreenent. The
former |soetec sharehol ders now contend that the district court
shoul d not have awarded themthe Executone stock but rather
shoul d have awarded themthe cash value of that stock as it
existed in 1990, $912,489. Further discussion of the ternms of
t he purchase agreenent is necessary to unravel this argunent.

The purchase agreenent all owed Executone to pay part of the
purchase price for Isoetec with Executone stock. At the February
1990 closing, it appears that Executone opted to pay sone
$912, 000 of the interimpurchase price with Executone stock. At
the time, the stock was worth $3. 70 per share on the national
st ock exchange, so the |soetec sharehol ders now defendants in
this suit received 246,619 shares. The purchase agreenent al so
provi ded that the nunber of shares would be adjusted at the tine

the final |soetec purchase price was determned to reflect the
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val ue of Executone stock after the public announcenent of
Executone's 1989 year-end earnings and thereby to maintain the
val ue of the consideration. According to the forner |soetec
sharehol ders, this provision entitled themto receive another
136, 780 shares in May of 1990, to reflect a drop in the price of
Execut one stock. The purchase agreenent al so required Executone
to register the stock paid to the |Isoetec shareholders wth the
SEC, Executone asserts that it did file the required registration
form and concedes that the registration never becane effective,
but Executone alleges that this failure was due to the m sconduct
of the Isoetec shareholders in procuring the audit. The |ack of
regi stration has apparently prevented the forner |soetec
sharehol ders fromselling their Executone stock

As we have noted, the arbitrator did not conpute the final
| soetec purchase price or address the issue of how the final
purchase price should be paid to the forner |soetec sharehol ders.
The district court, therefore, could not sinply enforce the
arbitrator's award but rather was required to enforce the
parties' contracts consistently with the arbitrator's award.
After the arbitrator's award was rel eased, the forner |soetec
shar ehol ders noved for sunmary judgnent requesting judgnent to be
rendered in their favor in cash; Executone's cross-notion for
summary judgnent contended that the nunber of shares it had
issued to the fornmer |soetec sharehol ders woul d have to be
adj usted, but only so that identical percentages of the final

purchase price and the interimpurchase price wuld be
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represented by Executone stock and using the relevant 1990 stock
prices as references. The relevant portion of the purchase
agreenent provides as foll ows:

The nunber of shares of Restricted Stock issued at C osing

(the "Estimated Restricted Stock") shall also be adjusted

[ upon cal cul ation of the final |soetec purchase price] as

necessary to reflect the change in the average closing price

used to cal culate the nunber of shares of Restricted Stock

i ssued at Cosing fromthe average closing price over the 20

tradi ng days imediately prior to dosing. . . to the

average closing price of Executone's publicly-traded common
stock, par value $.01 per share, over the 20 tradi ng days

that occur after the public announcenent of Executone's . .

1989 year-end earnings . . .| f the nunber of shares of

Restricted Stock is to be adjusted upwar d, Execut one shal

pronmptly issue new certificates in the aggregate anmount of

such increase, in the nanmes of the holders of the Estimted

Restricted Stock.

Fromour review of the record is apparent that the district
court accepted the position advanced by Executone's counsel at
the oral argunent regarding the parties' post-arbitration sumrmary
j udgnent notions. According to the presentation nmade by
Execut one' s counsel, Executone's 1989 year-end earni ngs were
announced in March 1990, followed by a drop in the val ue of
Executone's stock to an average of $2.38 over the next twenty
days. The district court used this $2.38 figure in ordering
Executone to issue 383,399 shares of stock to the forner |soetec
sharehol ders in exchange for the 246,619 shares previously issued
(246,619 shares at $3.70 per share is equivalent in value to
383, 399 shares at $2.38 per share). The final judgment thus
seens to conformto the plain | anguage of the purchase agreenent.

According to the former |soetec sharehol ders, however, this

forced exchange of Executone stock is inadequate to put themin
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the sanme position as if the contract had been carried out because
t he Executone stock is now worth much less than it was in May of

1990. See Reynolds Metal Co. v. Westinghouse Elec. Corp., 758

F.2d 1073, 1079 (5th Cr. 1985) ("[T]he rules for contract
damages are intended to place the victimof the breach in the
sane position he would have occupi ed had the breach not
occurred."). The fornmer sharehol ders also assert that all the
parties contenplated that the former |soetec sharehol ders woul d
sell their Executone stock as soon as possible after Executone
regi stered the stock in 1990.

Execut one responds that the fornmer sharehol ders are making
an equitable argunent that they are in no position to assert. In
Executone's view, the |soetec sharehol ders knew that the purchase
agreenent expressly provided that the Executone stock delivered
at the interimclosing could not be sold, and they al so knew t hat
they woul d not receive transferable Executone stock until the
final purchase price had been cal cul ated. Executone contends
that it was the sharehol ders who are to blanme for the |ong del ay
in calculation of the final purchase priceSQbecause they
overstated |soetec's 1989 earnings and because they del ayed the
arbitration and forced Executone to file suit. Executone also
contends that the fornmer sharehol ders' conpl ai nts about
Executone's delay in registering its stock with the SECis an
exercise in msdirection. |In Executone's view, its initial
failure to register the stock was Isoetec's fault because |soetec

del ayed in providing Executone with the 1989 audit report;
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Executone asserts in its brief that it has now conplied with the
district court's order requiring Executone to deposit the stock
wth the district court and to file a registration statenent.

The district court's order with respect to the Executone
stock is, in our view, in harnony with the rel evant provisions of
t he purchase agreenent. Finding no error, we AFFIRMthat portion
of the final judgnent.

4. The SAR Hol ders

The former |soetec sharehol ders raise one other issue.
Certain |Isoetec enployees held stock appreciation rights ("SARs")
in Isoetec that entitled themto receive cash for their SARs upon
the sale of |Isoetec. Executone entered into an agreenent
(apparently at the tinme of the February 1990 closing) with the
SAR hol ders whereby the SAR hol ders agreed that they woul d accept
sone Executone stock in lieu of cash upon the sale of |Isoetec to
Executone. Accordi ng to Executone, the SAR hol ders received
Execut one stock worth a total of $290, 001, plus $190,834 in cash.
The district court's final judgnent stated as foll ows:

It is further ORDERED that upon entry of this Judgnent the

def endants, representing the forner sharehol ders of |soetec

Texas, Inc., surrender to Executone the non-negotiable

prom ssory notes and convertible prom ssory notes issued by

Executone to the fornmer sharehol ders of |soetec on February

6, 1990, and any stock appreciation rights they received in
Execut one st ock.

(enphasi s added).
The former |soetec shareholders claimthat the district
court erred in requiring the SAR holders to surrender the

Execut one stock they received in |ieu of their SAR cash paynents.
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In their view, the SAR stock "has no relation to the purchase
price stock and constitutes no part of this suit" because
"Executone has requested no relief" fromthe SAR agreenent. The
former sharehol ders also conplain that this portion of the

j udgnent bel ow affects persons not parties to this suit, but as
Execut one points out, the part of the judgnent conpl ai ned of

orders only the "defendants, representing the forner sharehol ders

of Isoetec . . . [to] surrender to Executone . . . any stock
appreciation rights they received in Executone stock" (enphasis
added). Thus, the order was directed only to the parties before
the court.

Execut one responds that its agreenent with the SAR hol ders
provided that the stock issued to themwould be returned to
Execut one, reval ued, and reissued once the final purchase price
was determ ned. Executone also points out that the sharehol ders
thenselves filed a brief wwth the district court requesting the
court to recalculate the anobunts due the SAR hol ders as part of
its final judgnment. The fornmer sharehol ders respond that the
sol e purpose of the recal culation was to ensure an accurate
cal cul ation of the purchase price because the SARs were incl uded
on |soetec's incone statenent as an expense.

We review the record to determ ne when issues regarding the
rights of the SAR holders were raised in the district court. It
appears that the parties proposed final |soetec purchase prices
to the district court in their post-arbitration notions for

summary judgnent, each purportedly based on the arbitrator's
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deci sion. Executone contended that the final |soetec purchase
price should be $1,093,921. The former |soetec sharehol ders
filed a response to Executone's notion in which they argued that
Executone's figure was incorrect; part of their argunment was that
Executone's cal cul ati on assuned that the value of the SAR

hol ders' rights remai ned $480, 844, as originally cal cul ated, and
that the SAR holders' rights should actually be deval ued to

$202, 500 under the ternms of the arbitrator's award. 1In a
subsequent response to Executone, the forner sharehol ders again
contended that the value of the SAR holders' rights had to be
reduced in order to calculate the final purchase price. Attached
to that response is a copy of the agreenment drawn up to deal with
the rights of the SAR holders. According to this agreenent, the
SAR hol ders were divided into three classes, and Executone was to
pay the nmenbers of each class cash or Executone stock in

sati sfaction of the SAR holders' rights. The anobunts of cash and
stock paid by Executone were to "be adjusted in the sanme manner
as the consideration received by the Sharehol ders pursuant to the
Purchase Agreenent, if at all."

After the district court entered its order granting the
former |soetec sharehol ders' summary judgnent notion and denyi ng
t hat of Executone, the forner shareholders filed a proposed fi nal
judgnent that did not nention the SAR hol ders. Executone filed
an objection, conplaining that the proposed final judgnent
ignored the recal cul ation of the SAR holders' rights that the

former sharehol ders had earlier called for and arguing that "any
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person receiving benefits of this judgnent should have to tender
their stock appreciation rights. Oherwise, they will be
af forded a doubl e recovery."” The forner |soetec sharehol ders
responded that Executone was claimng "[f]or the first time in
this case" aright to offset for the inpact of the arbitrator's
deci sion on the SARs. The forner sharehol ders acknow edged t hat
the arbitration award reduced |Isoetec's liability for SARs and
thus increased |soetec's incone, but they contended that
Executone's claimfor any overpaynent to the SAR hol ders had
never been an issue in the case. They concluded that "Executone
has agreenents with the SAR hol ders (of whomonly Ed Wiite is a
party here), which agreenents cover any reduction in the anpunt
of the SARs and how such reduction would be handl ed, and those
matters are best left to those agreenents.” The district court
then entered the final judgnent, including the passage quoted
supra about which the fornmer sharehol ders now conpl ai n.

Execut one explains the district court's decision as foll ows.
At the closing, the SAR hol ders received $290, 001 worth of
Execut one stock and $190,834 in cash. In their calculation of
the final purchase price, the fornmer |soetec sharehol ders
t hensel ves represented to the court that the SARs were worth only
$202,500. Thus, argues Executone, the court acted properly in
ordering the SAR hol ders (or at |east the one before the court,
def endant Wiite) to return the stock that they had received for
their SARs. The problemw th this |ogic, of course, is that the

district court's order |eaves the SAR holders as a group with
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even |l ess than the $202,500 that the former |soetec sharehol ders
argued that the SAR hol ders were entitled to receive.

We find ourselves unable to pass on the nerits of the forner
shar ehol ders' argunent and nust remand for further proceedi ngs.
Executone's own argunent in support of the district court's order
inplies that the SAR holders are entitled to receive new
Execut one stock to reflect the final purchase price, in
accordance with the provisions of the purchase agreenent. The
district court gave no explanation for divesting the SAR hol ders
of the Executone stock that they had received for their SARs. W
must therefore VACATE the portion of the district court's final
j udgnent ordering the defendants to surrender to Executone any
stock appreciation rights they had received i n Executone stock
and REMAND this issue for clarification. Once again, we intinmate

no vi ews what soever on the proper outcone.

| V. CONCLUSI ON
We VACATE and REMAND t he portion of the final judgnent
requi ring the defendants to surrender any stock appreciation
rights they received in Executone stock. W also VACATE the
district court's denial of the defendants' request for
prejudgnent interest, and we REMAND for further proceedi ngs
consistent with this opinion. The renmainder of the district

court's judgnent is AFFI RVED.
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