United States Court of Appeals,
Fifth Grcuit.
No. 92-2293.
R Mchael LLOYD, et al., Plaintiffs-Appellees,
V.
PENDLETON LAND & EXPLORATI ON, | NC., Defendant - Appel |l ant.
June 14, 1994.

Appeal from the United States District Court for the Southern
District of Texas.

Before PCOLI TZ, Chief Judge, KING and DAVIS, G rcuit Judges.

POLI TZ, Chief Judge:

Pendl eton Land and Exploration, Inc. appeals an adverse
judgnent in its counterclains against R Mchael Lloyd and Bob
McCor mack. Because the trial court erred in declining to submt
Pendl eton's breach of fiduciary claimto the jury we nust vacate
and remand for a new trial.

Backgr ound

In the fall of 1985, R Mchael Lloyd, a geol ogist, began
consulting for Pendleton, a famly-owned oil and gas exploration
conpany. Under an oral agreenent they focused on a |arge section
of Kansas made up of six areas of mutual interest. These areas, or
"panels,"” included three identified as "Rai nbow West," "Anthony, "
and "Clearwater/Wchita." Pendl eton shared its extensive
geol ogi cal data base with Lloyd who, with the aid of Pendleton
enpl oyees, used that information to develop a new concept for
mar keting and sale. When asked why they freely disclosed the
conpany' s val uabl e geol ogi cal data to LI oyd, the Pendl etons replied
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that they trusted hi mand considered himpart of the famly. LI oyd
described the relationship as a joint venture in which each player
made contributions toward a nutually beneficial goal.

Shortly after the new concept was devel oped Bob MCormack
joined the exploration team He also was given access to the
Pendl eton data base. McCormack initially was assigned to
i nvestigate the entire Kansas regi on but it subsequently was agreed
that for marketing purposes each panel woul d be devel oped and sold
separately. In Septenber 1986 the parties focused on "Rai nbow
West" and began framng a witten agreenent to fornalize their
relationship. Inresponseto adraft submtted by Pendl eton, LI oyd
and McCormack, for the first tinme, asserted that they owed no
obligation to Pendleton wth regard to areas in Kansas beyond
"Rai nbow West" and "Ant hony." Pendl eton deened this unacceptabl e
and in a draft agreenent dated January 10, 1987 included a covenant
not to conpete and a provision against disclosure or use of
proprietary work product. This agreenent, signed by Lloyd and
McCor mack on February 27, 1987, provided that conpensation for the
"various oil and gas exploration projects" would be "determ ned on
a project by project basis" and incorporated into the contract via
appendi ces.

The " Rai nbow West" panel was sold to Texaco in Septenber 1987
for $1.2 mllion. Lloyd and McCornmack reconmended that they next
focus on "Clearwater/Wchita." Pendl eton chose to develop the
"Ant hony" panel. Wil e "Anthony" was being nmarketed, LlIoyd and

McCor mack began an independent pursuit of "Clearwater/Wchita."



They assert that they i nformed the Pendl etons of their action; the
Pendl et ons di savow such notice. Wen the "Anthony" panel sold to
Enron in March 1989, Pendleton refused to conpensate Lloyd and
McCormack and demanded that they cease their operations in
"Clearwater/Wchita." The demand was ignored; Pendleton filed an
action in federal court in Kansas. Lloyd and McCormack filed an
action in Texas shortly thereafter. The Kansas action was
transferred to Texas and the two proceedi ngs were consoli dated.
LI oyd and McCormack were aligned as plaintiffs and Pendl eton, over
its objection, was aligned as defendant in the consolidated acti on.

Pendl eton formally raised its claimfor breach of fiduciary
duty in the Joint Pretrial Order of August 26, 1991. In the
pretrial order, approved and adopted by the court, Pendleton
asserted breach of fiduciary duty three tines, twice in its
contentions and once in its list of contested issues. Lloyd and
McCormack did not object to the pretrial order. They acknow edge
that the pretrial order raised the issue of breach of fiduciary
duty. In its opening statenent, Pendleton informed the jury that
its action involved not only breach of contract, but it also
i nvol ved fairness, trust, and the relationship between consulting
geol ogi sts and exploration conpanies. |In proof of the latter it
elicited testinony fromthe Pendl etons, as well as from Ll oyd and
McCor mack, attesting to the trust and confi dence each placed in the
other in the developnent of the Kansas properties. Ll oyd
characterized the relationship by stating that he did not work

for" the Pendl etons but "with" themon projects designed for their



mut ual benefit.

The magi strate judge, sitting by consent under 28 U S.C. 8§
636(c), ruled that the i ssue of breach of fiduciary duty shoul d not
be submtted to the jury and that, as a matter of |law, LIoyd and
McCormack' s al |l eged breach of contract did not excuse Pendl eton's
obligation to pay their conpensation. The nmagistrate judge
instructed the jury that Pendl eton owed LlIoyd and MCornmack the
conpensation clainmed. The jury, limted in its consideration to
the parties' contractual clains, returned a verdict in favor of
Ll oyd and McCornack. Pendleton's Mtion for Judgnent as a Matter

of Law or New Trial was denied. Pendleton tinely appeal ed.

Anal ysi s
Pendl et on advances four assignnents of error on appeal; one
has nerit. It first challenges the trial judge's refusal to

realign it as a party plaintiff. Alignnment of the parties lies in
t he sound discretion of the court;! we perceive no abuse of that
di scretion.

Pendl et on next contends that the trial court erred in ruling
as a matter of lawthat the all eged breach of contract by LI oyd and
McCormack did not excuse the obligation of Pendleton on their
conpensation. This argunent is forecl osed by Hanks v. GAB Busi ness
Services, Inc.? As the Texas Suprenme Court has held, the critical

issue is whether the obligation avoided was dependent upon or

IMoreau v. Oppenheim 663 F.2d 1300 (5th Cir.1981), cert.
deni ed, 458 U.S. 1107, 102 S.C. 3486, 73 L.Ed.2d 1368 (1982).

2644 S.W2d 707 (Tex.1982).



correlative to the obligation allegedly breached. " "[When a
covenant goes only to part of the consideration on both sides and
a breach may be conpensated for in damages, it is to be regarded as
an i ndependent covenant, unless this is contrary to the expressed
intent of the parties.' "3 The instant case is indistinguishable
fromthe facts in Hanks where the contract covered nunerous itens
and contai ned no express |anguage indicative of dependency. The
trial court properly determned that Pendleton's obligation to
conpensate LI oyd and McCormack was i ndependent of their obligation
to refrain from unfair conpetition and the inproper use of
proprietary information.

Pendl eton then challenges the jury instruction that it owed
Lloyd and MCormack the conpensation. Pendl eton judicially
admtted, however, that it owed Lloyd and MCormack the noney,
"subject to certain legal defenses.™ The "legal defenses”
apparently was Pendleton's affirmative claim that Lloyd and
McCor mack breached the nonconpetition and proprietary rights
cl auses. The trial court ruled that the obligations were
i ndependent. There was no error in this instruction.

Finally, Pendleton challenges the trial court's failure to
instruct on the i ssue of breach of fiduciary duty. W conclude and
hold that this constituted error. The issue was raised in the

court-approved Joint Pretrial Order which supplanted all previous

3Hanks, 644 S.W2d at 708 (quoting World Broadcasting
System Inc. v. Eagle Broadcasting Co., 162 S.W2d 463, 465
(Tex. G v. App. —San Antoni o 1942)).
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pl eadi ngs and controlled all subsequent action in the litigation.?*
The evidence adduced at trial suggested both a fiduciary
relationship and a breach. Wile we are mndful that the issue
before the trial court was not an easy one, the seventh anendnent

preserves the right of parties to ajury trial unless there is "no
legally sufficient evidentiary basis for a reasonable jury to find
for [the] party on th[e] issue."®> Viewing the evidence in the
light nost favorable to Pendleton, and drawing all inferences in
its favor, we nust conclude that the evidence did not point so
strongly and overwhelmngly in favor of LlIoyd and M Cormack that
reasonable jurors could not find a breach of fiduciary duty under
Texas law.® W further conclude that the failure to instruct the
jury with regard to the fiduciary duty issue nay have tainted its
answers to the questions posed. We therefore nust VACATE the

judgnent of the trial court and REMAND for a new trial on al

i ssues.

‘“Fed. R CGiv.P. 16(e); United States v. Shanbaum 10 F.3d 305
(5th Gr.1994); Syrie v. Knoll Int'l, 748 F.2d 304 (5th
Cir.1984).

Fed. R CGiv.P. 50(a)(1); see also Kirby Lunber Corp. v.
White, 288 F.2d 566, 573 (5th GCir.1961).

See Omitech Int'l, Inc. v. Corox Co., 11 F.3d 1316 (5th
Cir.1994); see also, Gaines v. Hanman, 163 Tex. 618, 358 S. W 2d
557 (1962) (reversing summary judgnent on facts simlar to those
presented in this case).



