UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-2098

UNI TES STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
MARI ON EUGENE FAI R,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(Decenber 9, 1992)
Before KING JOHNSON, and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Marion Eugene Fair ("Fair") appeals his conviction and
sentence. Fair was found guilty of the unlawful possession by a
previously convicted felon of a firearm that was shipped in
interstate commerce. See 18 U.S.C. § 922(g)(1) (Supp. 1992). The
district court sentenced him to 293 nonths incarceration, and
i nposed a $20,000 fine. Fair challenges his conviction claimng
that certain evidence was i nproperly admtted. W find no error in
the district court's conduct of the trial, and affirm Fair's
convi cti on.

Fair al so challenges the fine inposed upon him W find that
the district court msapplied the relevant sentencing guidelines.

That part of the judgnment inposing the fine is vacated and the case



remanded to the district court for resentencing.

Federal and state drug agents executed a search warrant on a
house trailer. In one of the bedroons the agents found two
handguns and sonme docunents which indicated that the bedroom was
used by Fair. Fair was | ater indicted, convicted, and sentenced.

Wt hout objection from Fair, the district court adopted the
facts in his presentence investigative report (PSR). It stated
t hat :

[Fair's] only assets are two old junk autonobiles worth

approxi mately $1, 000. 00. He stated he had no liabilities

and his only incone i s about $50. 00 per nmonth he receives

fromfamly and friends. Prior to his incarceration in

the instant case, he was only sporadically enpl oyed and

has hel d no real stable enploynent for a nunber of years.

Si nce he has been incarcerated nost of his adult life, he

does not appear to have any realistic ability to pay a

fine within the guideline range.

Al t hough no reasons were contenporaneously given for inposing the
$20, 000 fine, in a supplenental sentencing nenorandumthe district
court stated: "The fine assessed was intended by the court to
represent a small portion of the defendant's cost of inprisonnent
pursuant to guideline 8 5E1.2(i)."* The supplenental nenorandum
also noted that the court did consider the PSR s statenent

regarding Appellant's current inability to pay such a fine. The

1 US S G 8 5EL 2(i) states:

Not wi t hst andi ng of the provisions of subsection (c) of
this section [m ni mum maxi mumfine range], but subject to
the provisions of subsection (f) herein [defendant's
ability to pay], the court shall inpose an additiona
fine anbunt that is at |least sufficient to pay the costs
to the governnent of any inprisonnent, probation, or
supervi sed rel ease ordered.

(enphasi s added).



court stated that a paynent schedule could be worked out which
woul d enable Fair to pay off his fine after his rel ease.

Fair challenges the trial court's decision to admt sone of
t he docunents di scovered during the search of the house trailer.?
Def ense counsel objected to these docunents on a rel evancy basi s,
contending that since Fair stipulated to being a convicted felon,
the TDC docunents and the letter fromthe Texas Court of Appeals
were nmerely cumul ative. The governnent argued that the docunents
were addressed to Fair, and tended to prove that he occupied the
bedroom and hence, constructively possessed the firearns. The
court admtted the docunents and gave a |limting instruction
adnoni shing the jury to consider the docunents only for the
pur poses of establishing possession of the guns.

Fair also challenges the inposition of the $20,000 fine,
mounting a two-pronged attack: First, Fair asserts that it was
error to inpose a fine after adopting the PSR whi ch indicated that
he did not have the ability to pay any fine. Second, Fair argues

that the inposition of a 8 5E1.2(i) cost of incarceration fine was

2 Fair objected to governnent's exhibits 9 through 15. Exhibit 9
is a letter fromthe Texas Departnent of Corrections (TDC) Staff
Counsel for Inmates, and it discusses a possible appeal. Exhibit
10 is a nenorandumfromthe TDC regardi ng prison work assi gnnents.
Exhibit 11 is a form letter denying a furlough request. Thi s
exhi bit contains perhaps the nost prejudicial material; one of the
reasons checked for denial is "Inmate is a security risk and/or a
threat to society for one or nore of the followng reasons[.]"
Itens checked are: (1) Length of sentence; (2) Lack of sufficient
time served on sentence; and, (3) prior crimnal history. Exhibit
12 is a letter from the Texas Court of Appeals acknow edging a
prior conmunication fromFair, and Exhibit 13 is the envel ope this
came in. Exhibit 14 is a handwitten letter fromFair's sister
and Exhibit 15 is a parole certificate fromthe TDC
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a msapplication of the sentencing guidelines, as the trial court

did not inpose an initial § 5El.2(a) punitive fine.

Dl SCUSSI ON

A. The Adm ssion of the Docunents.

At trial, Fair objected to the relevancy of sone of the
docunent s di scovered during the search. He appears to concede the
rel evancy of these docunents in his appellate argunents, and now
contends that the district court erred in not performng a Beechum

type weighing of their prejudicial inpact. See United States v.

Beechum 582 F.2d 898 (5th Cir. 1978), cert. denied, 440 U S. 920

(1979).

Fair correctly cites Beechum for the proposition that where
evi dence of "other offenses" is offered, the trial court nust first
decide that the proffered material is relevant, and then weigh its
probative val ue agai nst any prejudicial effect. 1d. at 911 (citing
Fed. R Evid. 403, 404(b)). What Fair overl ooks, however, is that
to engage in this type of balancing, a court's attention nust be
first directed to the issue. The unfair prejudice argunent is
being raised for the first tine on appeal. W therefore apply a
plain error standard of review Fed. R Cim P. 52(b); United
States v. Loney, 959 F.2d 1332, 1341 (5th Cr. 1992). Qur inquiry

is limted under this standard: "[When a new factual or |ega
issue is raised for the first tinme on appeal, plain error occurs
where our failure to consider the question results in 'manifest

injustice.'" United States v. Vontsteen, 950 F.2d 1086, 1096 (5th




Cr. 1992) (en banc).

Viewing the issue in the context of the entire case, see id.,
we cannot say that adm ssion of the docunents, if error, anmounts to
mani fest injustice. Fair maintained that he did not possess the
firearnms, as required for a violation of 18 U S. C. 8§ 922(9g)(1).
The docunents Fair objected to were introduced to show that Fair
did reside in the house trailer, and that he therefore exercised
constructive possession of the weapons. Although other evidence
was introduced on this point, we cannot say that the trial court
commtted plain error in allowing further proof on the possession

el ement .

B. Sent enci ng | ssues.

1. St andard of Revi ew.

W exam ne the sentence to ascertain if it was inposed in
violation of law, as a result of a m sapplication of the sentencing
guidelines, or if it was outside of the guideline range and was
unreasonable. See 18 U . S.C. 8§ 3742(e) (Supp. 1992). Findings of

fact are accepted if they are not clearly erroneous. 1d.; United

States v. Matovsky, 935 F.2d 719, 721 (5th Cr. 1991).

2. Fair's Ability to Pay the Fine |nposed.

The district court adopted the PSR, which recommended agai nst
inposing a fine. The PSR justified this by stating:

The defendant does not appear to have any assets which
could be liquidated to pay fine [sic] immediately, nor
does he appear to have the nmeans to pay a fine on an
i nst al | ment basi s after a | engt hy peri od of
i ncarceration.

At his sentencing, neither Fair nor the governnent objected to the



PSR, the sentence inposed, or the inposition of the $20,000 fine.
In a supplenental sentencing nenorandum the district court
reaffirmed the fine, and indicated that Fair's present indigency
was consi dered; however, the court stated that Fair could pay off
the fine in nonthly installments after his release. See R 1, at
193.

District courts are directed to inpose a fine in all cases,
unl ess the defendant establishes that he will be unable to pay.
US S G 85El.2(a). Indetermining the fine, the guidelines |ist
seven factors for consideration, including "any evidence presented
as to the defendant's ability to pay the fine (including the
ability to pay over a period of tinme) in light of his earning
capacity and financial resources[.]" 1d. 8 5E1.2(d)(2). Because
of the nmandatory |anguage of § O5E1.2(d) ("[T]lhe court shall
consider. . . . "), sonme circuits require that trial courts make
specific findings show ng they properly considered the pertinent

factors in determning the fine amount. See, e.qg., United States

v. Masters, 924 F.2d 1362, 1369 (7th Cr. 1991), cert. denied, 111

S. C. 2019 (1992); United States v. Sem nole, 882 F.2d 441, 443

(9th Gr. 1989). W have declined to inpose this requirenent, as
there is no statutory or sentencing guideline intimtion that such

detailed findings are necessary. United States v. Matovsky, 935

F.2d 719, 722 (5th Gr. 1991); see discussion at note 3, infra.
But see United States v. Pattan, 931 F.2d 1035, 1044 (5th Gr.

1991), cert. denied, 112 S. C. 2308 (1992) (sentencing court erred

i n not explaining decision to i npose cost of incarceration fine in



light of PSR s recomendation that this would inpose severe
hardship on defendant's famly).

A brief digression is necessary to analyze the apparent
di vergent views espoused in Matovsky and Pattan. |n Matovsky, the
district court adopted the PSR which made no reconmendation on
inposing a fine. See 935 F.2d at 722. W held that it was not
error for the court to inpose a fine within the guideline range
wi t hout maki ng specific findings on Matovsky's ability to pay. 1d.
The trial court in Pattan | i kewi se adopted the PSR, but this report
recomended that neither a fine nor the cost of incarceration be
i nposed on the defendant. See 931 F.2d at 1038. On appeal, we
held that "The only evidence we can find, that in the presentence
report, does not support the decision of the trial court. . . ."
Id. at 1044. Reading Matovsky and Pattan together, we can distill
the rule that specific findings are necessary if the court adopts
a PSR s findings, but then decides to depart from the PSR s
recomendation on fines or cost of incarceration.?

The necessity for such explanation is illustrated by this

case. Fair's PSR points out that he has |imted future earning

3 A sentencing court is required, under certain circunstances, to
give a statenent of reasons for inposing a sentence. See 18 U S. C
8 3553(c) (Supp. 1992); United States v. Pippin, 903 F.2d 1478,
1484-85 (11th Cr. 1990) (if applicable guideline range is greater
than twenty-four nonths, court nust provide reasons for inposing

sentence at a particular point within this range). There is no
statutory counterpart requiring articulated reasons for inposing
a fine on an individual. See, e.qg., United States v. Marquez, 941

F.2d 60, 65 (2d GCr. 1991) ("Since the requirenent of subsection
3553(c)(1) is triggered only by the |l ength of the sentence and not
by the anmount of the fine, the district court was under no speci al
obligation to justify the magnitude of this fine.").
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capacity, and little realistic chance of paying a large fine: Fair
has been incarcerated nost of his adult life, he has m ninal
education, and his work record is sporadic. Furthernore, Fair wll
be sixty-six years old when he is released from his present
incarceration. Even with a nonthly installnent plan, we are hard
pressed to see how he will be able to pay off his $20,000 fine. On
remand, we urge the district court to consider these and the ot her
factors contained in Fair's PSR when determ ning whether it is
appropriate "to inpose a fine that a defendant has little chance of
paying." United States v. Walker, 900 F.2d 1201, 1207 (8th Gr.
1990) .

It is undisputed that the guidelines place the burden of
proving an inability to pay a fine squarely on the defendant. See

US S G 8 5EL2(a), (f); United States v. Hagmann, 950 F.2d 175,

185 (5th Cir. 1991), cert. denied, 113 S. C. 108 (1992). If the

def endant nmakes such a show ng, the court may i npose a | esser fine,
or waive the fine altogether. U S.S.G § 5E1.2(f).

In Pattan, we held it was error for the district court to
adopt the PSR, and then depart fromits recomendati on on fines and
cost of incarceration, absent any reasons for such a departure.

See United States v. Pattan, 931 F.2d 1035, 1044 (5th Gr. 1991).

The only evidence before the court concerning Pattan's ability to
pay was the PSR 1d. W now take the step that we inplicitly
relied on in Pattan, and hold that a defendant may rely on the PSR
to establish his inability to pay a fine or cost of incarceration.

This is not an anomal ous position anong the circuits. See, e.q.,



United States v. Rivera, 971 F.2d 876, 895 (2d Cr. 1992); United

States v. Canm sano, 917 F.2d 1057, 1064 (8th G r. 1990); United

States v. Labat, 915 F.2d 603, 606 (10th G r. 1990).

When a sentencing court adopts a PSR which recites facts
showing limted or no ability to pay a fine the governnment nust
then come forward with evidence showing that a defendant can in

fact pay a fine before one can be inposed. See id.; United States

v. Walker, 900 F.2d 1201, 1206-07 & n.6 (8th Gr. 1990). For
exanpl e, the governnent can point to evidence of assets conceal ed
by the defendant,* evidence of the future earning potential of the
def endant,® and even evidence of the wealth of the defendant's
famly.® Once such a show ng has been made, it is within the trial
court's discretion to consider the factors outlined in US.S.G 8§
5E1.2(d), and determine if a fine should be applied, and if so, the
proper anount within the applicable guideline range. The trial
court should give its reasons for departing from the PSR s
recomrendati ons on fines and costs of incarceration.

2. Cost of Incarceration Fine.

I n the suppl enental sentencing nenorandum the district court
expl ai ned that the $20, 000 fine i npose on Fair "was i ntended by the
Court to represent a small portion of the defendant's cost of

i mprisonnment pursuant to guideline 8 5E1.2(i)." R 1, at 193. The

4 See U S S.G 8§ 5EL. 2, comment. (n. 6).
5 See U.S.S.G § 5E1.2(d)(2).

6 See United States v. Fabregat, 902 F.2d 331, 334 (5th Gr.
1990) .




full text of 8 5E1.2(i) is quoted supra, in note 1; in pertinent
part this provision authorizes the sentencing court to inpose "an
additional fine amunt" to offset the cost of incarceration,
probation, or supervised release. U S. S.G 8 5EL 2(i).

The plain |language of this section indicates that a cost of
incarceration fine should only be inposed after a 8§ 5El.2(a)
punitive fine has been assessed. This is the interpretation other
circuits have adopted: "[F]Jundanental semantics dictates that a
subparagraph (i) fine cannot be 'additional,' unless it augnents

another fine." United States v. Labat, 915 F.2d 603, 607 (10th

Cir. 1990); see also United States v. Corral, 964 F.2d 83, 84 (1st

Cr. 1992) ("[A] district court may not inpose a duty to pay for
costs of incarceration or supervised release if the defendant is
i ndi gent for purposes of a fine under Sentencing GQuideline section
5E1.2(a).").

W find this reasoning persuasive, and hold that the
i nposition of a cost of incarceration fine, US S.G 8§ 5EL 2(i), is
not proper absent an initial punitive fine, 1d. §8 5ELl.2(a). To

i npose a cost recovery fine alone is a msapplication of the

sentenci ng guidelines. See Labat, 915 F.2d at 606-07. The trial
court in the instant case characterized Fair's $20,000 fine as a 8§
5E1.2(i) cost of incarceration fine, and did not delineate any
portion of it as a 8 5El.2(a) punitive fine. W nust therefore
vacate the fine and remand the case for further consideration and

resent enci ng.
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CONCLUSI ON

We hold that a defendant can properly rely on his presentence
i nvestigative report to establish that he is unable to pay a fine
or cost of incarceration if the district court adopts the report.
The governnent can present evidence to counter this show ng. The
district court nust then wei gh the applicabl e guideline factors and
decide if afineis then appropriate, and if so, what anount in the
appropriate guideline range is to be inposed. If the court has
adopt ed a presentence report that recommended not inposing a fine,
the court nmust also articulate the reasons why it is departing from
the report. W further hold that it is a msapplication of the
guidelines to inpose an "additional" cost of incarceration fine
absent an initial punitive fine.

We VACATE Fair's $20, 000 fine and REMAND t hi s case for further
consideration. Fair's conviction and sentence of incarceration are

ot herw se AFFI RVED

11



