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Bef ore REAVLEY and JOLLY, Circuit Judges, PARKER!, District Judge.
PARKER, District Judge:

Fred Tinme ("Tinme") and Stanl ey Wei nberg ("Weinberg") were found
in crimnal contenpt of court in violation of 18 U S.C. §8 401 and
fined. They appeal ed and their consoli dated appeal s are now before
this Court.

FACTS
Appel lants Tinme and Wi nberg served as attorneys for Russel
Fagan (Fagan), a defendant in a crimnal action tried before United
States District Judge Jorge A Solis. On August 6, 1992, during
Fagan's case-in-chief, Fagan called Gary Jordan (Jordan) to the
stand. Jordan had agreed to testify for Fagan, but his testinony
apparently surprised Fagan's counsel at trial and danaged Fagan's
case. After direct and cross-exam nation of Jordan, the governnent
asked the court to instruct Jordan to remai n avail abl e on a st andby
basis, in the event the governnent decided to call himin rebuttal.
The court instructed Jordan that he was free to go, but to be
avai | abl e by phone. After the lunch break, at the prosecutor's
request, Federal Bureau of Investigation (FBlI) Agent Harris rel ated
to the Judge that he had called Jordan to advise hi mthat he m ght
be recalled. Agent Harris stated that Jordan told himthat Tine
had whispered to him "try not to be available,” as he left the

W t ness st and. Jordan also told Harris that "Winberg or Tine"

! Chi ef Judge of the Eastern District of Texas, sitting by
desi gnation



said that if he "would not be around this afternoon...it would be
a whole lot better."” It is unclear fromthe record whet her Agent
Harris was under oath at the tine he nade these statenents to the
court.

Judge Solis allowed both attorneys to respond to the all egation
briefly. Winberg told the court that Jordan had approached him

outside the courtroom and asked him "Wat did he nean?...Do you

want nme around?" Weinberg said that he answered, "I'mnot telling
you not to go anywhere. | said be avail able. | said...l can't
control what you are doing, but | told him be available.” Tine

flatly denied telling the witness to be unavail abl e.

Later that day, Jordan was called back and questioned by the
Judge, and testified under oath to much the sane story as Agent
Harris had earlier related to the court.

After Fagan's trial concluded on August 7, 1992, the court gave
the Appellants the option of going forward with a contenpt hearing
at that tine or setting it down for a future hearing. Weinberg,
speaking for both appellants, asked for nore tinme to get counsel
and prepare a defense, which the court granted. The court issued
an order to show cause why each should not be held in crimna
contenpt and set a hearing date. After granting one additiona
conti nuance, the court heard the matter on Septenber 4, 1992.

The court began by asking the Assistant United States Attorneys
(one of whomhad participated in the Fagan prosecution) if they had
anyt hing they wi shed to present. One of the prosecutors responded,

"We have nothing,...other than what's in the record currently."



The previ ous proceedi ngs had been transcri bed, and the court stated
on the record that everyone had copies of the transcription.
Al t hough it was never formally offered into evidence at the second
hearing, that transcript was nade part of the record on this
appeal .

Judge Solis then called Valerie Conn, the court reporter during
Fagan's trial, as a wtness. The court questioned Conn, who
testified that she heard Tine say to Jordan, "be out of pocket,"”
but did not know the context of the statement, as she could not
hear the rest of the conversation. The appellants cross exam ned
her, but the Assistant United States Attorneys asked no questions.
The Assistant United States Attorneys called no w tnesses.

The Appellants both testified, and each called nunerous
character w tnesses. The prosecutor cross examned only the
Appel | ants t hensel ves.

In an Order dated Septenber 30, 1993, the trial court found
that Weinberg told the witness to disregard instructions fromthe
court, that he was therefore in crimnal contenpt of court and
fined Weinberg $2,500. The trial court entered a simlar order as
to Time, but, finding hi mnore cul pabl e, assessed a fine of $5, 000.

Appel lants later | earned that Jordan had cooperated with the
FBI in the Fagan prosecution and in other cases. Appellants noved
for a new contenpt trial when the governnent revealed this
information at Fagan's sentencing in Novenber 1992. The tria
court denied the notion for new trial.

THE PROSECUTI ON OF THE CONTEMPT



a. Who prosecuted the contenpt?

Appel | ants all ege that Judge Solis acted as both the prosecutor
and the judge of the contenpt proceedings. In a crimnal contenpt
action conducted pursuant to Federal Rule of Crimnal Procedure
42(b), the judge may not prosecute the contenpt and at the sane
time act as judge. Anerican Airlines, Inc. v. Allied Pilots Ass'n,
968 F. 2d 523 (5th Cir. 1992) (citing In re Davidson, 908 F.2d 1249,
1251 (5th Cr. 1990)). A review of the record leads us to the
conclusion that the United States Attorney's office prosecuted the
action agai nst the Appellants. The all eged contenpt was di scovered
by Assistant U S. Attorney (AUSA) Hastings who brought it to the
attention of the judge in open court, on the record. Hasti ngs
called Agent Harris, who advised the court of the allegations.
Judge Solis allowed appellants to respond briefly, then continued
Fagan's trial. Jordan, having been requested to return to court by
Agent Harris, responded to questioning by the court, the appell ants
and AUSA Hastings. At the |later hearing, the court began by asking
AUSA Mel sheiner if he was present to represent the governnent, to
which he replied, "I am Your Honor, along with M. Wbster from
our office." AUSA Ml sheiner indicated that he would rely on the
testinony already in the record. Prior to asking the court
reporter to testify, the court noted that he had advi sed "counsel
for the defense, as well as counsel for the governnent," that the
court reporter had i nformati on about the contenpt allegations. The
appellants note that the AUSA declined to cross examne the

witnesses called by the Appellants, except the Appellants



t hensel ves. However, the court specifically asked the prosecutors
after each direct examnation if they had any questions for the
W tness, and the prosecutors responded by cross examning the
W tness or declining to do so.

In sunmary, the AUSA initiated the proceedings in open court,
on the record, and called the first witness. The court's procedure
thereafter follows the accepted adversary process wherein the
prosecutor neakes his case first, and the defendants then call
W tnesses that the prosecutor is given the opportunity to cross
exam ne. The prosecutors exercised their judgnent by declining to
cross exam ne the character w tnesses, who did not claimto have
any personal know edge of the fact issue before the court. | t
certainly cannot be error for the judge to accept that decision and
allow the hearing to continue. The judge called one w tness and
questioned her, as well as questioning only one other w tness, out
of atotal of fifteen w tnesses.

The appel | ants nmake nmuch of the fact that the court called and
guestioned the court reporter and questi oned Jordan. Federal Rul es
of Evidence 614(a)(b) and (c) provide:

(a) Calling by court. The court may, on its own notion
or at the suggestion of a party, call w tnesses, and al
parties are entitled to cross-examne wtnesses thus

cal | ed.

(b) Interrogation by court. The court may interrogate
W t nesses, whether called by itself or by a party.

(c) bjections. Objections to the calling of wtnesses
by the court or tointerrogation by it may be nade at the
time or at the next avail able opportunity when the jury
IS not present.
The judge's right to question a witness is wthin his
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discretion so long as he remains inpartial and does not exhibit
prosecutorial zeal. United States v. Zepeda-Santana, 569 F.2d
1386, 1289 (5th Gr. 1978). The record indicates that the court
gave advance warning to both parties concerning his intent to cal
the witness so that they could prepare for cross exam nation and
objections and it reveals no prosecutorial zeal in the judge's
exercise of his Rule 614 authority. The Appellants, however, did
not tinely object to the calling of the court reporter or to the
gquestions posed to either wtness. In fact they have never
advanced any objection or reason that would | ead us to believe that
the evidence adduced from the court reporter or Jordan was
i nadm ssi bl e or otherw se i nproper.

We hold, under the facts of this case, that the judge never
assuned the role of prosecutor of the contenpt action, but served
solely as an inpartial judge.

b. Disqualification

Appellant Tinme conplains that Judge Solis should have
disqualified hinmself from hearing the contenpt action. Feder a
Rule of Crimnal Procedure 42(b) provides that a different judge
must hear the contenpt action whenever the conduct is based on
di srespect to, or criticismof, the judge personally. There were
no al l egations and no evi dence of a personal attack on Judge Soli s,
and the record reveals no hint that Judge Solis was personally
aggri eved by the conduct all eged agai nst Appel |l ants. This argunent
is without nerit.

c. Was the United States Attorney's office precluded from



prosecuting this case?

Appel l ants argue that the United States Attorney's office was
precl uded fromprosecuting this action because they represented, in
the underlying crimnal case, the party who was the beneficiary of
the Court's order that was at the heart of the contenpt action.
The question of whether the Suprenme Court's holding in Young v.
US exrel Wuittonet Fil, S A, 481 U S 787, 107 S. C. 2124, 95
L.Ed.2d 740 (1987) requires the disqualification of the | ocal
federal prosecutor when the governnent was the beneficiary of the
subj ect order has not been addressed by this or any other circuit
court.

I n Young, Petitioners were found guilty of crimnal contenpt by
ajury, for violating the district court's injunction prohibiting
trademark infringement. Muitton, S.A was a French | eather goods
manuf acturer who sued several nenbers of the Klaymnc famly for
manufacturing imtation Vuitton goods. The suit settled, with an
agreenent that the Klaym ncs woul d pay damages and consent to the
entry of a permanent injunction prohibitingthemfrommanufacturing
or distributing imtation Vuitton goods in the future. Less than
a year later, Vuitton began to suspect that the Klaym ncs were
violating the injunction, and hired an investigation firm that
confirmed their suspicion. Muitton's attorney, J. Joseph Bainton
requested that the district court appoi nt hi mas speci al counsel to
prosecute a crimnal contenpt action for violation of the
i njuncti on. The court found probable cause to believe that

petitioners were engaged in conduct contumacious of the court's



i njunctive order, and appoi nted Bai nton and his col |l eague Devlinto
represent the United States in the investigation and prosecuti on of
the contenpt, as proposed by Bainton. The United States Suprene
Court reversed the convictions, holding that counsel for a party
that is the beneficiary of a court order nmay not be appointed to
undertake contenpt prosecutions for alleged violations of that
order. Young, 481 U. S., at 790, 107 S.Ct., at 2128.

The Suprenme Court began its analysis in Young, by noting that
courts possess inherent authority to initiate contenpt proceedi ngs
for disobedience to their orders. The manner in which the court's
prosecution of contenpt is exercised may be regul at ed by Congress,
M chael son v. United States, 266 U S. 42, 65-66, 45 S.Ct. 18, 19-
20, 69 L.Ed. 162 (1924), and by the Suprene Court by constitutional
review, Bloomv. Illinois, 391 U S 194, 88 S.C. 1477, 20 L. Ed. 2d
522 (1968), or supervisory power, Cheff v. Schnackenberg, 384 U. S.
373, 86 S. Ct. 1523, 16 L.Ed.2d 629 (1966), but cannot be abrogated
or rendered practically inoperative. Mchael son, supra, 266 U S.,
at 66, 45 S. ., at 20. Wiile a court has the authority to
initiate crimnal contenpt proceedings, its exercise of that
authority nust be restrained by the principle that "only '[t]he
| east possible power adequate to the end proposed' should be used
in contenpt cases.” United States v. Wlson, 421 U S. 309, 319, 95
S.Ct. 1802, 1808, 44 L.Ed.2d 186 (1975)(quoting Anderson v. Dunn,
6 Wieat., at 231). The principle of restraint in contenpt counsels
caution in the exercise of the power to appoint a private

prosecutor. The rationale for the appointnent authority is



necessity, and logic requires a court to first request the
appropriate prosecuting authority to prosecute contenpt action, and
appoint a private prosecutor only if that request is denied.
Young, 481 U. S., at 801, 107 S.Ct., at 2134. |Indeed, if the court
finds it necessary to appoint a private attorney to prosecute a

contenpt, the standard that the appointee is held to is "as
disinterested as a public prosecutor who undertakes such a
prosecution.” ld. at 2136. In a case where an appointed
prosecutor also represents an interested private party, the ethics
of the legal profession require that the prosecutor take into
account an interest other than the Governnent's, thus subjecting
himto an inherent conflict of roles. 1d. at 2138.

In the case at bar, three different Assistant United States
Attorneys participated in prosecuting the contenpt. Two of them
were al so involved in the Fagan prosecution. The record reveals no
interest other than the governnent's that would require the
al | egi ance of any of these | awers. The Young plurality concl udes
by saying, "we must have the assurance that those who would weld
this power wll be guided solely by their sense of public
responsibility for the attainnment of justice. A prosecutor of a
contenpt action who represents the private beneficiary of the court
order allegedly viol ated cannot provi de such assurance, for such an
attorney is required by the very standards of the profession to
serve two masters." ld. at 2141. Because the United States
Attorneys did not represent a private beneficiary of the court

order allegedly violated, and because they were responsi ble solely
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to the sovereign and therefore were charged with the responsibility
to seek justice, not nerely to convict in both the Fagan trial and
Appel lants' trial, see MopEL CoDE OF PROFESSI ONAL RESPONSI BI LI TY EC 7-13
(1982), we hold that the Assistant United States Attorneys who
prosecuted this case were not precluded fromthat rol e by the Young
prohi bi tion.
SUFFI CI ENCY OF THE EVI DENCE

Appel  ants chal l enge their convictions, claimng that the
evidence was not sufficient to sustain a finding that they were
guilty beyond a reasonable doubt of crimnal contenpt. I n
review ng the sufficiency of the evidence, we consi der the evidence
in the light nost favorable to the governnent. United States v.
Hi | burn, 625 F.2d 1177, 1180 (5th G r. 1980).

The court's show cause order does not identify the statutory
source of the contenpt allegation, nor does the order of contenpt.
Appel lants ask us to assune that the court entered its order
pursuant to 18 U.S.C. § 401, which provides as foll ows:

8§ 401 Power of court

A court of the United States shall have power to punish

by fine or inprisonnment, at its discretion, such contenpt

of its authority, and none other, as --

(1) M sbehavior of any person in its presence or so

near thereto as to obstruct the admnistration of

justice;

(2) M sbehavior of any of its officers in their

of ficial transactions;

(3) Disobedience or resistance to its lawful wit,
process, order, rule, decree, or command.

The court cannot have relied on § 401(1), because there is no
support in the record for a finding that the all eged m sbehavi or

actually obstructed justice. There is no indication that
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Appel l ants' acts nmade nore work for the judge, induced error or
i nposed unnecessary costs on the other parties. Anerican Airlines,
Inc. v. Allied Pilots Association, 968 F.2d 523, 532 (5th Cr
1992) (citing United States v. Oberhell mann, 946 F.2d 50, 52 (7th
Cr. 1991)). The tinme consuned by the contenpt investigation
itself is not considered in this analysis. Id.

Li kew se, any reliance on 8 401(2) would be m splaced. The
term"court officers" in that provision does not apply to counsel
appeari ng before the court. Cammer v. United States, 350 U S. 399,
405, 76 S.Ct. 456, 459, 100 L.Ed. 474 (1956). The | anguage refers
to court clerks and other "conventional court officers." Id.

There is no evidence that Appellants di sobeyed the court's
order, since the order did not direct themto do or refrain from
doi ng any act. Therefore, in order to sustain the contenpt decree,
we nust find that the Appellants' conduct was a "resistance" to a
| awf ul order, inplying a willful purpose to interfere so as to
prevent the order frombeing carried out. See, Raynor Bal |l room Co.
v. Buck, 110 F.2d 207, 211 (1st Cr. 1940). W find that the
evidence in the record is sufficient to sustain a finding that
Appel l ants resisted a | awful order of the Court. W find no nerit
in Appel l ants' argunent that resistant under 8 401(3) islimtedto
situations where a person resists service of process or subpoena.
The plain language of the statute lists resistance to "wit,
process, order, rule, decree, and command." The cases relied on by
Appel l ants, Raynor Ballroom Co. v. Buck, 110 F.2d 207 (1st Gr.
1940); The P.|I Nevius, 48 F. 927 (DC NY 1892); In re Noyes, 121 F.
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209 (9th Cr. 1902), are exanples of fact situations where there
was resistance to a process or subpoena, but in no way interpret
the statute in the restrictive way that Appellants propose.

Appel lant Tine al so conplains that the District Court failed to
find beyond a reasonabl e doubt that Tine acted willfully and with
crimnal intent. Appellants point to no authority and we know of
none that requires the district court to recite in his order that
the finding of guilt was nade using the appropriate standard of
proof. The court's statenents finding Tinme engaged in the all eged
conduct, was present in court when the order was entered, and was
therefore in contenpt of court is sufficient.

RULE 42(b) REQUI REMENTS
Rule 42(b) of the Federal Rules of Cvil Procedure

prescribes the procedure regardi ng the notice which nust be given
to one charged with crimnal contenpt outside the presence of the
court. The rule provides:

...crimnal contenpt...shall be prosecuted on notice

The notice shall state the tinme and place of hearing,

allowing a reasonable tine for the preparation of the

def ense, and shall state the essential facts constituting

the crimnal contenpt charged and describe it as such

The notice shall be given orally by the judge in open

court in the presence of the defendant or, on application

of the United States Attorney or of an attorney appoi nted

by the court for that purpose, by an order to show cause

or an order of arrest.

Appellants claim that no oral notice was given, and that no
application was nmade by the United States Attorneys' office,
al t hough they do not challenge the sufficiency of the content of
the show cause order. At the end of the oral proceeding,

Appel l ants were advised by the trial court of the essential facts
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constituting the contenpt charge, that it was in fact crimnal
contenpt, and that the tinme and place for hearing was "here and

NOW. They requested a continuance for preparation of a defense,
whi ch was granted. The granting of the continuance did not
necessitate new 42(b) notice. We therefore hold that the tria

court conplied with the requirenents of Rule 42(Db).

JURY TRI AL
Appel l ants conplain for the first tinme on appeal that they were
entitled to a jury trial and did not waive that right.

No right to trial by jury exists for petty crines. Bloomyv
I[I'linois, 391 U S 194, 210, 88 S.Ct. 1477, 1486, 20 L.Ed.2d 522
(1968). Petty crines, as defined in 18 U S C. § 19, enconpass
of fenses punishable by fines up to $5000. 00. When no maxi mum
penal ty has been affixed through legislation, the courts |look to
the penalty actually inposed as the best evidence of the
seriousness of the crine. ld. at 211, 88 S . C., at 1487.
Appel l ants cite cases decided prior to the enactnent of the § 19
$5000.00 I'imt for the proposition that the limt should be ignored
or changed. This argunent is not persuasive.

Appel l ants al so note that if a defendant can denonstrate that
any additional statutory penalties, viewed in conjunction with the
maxi mum aut hori zed period of incarceration, are so severe that they
clearly reflect a legislative determnation that the offense in
question is a "serious" one, he has aright toajury trial, citing

Blanton v. North Las Vegas, 489 U S. 538, 109 S.C. 1289, 103
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L. Ed. 2d 550 (1989). Appellants have identified two consequences of
their convictions that they urge this court to consider. The
first, damage to their reputations, is not statutory and not
appropriately considered. The second, a potential for Texas State
Bar disciplinary proceedings, is |ikewise not statutory, but
i nposed by a self-regul ating bar associ ation.

We therefore hold that Appellants had no right to a jury trial

in this case.
MOTI ON FOR NEW TRI AL

Appellant filed a notion for new trial based on newy
di scovered evidence. They discovered, after their trial was over,
t hat Fagan had cooperated with the FBI in the investigation of the
Fagan case and other cases. Under United States v. Bagley, 473
usS 667, 105 S.&. 3375, 87 L.Ed.2d 481 (1985), w thholding
evi dence which the defendant can use to inpeach the governnent's
wWtness requires reversal if thereis a reasonable probability that
had the evidence been disclosed to the defense, the result would
have been different. This CGrcuit has articulated five factors
whi ch nust be satisfied before the granting of a notion for new
trial is appropriate. United States v. Ugal de, 861 F.2d 802, 808
(5th Gir. 1988).

First the evidence nust be discovered following trial and
second, the failure to |l earn of the evidence nust not be caused by
| ack of due diligence on the part of the defendant. Al t hough,
there is no indication that the governnent disclosed this

information to Appellants, Tine testified at the contenpt hearing
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t hat Jordan had been contacted prior to the Fagan trial by the FBI,
who "had himin the US. Attorney's Ofice upstairs for a |ong
period of tinme. Sonewhere in the area of 45 mnutes." Since Tine
was aware of the Jordan-FBlI connection prior to the hearing, it is
a stretch to categorize it as newy di scovered evidence, and there
is no question that Appellants could have pursued this know edge
t hrough cross exam nation of Jordan hinself, or by investigating

and subpoenai ng wi t nesses who were invol ved i n Jordan's debri efing.

Additionally, the evidence fails to satisfy the third Ugal de
requi renent that the evidence nust not be nerely cunulative or
i npeachi ng. Evi dence of Jordan's cooperation with the FBI does
not directly rebut his testinony, and is relevant only as to
Jordan's credibility.

The final two Ugal de factors require that the evidence be
material, and such that a new trial wll probably produce an
acquittal. The trial court had the testinony of Wi nberg as well
as Jordan to consider on the i ssue of Weinberg's guilt and Jordan's
testi nony concerning Tine was corroborated by Conn. Further, the
trial court heard testinony that Jordan cooperated wth the
governnent and so was aware of his possible bias at the tine of the
ori gi nal heari ng.

The district court's decision to deny the notions for newtrial
was not an abuse of discretion. United States v. Al varado, 898 F. 2d
987, 994 (5th Cir. 1990).

CONCLUSI ON
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The record persuades us that Judge Solis carefully protected
Appel l ants' due process rights and conducted the hearing in a
curteous and professional manner. The Judge in this exercise of
i nherent power clearly denonstrated his sensitivity to the dual
role that judges nust frequently assune, that is, protecting the
rights of accused persons while at the sane tine safeguarding the
integrity of the court and its processes.

The district court's orders as to Tine and Winberg are

AFF| RMED.
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