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POLI TZ, Chief Judge:

This appeal provides the occasion for our en banc court to
revisit and clarify the issue of plain error in crimnal cases in
this circuit. Convicted on a guilty plea of possession of ethyl
ether with intent to manufacture anphetamne, Tinothy Lynn
Cal verl ey challenges his sentence. Three of the assigned errors

were not raised in the trial court and do not constitute plain

error. The fourth is without nerit. W affirm



Backgr ound

Calverley was arrested and indicted for possession of 2.5
gal l ons of ethyl ether with the i ntent to nmanufacture anphetam ne.?
At his detention hearing he falsely testified that he had not
possessed the chem cal and this testinony resulted in an addi ti onal
charge of perjury.? Calverley subsequently pleaded guilty to both
charges and was sentenced to prison for 115 nonths.® The tria
judge refused Cal verley's request for a two-point reduction in the
of fense | evel for acceptance of responsibility,* and then sentenced
Cal verl ey as a career offender.®

On appeal Calverley wurges, for the first tinme, three
assignnents of error. He mintains that the trial judge
erroneously sentenced himas a career offender and retroactively
applied two Guidelines sections in violation of the ex post facto
clause. He also challenges the court's denial of his request for
a two-point adjustnent for acceptance of responsibility. A panel
of this court affirnmed the trial court's sentence.® W deterni ned

to rehear the case en banc.’

121 U S C § 841 (d)(1).
2 18 U.S.C. § 1623.

3 The sentences were inposed concurrently, 115 nonths on the
drug charge and 60 nonths on the perjury charge.

4 U S S G § 3EL 1.

*US S G § 4B1.1.

6 United States v. Calverley, 11 F.3d 505 (5th Cr. 1993).
"1d. at 516.



Anal ysi s
l.

One of the nost famliar procedural rubrics in the
admnistration of justice is the rule that the failure of a
litigant to assert aright inthe trial court likely will result in
its forfeiture.® "This practice is founded upon consi derations of
fairness to the court and to the parties and of the public interest
in bringing litigation to an end after fair opportunity has been
afforded to present all issues of law and fact."® In exceptional
circunstances appellate courts may, in the interests of justice,
notice errors to which no objection has been nmde.?° Such
ci rcunst ances are sharply circunscri bed by the plain error standard
requiring that unobjected-to errors be "plain" and "affect
substantial rights."! Assuning that these requirenents are net,

appel late courts possess the discretion to decline to correct

8 United States v. Atkinson, 297 U S. 157, 159 (1936); see
also United States v. dano, 113 S.Ct. 1770, 1776 (1993); Peretz v.
United States, 111 S.Ct. 2661, 2678 (1991)(Scalia, J., dissenting);
United States v. Socony-Vacuum G| Co., 310 U. S. 150, 239 (1940).

 Atkinson, 297 U S. at 159; see also United States v. Young,
470 U.S. 1, 15 (1985); United States v. Frady, 456 U. S. 152, 163
(1982).

10 Fed. R Crim P. 52(b) explains that "[p]lain errors or
defects affecting substantial rights may be noticed al though they
were not brought to the attention of the court.” According to the
advi sory conmttee notes, the rule restates the law as it existed
under United States v. Atkinson, 297 U S. 157, 160 (1936) and
Wborg v. United States, 163 U S. 632, 658 (1896). See Advisory
Commttee's Notes on Fed. R Cim P. 52, 18 U S. C App., p. 833.
See al so Peretz, 111 S.Ct. at 2678; Socony-Vacuum 310 U.S. at 239.

1 Adano, 113 S.Ct. at 1776; Peretz, 111 S.Ct. at 2678; Young,
470 U. S. at 16; Frady, 456 U S. at 163.
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errors which do not "seriously affect the fairness, integrity, or
public reputation of judicial proceedings."??

In US v. dano,® the Suprenme Court's nost recent
pronouncenent on plain error, the Court carefully articulated the
paraneters of that standard. There first nust be error. Error is
defined as a deviation froma legal rule in the absence of a valid
wai ver.* Waiver, the "'"intentional relinquishnment or abandonnent
of a known right,'"% is distinguishable from forfeiture, the
"failure to make the tinely assertion of a right."® \Wereas the
former results in no error, the latter does not extinguish the
error. Thus, a forfeited |legal error, or unobjected-to, unwaived
error, may be reviewable if it qualifies.?t’

The second requirenent is that the error be plain. Plainis
synonynous with "clear"™ or "obvious," and, "[a]Jt a mninmm"

contenplates an error which was "clear under current |aw' at the

12 Atkinson, 297 U S at 160; see also dano, 113 S.Ct. at
1776; Young, 470 U.S. at 15. The rule is to be used sparingly,
solely to prevent a mscarriage of justice. Frady, 456 U. S. at
163; see also Young, 470 U S. at 15-16.

13113 S.Ct. 1770 (1993).

14 1d. at 1777. The validity of a waiver depends on the right
at stake; that is, whether "the particular right is waivable;
whet her the defendant nust participate personally in the waiver
whet her certain procedures are required for wai ver; and whet her the
def endant's choi ce nust be particularly informed or voluntary." |d.

15 1d. (quoting Johnson v. Zerbst, 304 U S. 458 (1938)).

¥ dano, 113 S.Ct. at 1777.

71 d.



time of trial.?®® Al t hough several Suprene Court cases have
stressed the i nportance of this el ement, ® on occasi on our deci sions
have abbreviated the plain error inquiry into whether the "issues
raised for the first tine on appeal are purely | egal questions and
failure to consider them would result in manifest injustice."?
Such a shorthand articulation of the plain error standard
i nprovidently suggests that all purely | egal questions -- not just
those with cl ear answers under current |aw -- are revi ewabl e under
the plain error unbrella. As observed by a panel of this court in
U.S. v. Rodriguez, ?' which foreshadows today's decision, that is an

incorrect statenent of the |aw The Suprenme Court has taught

8 1d. The Court declined to address the situation in which
"error was unclear at the tinme of trial but becones clear on appeal

because the applicable | aw has been clarified." [|d.
19 See e.qg., Aano, Young, Frady; see also Nanet v. United

States, 373 U. S. 179, 190 (1963) (I abeling appell ate consi deration
of errors not "obviously prejudicial" as "extravagant protection");
accord Henderson v. Kibbe, 431 U S. 145, 154 n. 12 (1977).

20 United States v. Bullard, 13 F.3d 154 (5th Cr. 1994);
Calverley, 11 F.3d 505; United States v. Goss, 979 F.2d 1048
(1992); United States v. Al Star Indus., 962 F.2d 465 (5th Cr),
cert. denied, 113 S. C. 377 (1992); United States v. Kelly, 961
F.2d 524 (5th G r. 1992); United States v. Sherbak, 950 F.2d 1095
(5th Gr. 1992); United States v. Hatchett, 923 F.2d 369 (5th Gr.
1991); United States v. Cockerham 919 F.2d 286 (5th G r. 1990);
United States v. Garcia-Pillado, 898 F.2d 36 (5th Gr. 1990).

2115 F.3d 408 (5th Cir. 1994)(Barksdale, J., witing for the
court). Oher Fifth Grcuit cases adhering to the d ano standard
include: United States v. Bernea, 1994 W. 459951 (5th Cir. Aug.
25, 1994); United States v. Know es, 1994 W. 416448 (5th G r. Aug

10, 1994); United States v. Mro, 1994 W. 411279 (5th Gr
1994); United States v. Stafford, 1994 W. 399934 (5th Cr. Aug. 3,
1994); United States v. Saenz-Forero, 27 F.3d 1016 (5th G r 1994);
United States v. Iwegbu, 6 F.3d 272 (5th Gr. 1993).

~ ~—+
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repeatedly that "plain" errors are errors which are "obvious, "??
"clear,"? or "readily apparent;"?* they are errors which are so
conspi cuous that "the trial judge and prosecutor were derelict in
count enanci ng [then], even absent the defendant's tinely assi stance
in detecting [then]."? Al t hough nost of our opinions have

recogni zed that an error nmust be clearly evident to be plain,? a

22 Peretz, 111 S.Ct. at 2678; United States v. Robinson, 485
U S 25, 34 (1988) (Bl acknmun, J., concurring in part and di ssenting
in part); Socony-Vacuum 310 U S. at 239; Atkinson, 297 U S. at
160.

# dano, 113 S.Ct. at 1777.
24 Young, 470 U.S. at 16 n. 14.
2> Frady, 456 U.S. at 163.

26 More recent cases include: Bernmea; Know es, United States
v. Solonon, 1994 W 416470 (5th Cor. Aug. 10, 1994); Mro;
Stafford; Saenz-Forero; United States v. Andrews, 22 F. 3d 1328 (5th
Cr. 1994); United States v. Castaneda-Cantu, 20 F.3d 1325 (5th
Cir. 1994); United States v. Puig-Infante, 19 F.3d 929 (5th Gr.),
petition for cert. filed, USLW  (US June 2, 1994)( No.
93-9760); United States v. Cordero, 18 F.3d 1248 (5th G r. 1994);
United States v. Wlder, 15 F.3d 1292 (5th G r.1994); Rodriguez;
United States v. Carreon, 11 F.3d 1225 (5th Cr. 1994); United
States v. MCaskey, 9 F.3d 368 (5th Gr. 1993), cert. denied, 114
S.Ct. 1565 (1994); United States v. Restivo, 8 F.3d 274 (5th Cr.
1993), petition for cert. filed, 62 U S L.W 3707 (U S. March 28,
1994) (No. 93-1630); United States v. Samak, 7 F.3d 1196 (5th GCr.
1993); Iwegbu; United States v. Gaves, 5 F.3d 1546 (5th CGr.
1993), cert. denied, 114 S . 1829 (1994); United States .
CGuerrero, 5 F.3d 868 (5th Cr.), cert. denied, 114 S . C. 1111
(1994); United States v. ©Mra, 994 F.2d 1129 (5th Gr.), cert.
denied 114 S.C. 417 (1993); United States v. Barakett, 994 F.2d
1107 (1993), cert. denied, 114 S.Ct. 701 (1994); United States v.
El - Zoubi, 993 F.2d 442 (5th Cr. 1993); United States v. Pofahl,
990 F.2d 1456 (5th Cr.), cert. denied sub nom, Nunn v. United
States, 114 S.Ct. 266 (1993); United States v. Garza, 990 F. 2d 171
(5th Cr.), cert. denied, 114 S.C. 332 (1993); United States v.
Martinez-Cortez, 988 F.2d 1408 (5th Gr.), cert. denied, 114 S. C.
605 (1993); United States v. Sanchez, 988 F.2d 1384 (5th Gr.),
cert. denied, 114 S. C. 217 (1993); United States v. Hoster, 988
F.2d 1374 (5th Cr. 1993); United States v. Murray; 988 F.2d 518
(5th Gr. 1993); United States v. Laury, 985 F.2d 1293 (5th GCr.
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significant nunber have omtted or given insufficient weight to
this elenment of the plain error equation.? W today di savow al
hol di ngs and articul ati ons inconsistent herewth.

Finally, to be revi ewabl e under this standard an obvi ous | egal
error nust affect substantial rights. d ano counsels that in nost
cases the affecting of substantial rights requires that the error
be prejudicial; it nust affect the outcone of the proceeding.?® The
burden of persuasion lies wth the defendant. Absent a show ng
that a substantial right has been conprom sed, no renedy is
avai |l abl e. This is the reverse of the harmess error analysis
whi ch provides that a defendant who has objected to an error at
trial receives relief absent a denonstration by the governnent that
no prejudice resulted.?®

.
Upon finding that these elenents of plain error are net, an

appellate court is enpowered, in its discretion, to correct the

1993); United States v. Waldrip, 981 F.2d 799 (5th Cr. 1993);
United States v. Rena, 981 F.2d 765 (5th G r. 1993).

2 See supra note 20. See also United States v. Santiago, 993
F.2d 504 (5th Gr. 1993); United States v. Brunson, 915 F.2d 942
(5th CGr. 1990); United States v. Dickie, 775 F.2d 607 (5th G
1985); United States v. Thetford, 676 F.2d 170 (5th Cr. 1982),
cert. denied, 459 U. S. 1148 (1983), all of which fail to articulate
the requirenent that the unobjected to error nust be obvious.

2 (dano, 113 S.Ct. at 1778. The Court declined to address
whet her "'affecting substantial rights' is always synonynous with
"prejudicial.'" That is, "[t]here may be a special category of
forfeited errors that can be corrected regardless of their effect
on the outconme" as well as a subset of "errors that should be
presunmed prejudicial." 1d.

2 |d. (This shift in the burden of persuasion is prem sed upon
the | anguage of Fed. R Cim P. 52.).
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assigned error.3 The guidon for this exercise of discretion was
articulated early in United States v. Atkinson® when the Suprene
Court explained that plain forfeited errors affecting substanti al
ri ghts shoul d be corrected on appeal only if they "seriously affect
the fairness, integrity, or public reputation of judicial
proceedi ngs. "2 Al though a def endant need not be i nnocent for such
an effect to occur, "a plain error affecting substantial rights
does not, without nore, satisfy the Atkinson standard."3* The
appel l ate courts nmust determ ne whet her the facts of the particul ar
case warrant renediation.
L1,

Gui ded by the foregoing, we examne the facts of the instant
case. As noted, Calverley raised three challenges for the first
time on appeal, contending that the district court erred in
sentencing himas a career offender and in retroactively applying
two sections of the Guidelines in violation of the ex post facto
clause. Concluding that none of these clains neets the stringent
requi renents of the plain error test, we decline to review their
merits.

Calverley first asserts that possession of a listed chem cal

with intent to manufacture a controll ed substance in violation of

30 See A ano, explaining that Fed. R Crim P. 52(b) "is
perm ssive, not mandatory" in nature. |d.

311d. at 1779.

32 At ki nson, 297 U S. at 160; see also dano, 113 S.C. at
1779.

3 dano, 113 S.Ct. at 1779.



21 U.S.C. 841(d) does not qualify as a controll ed substance of fense
within the neaning of US S G 8§ 4Bl.1, the career offender
gui del i ne. Prior to Novenmber 1, 1989, the acconpanying
definitional section® and application notes® contained commentary
al l ow ng career offender sentencing based on violations of certain
listed crines, substantially simlar crines, and ai di ng, abetting,
conspiring, or attenpting to comnmt such crines. On the basis of
this version of the Guidelines, we held in United States v. Cruz®
that the Texas offense of illegal investnent -- investnent of funds
that the investor knows are intended to further the conm ssion of
a narcotics offense -- was substantially simlar to the offenses
listed and was therefore a controll ed substance of fense within the
meani ng of the guideline.

Ef fecti ve Novenber 1, 1989, however, the definitional section
and applications notes were anended to delete the list of specific
crimes and the reference to substantially simlar crines.?® Al though
inUnited States v. Rinard® we foll owed Cruz wi thout nmention of the

gui del i ne anendnent, anot her post-anendnent case, United States v.

3 U S . S.G 8 4B1.2.

3% |d. at application note 2.

3¢ 882 F.2d 922 (5th Gr. 1989).

37 See U.S.S.G 8 4Bl1.2(2). The anendnent was nmeant to clarify
the definitions. US Sent. Mnual App. C, Anendnent 268.
Application note 2, as anended, was redenom nated application note
1

%8 956 F.2d 85 (5th Gir. 1992).

9



Gai tan, *® questioned Cruz' continued application in light of the
nodi fication of the guideline.* Qher circuits addressing the
continued viability of the pre-anmendnent guideline |anguage have
split, holding either that an offense is not a controll ed substance
of fense unless it is specifically enunerated in section 4Bl.2(2)*
or that an offense is a controlled substance offense if its
underlying elenents also satisfy the definition of controlled
subst ance offense in section 4Bl1.2(2). %

The uncertainty manifest in this area of the law illustrates
that any error on the part of the trial court could not be plain.
Assum ng, w thout deciding, that studied analysis of section
4Bl1. 2(2) would lead to the conclusion that possession of a |listed
chemcal with intent to manufacture a controll ed substance is not
a controlled substance offense, this conclusion was not obvious
when the court sentenced Calverley as a career offender.
Consequently, neither the trial judge nor the prosecutor may be
considered derelict infailing to notice that one interpretation of
the career offender guideline foreclosed that application.

Cal verl ey next mai ntains that he was sentenced i n viol ati on of

the ex post facto clause. He clains that the trial judge relied on

3 954 F.2d 1005 (5th Cr. 1992).
40 The panel suggested that because Cruz rested on the
substantially simlar | anguage now del eted fromthe guideline, its
hol di ng may not have survived the 1989 anendnent.

41 See United States v. Baker, 16 F.3d 854 (8th Cir. 1994);
United States v. Wagner, 994 F.2d 1467 (10th Cr. 1993).

42 United States v. Vea-Conzales, 999 F.2d 1326 (9th CGr.
1993).
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conmentary added to section 4Al.2% after his offense in deciding
that five prior prison sentences were not "rel ated cases"* and t hat
the judge erroneously used the chemcal quantity table of section
2D1. 11%° to conpute his offense |evel before that section becane
effective.

Assum ng that the sentence was inposed in violation of the ex
post facto clause, Calverley has failed to denonstrate prejudice.
He nust show that the outcone of his proceedi ng was affected by the
error. Calverley has failed to carry his burden; he has not
denonstrat ed how hi s sentence woul d have been different but for the
al l eged errors.* Thus, assumng wthout deciding that the trial
judge commtted legal error by applying the Quidelines as they
existed at the tinme of Calverley's sentencing, no plain error
permtting appellate review is extant.

Calverley finally challenges the trial court's denial of the
request for a two-point reduction in offense | evel for acceptance
of responsibility. Cal verley properly voiced his objection at
trial. We review the assignnent of error. The original panel
t horoughly considered and appropriately resolved this claim we
therefore reinstate and adopt Part D of the panel opinion, 11 F. 3d

at 513-16.

¥ US S G 8§ 4A1.2 cmt. 3.

“4 U S S. G 88 4A1.1, 4A1.2(a)(2).

% U S S G § 2D1.11.

46 See e.g., United States v. Brunson, 915 F.2d 942 (5th Gir
1990) (no plain error where judge can reinstate sane sentence on
remand despite earlier error).
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The judgnent of the district court is AFFI RVED.

DeMOSS and BENAVI DES, G rcuit Judges, Dissenting.
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