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Bef ore W ENER, BARKSDALE AND DeMOSS, Circuit Judges
DeMoss, Circuit Judge:

I
FACTS AND PROCEEDI NGS

In 1987, E. Janes Holnmes started a tax preparation
organi zation for the primary purpose of assisting taxpayers in
preparing anended i ncone tax returns that would refl ect substanti al
previ ously uncl ai ned deductions. Holnes' fee for this service was
10%of the anpbunt to be refunded. He required the taxpayers to pay
hi mt his anmount i n advance, in cash. Hol nes al so conducted cl asses

on how to prepare such anended tax returns.



The governnent describes Hol mes’ nethod of preparing these
anended returns as a reverse process which starts with the total
tax withheld. The preparer would then clai msufficient deductions
toentitle the taxpayer to a refund of approxi mately 75%of the tax
that had been w thheld. The newly clained deductions would be
spread anobng several categories to mnimze the chances of
triggering an audit. Apparently, the vast nmpjority of these
deductions were sinply fabricated by the preparer and were not
supported by any docunentati on.

Nor ma Moore was a nenber of Hol nmes' organization for severa
months during 1987 until she left to start her own tax return
preparation service using the sane nethods. Simlarly, Betty
Florez attended classes for approxinmately two nonths before she
left to continue her own business preparing tax returns using the
sane nethods. Fred Rodriguez started attendi ng Hol nes' classes in
Novenber 1987 and continued with the organi zation until after the
| RS shut it down.

The I RS eventual ly identified 534 tax returns as fraudulently
prepared by this organization and approxi mately $566,000 in tax
refunds as fraudulent. Al four defendants were indicted on one
count each of <conspiracy and nultiple counts of aiding and
assisting in the preparation of false tax returns. The case was
tried to ajury and all defendants were convicted on the conspiracy
count . Hol mes, Mbore, and Florez were each convicted on all
respective counts of aiding and assisting. Rodriguez was convicted

on three of the four aiding and assisting counts that he was



charged with. Holnes received a 60 nonth prison sentence, while
Moore, Florez and Rodriguez were each sentenced to 24 nonths.

Al the defendants in this appeal raise issues concerning: (1)
the adm ssibility of an expert summary w tness' testinony and (2)
the application of the sentencing guidelines. Defendant Rodriguez
rai ses two additional grounds. He challenges both the sufficiency
of the evidence against himand the effectiveness of his counsel.

W AFFI RM

|1
EXPERT SUMVARY W TNESS TESTI MONY

Upon review of the record, we find that Hol mnes never objected
to Agent Copeland' s testinony. Under FED. R EwviD. 103(a)(1),
Hol mes has waived his right to raise this issue on appeal.
Nonet hel ess, we will address this issue as if all the defendants
had properly objected.IRS Agent Copeland testified for the
governnment in several capacities. As an expert w tness, Copel and
was proffered for his know edge of tax law, of audits, and of
preparing tax returns. Hi s expertise extended far beyond nere
i ncone tax matters: Copel and was al so a case agent in charge of the
| RS crimnal investigations of tax violations. In addition to his
speci al i zed background, Copel and testified as one of two | RS agents
who had investigated the present case. He had interviewed the
def endants as well as many of the wtnesses. He had personally | ed
the raid on Hol nes' hone, had reviewed the docunentation and had
hel ped to prepare the case for trial. He was therefore both a
general tax expert and a direct witness of the events leading to

t he def endants' i ndictment.



Copel and was also used in a third capacity. As an expert
summary witness, he was to sunmarize both the governnent's own
evidence and the trial testinony of all the w tnesses. Present
t hroughout the course of the trial, Copel and was to rem nd the
jury of the detailed evidence which they had heard. Hi s testinony
therefore covered three areas: (1) general inconme tax matters; (2)
the IRS crimmnal investigation of the defendants; (3) the trial
proceedi ngs. The nmultifaceted nature of this testinony |lies at the
heart of the defendants' clains.

A district court's ruling on the admssibility of expert
testinony is reviewed under the mani fest error standard of review
W are required to sustain the court's decision unless it was

mani festly erroneous. Salemv. United States Lines Co., 370 U S.

31, 35, 82 S . 1119, 8 L. Ed. 2d 313 (1962); Peteet v. Dow

Chem Co., 868 F.2d 1428, 1431 (5th Gr.), cert. denied, 110 S. C
328 (1989).

Federal Rule of Evidence 702 provides:

If scientific, technical, or other specialized know edge

wll assist the trier of fact to understand the evi dence

or determne a fact in issue, a witness qualified as an

expert by know edge, skill, experience, training or

education, may testify thereto in the formof an opinion

or ot herw se.

An expert's testinony may take the formof an opinion if it
"serves to inform the jury about affairs not wthin the

under st andi ng of the average man." United States v. Wbb, 625 F. 2d

709, 711 (5th Gr. 1980). Furthernmore, this opinion is not

i nadm ssi ble should it address an ultimte issue to be deci ded by



the jury. Federal Rule of Evidence 704(a) expressly provides, in
pertinent part, that:

[ e] xcept as provided in subdivision (b) [prohibiting
expert testinony as to a crimnal defendant's nental
state], testinony in the formof an opinion or inference
otherwise adm ssible is not objectionable because it
enbraces an ultimte i ssue to be decided by the trier of
fact. (enphasis added).

The basis of the "ultimate issue" rule under the Federal Rules of
Evi dence was to prevent a witness from "usurping the province of
the jury." Rule 704 specifically abolished the "ultinmate issue"
rule, though the opinion nust still satisfy Rules 701 and 702.
FED. R EviD. 704, Advisory Conmttee Notes. Therefore, it does not
matter if Copeland testified as to an "ultinmate issue" so |ong as
the evidentiary thresholds in Rules 702 and 704 are satisfied. Once
these requirenents are net, an expert witness may be a summary
W t ness. Courts have found that IRS agents, in specific, my

testify as expert sunmary witnesses. See, e.q., United States v.

Mohney, 949 F.2d 1397, 1406 (6th Cr. 1992); United States V.

Bosch, 914 F.2d 1239 (9th Cr. 1990); United States v. Ded ue, 899

F.2d 1465, 1473 (6th GCr. 1990); United States v. Dotson, 817 F.2d

1127, 1132 (5th Gr. 1987); United States v. Barnette, 800 F.2d

1558 (11th Cir. 1986). As a summary wtness, an |IRS agent nay
testify as to the agent's analysis of the transaction which may
necessarily stemfromthe testinony of other w tnesses. The agent
may al so explain his analysis of the facts based on his special

expertise. Dotson, 817 F.2d at 1132.



In the present case, the appellants do not contest the
qualifications of Agent Copel and as an expert. Nor do they attack
the general admissibility of summary testinony by an expert
W t ness. The appell ants argue, however, that the scope of such
testinony is very limted. They assert that the testinony is
restricted to matters within the special expertise of the w tness.

Appel l ants contend that Agent Copeland did not testify as to
any matters requiring special expertise. Instead, he only repeated
selected testinony that was favorable to the governnment w thout
provi ding any expert analysis. Appel l ants, therefore, conclude
that the governnent presented Copeland in the guise of an expert
summary wtness in order to elicit otherwise inadmssible
t esti nony. In specific, appellants argue that Agent Copel and's
"selective" testinony was inproperly wused to bolster the
credibility of governnment w tnesses and to inpermssibly suggest
Agent Copel and's opinion of the credibility of the testinony. The
question, therefore, is whether Copeland s testinony fell within
his field of expertise. The answer turns, ultimately, upon what
exactly Copeland's expertise was and what type of expert he was
proffered as.

As a witness for the governnent, Copeland' s purpose was
obviously to strengthen the governnent's case. Per haps, his
testinony was selective but that is why cross examnation is
allowed. Furthernore, nerely because testinony is selective does
not mean that witness is not giving his expert opinion. An expert

"may have been selective in relying on certain evidence while



rejecting other evidence, but that was within his domain as an

expert." United States v. Barnette, 800 F.2d 1158, 1569 (11th Cr

1986) .

If a witness' expertise would be helpful to the jury, FED. R
Evip. 702, and the facts which he recounts fall within his area of
expertise, then there is nothing inproper about a selective
summary. In this case, Copel and' s speci alized know edge woul d
help the jury with the conplicated tax issues and evi dence that
were necessary to prove the indictnent. He was, therefore,
properly qualified as an expert. The facts which he recounted al so
satisfy evidentiary requi renents because they were well within his
area of expertise. As an | RS agent, he was qualified to explainto
the jury the procedures used to prepare incone tax returns and the
types of deductions clainmed by the defendants. As an |IRS |aw
enforcenent agent, the recruitnent and training techniques of
Hol nes' organi zation also fell within his expertise. And the raid
and i ntervi ews of the defendants which he conducted were within his
personal know edge as a direct fact w tness.

The appellants, however, argue that Copeland's sumary
testinony runs afoul of the Seventh Circuit's opinion in United

States v. Benson, 941 F.2d 598 (7th Cr. 1991). In Benson, the IRS

agent inproperly opined that the defendant was not entitled to
Social Security benefits for disability. W find that Benson is
i napposite as authority. Benson is distinguishable because the I RS
agent in that case was testifying about an area clearly outside of

hi s experti se.



The nore pertinent authority is United States v. Dotson, 817

F.2d 1127 (5th GCr.), aff'd in pertinent part on reh'qg, 821 F.2d

1034 (1987). In Dotson, we held that it was perm ssible for the
| RS expert to summarize and anal yze the facts indicating wllful
tax evasion so long as he did not "directly enbrace the ultinmate
gquestion of whether [the defendant] did in fact intend to evade
incone taxes." 1d. at 1132. After examning the record in this
case, we found that Copel and never testified explicitly as to the
defendants' intent or state of mnd. I nstead, he testified to
facts that were either well within his area of expertise or were
personal |y experienced by him That this testinony "bol stered” the
governnent's remaining evidence appears to be the point. The
def endants had anpl e opportunity to cross exam ne Copeland and to
present the jury with any controverted evi dence or discrepancies in
hi s testinony.

Appel l ants al so assert that, as Agent Copel and only repeated
favorable testinony, he inpermssibly made inplicit credibility

choices for the jury. As authority, they cite to United States v.

Price, 722 F.2d 88 (5th Gr. 1983). Price, however, prohibited
only an express statenent by the expert that he believed the
governnent's witnesses. The record in this case reveals no such
st at enent . Copeland's testinony was in large part factual
testinony by a wtness with personal know edge of the subject
matter. O her portions are summary in nature, but we cannot find

even a strong inference that Copeland nmade a «credibility

suggesti on.



The governnent's questions sought both summary testinony and
testinony stemm ng from Copel and' s personal investigation of the
defendants. And that is precisely the testinony given. The answer
gave neither an opinion nor a credibility determ nation but nerely
a factual recitation. Even if Copel and had given his opinion of
the evidence, it would be inpermssible only if the underlying
facts were outside the scope of his expertise. W find that they
were not; Copeland's role as case agent rendered him uniquely
know edgeabl e about the events in question.

After examning the record as a whol e, we do not believe that
the district court was manifestly erroneous in admtting Agent
Copel and' s testi nony. In our view, the nultifaceted nature of
Copel and' s expertise enconpassed all of his testinony and was
adm ssi bl e.

1]
THE SENTENCI NG GUI DELI NES

The defendants were sentenced under the United States
Sentenci ng CGuidelines (except for two of Mdore's convictions for
ai di ng and assi sting that were pre-gui delines offenses). Under the
Gui delines, a sentencing court should begin with the base offense
| evel for the object offense. All the defendants in this case were
convicted, in part, under 18 U S.C 8 371 (Conspiracy to commt
of fense or to defraud United States).

A review of the record shows that the defendants all: took
classes from Holnmes to learn the nethod of preparing illegal
anended tax returns; conducted or assisted in the teaching of other
such classes; recruited new nenbers to the organization; and

9



prepared the ill egal anended tax returns which Hol nes often si gned.
The record shows that the 26 tax preparers enployed in total by the
organi zation often worked in small groups on the returns, shared
the profits after giving Holnmes his share, and were bound by a
prom se of secrecy in regard to the organi zation. The applicable
sentencing provision is 8 2X1.1, Conspiracy.

The district court cal cul ated the base offense |level for the
appel l ants' sentences using the "intended tax |oss" figure of
approxi mately $566, 000. Section 2T4.1(J) of the applicable 1987
Sentenci ng Cuidelines assesses a base offense level of 15 for
of fenses involving a tax | oss of $500,001 to $1, 000, 000. However,
if a defendant was i n the business of preparing or assisting in the
preparation of tax returns, 8 2T1.4(b)(3) requires the addition of
two | evels. The court relied on this provision to enhance the
offense level from 15 to 17 for all the defendants. Wth the
exception of Holnes, the defendants were found to have a total
of fense |l evel of 17. The court subsequently inposed the 24 nonth
m ni mum sentence within that | evel on Moore, Florez and Rodri guez.
The court used the sane aggregated "intended tax |oss" figure of
$566, 000 to reach a base offense level of 15 for the ringleader
Hol nes, before enhancing the level to 25 for various ot her offense
characteristics and inposing a 60 nonth sentence.

The appel l ants contend that their base offense | evels should
have been cal cul ated on the government's actual tax |oss of $0.
They poi nt out that, al though the governnent actually paid out sone

of the fraudulently clained refunds before di scovering the schene,

10



t hose anmounts apparently were recovered fromthe taxpayers. They
therefore argue that, wthout the "intended tax |oss" figure, the
court woul d have reached a dramatically reduced base offense | evel
and | ower sentences. The governnent responds that the evidence
presented at sentencing clearly shows that the district court
properly calculated the "tax | oss" for sentencing.

"In examning a challenge to a sentence based on the
Gui delines, we nust accept the factual findings of the district
court unless they are clearly erroneous, but we fully review its

application of the Guidelines for errors of law " United States v.

Rodri quez, 925 F.2d 107, 109-10 (5th Gr. 1991).

The United States Sentencing Conmm ssion, QGuidelines Mnual

under which the parties were sentenced, is the focus for our
revi ew. The parties were sentenced under 8§ 2T1.4 (Aiding,
Assisting, Procuring, Counselling, or Advising Tax Fraud).
Multiple cross references exist between this section and those
dealing with false statenents on tax returns (8 2T1.3) and tax
evasion (8 2T1.1). The amount of the "tax loss" is relevant to
determ ning the base offense level for all of these offenses. The
cross references in these sections and the acconpanyi ng comments
plainly indicate that the amount of the "tax loss" is to be

calculated in a simlar manner in each provision, and that the

anount the parties attenpted to illegally obtain from the
governnment controls over their eventual failure to actually acquire

and retain their illegal refunds.
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Section 2T1.4(a) states that the base offense | evel is either:

(1) Level from§ 2T4.1 (Tax Table) corresponding to the
resulting tax loss, if any; or

(2) 6, otherw se.
Thi s subsection also instructs the court:

For purposes of this guideline, the "tax | oss" is the tax
loss, as defined in 8§ 2T1.3, resulting from the
defendant's aid, assistance, procurance or advise." |d.

The background conmments to this section provide:

An i ncreased of fense |l evel is specified for tax preparers
and advi sors because their mnmisconduct poses a greater
risk of revenue loss and is nore clearly willful. her
consideration are sinmilar to those in § 2T1.3. U S. S G
8§ 2T1.4, comment (backg' d) (enphasis added).

To determ ne the tax | oss, we nust therefore turn to Section
2T1. 3 (Fraud and Fal se Statenents Under Penalty of Perjury) which
provi des, in turn:

(a) Base O fense Level:

(1) Level from 8§ 2T4.1 (Tax Table) correspondi ng
to the tax loss, if the offense was comm tted
in order to facilitate evasion of a tax; or

(2) 6, otherw se.

For purposes of this guideline, the "tax loss" is 28

percent of the amount by which the greater of gross

incone and taxable incone was understated, plus 100

percent of the total anmount of any false credits clained
against tax. U.S.S.G 8§ 2T1.3(a) (enphasis added).

The background conmment to this section states:

This guideline covers conduct that wusually is
anal ogous to tax evasion, although the elenents differ.
Accordingly, the offense is treated nuch like tax
evasi on.

Exi stence of a tax loss is not an el enent of these
of fenses. Furthernore, in instances where the defendant
is setting the groundwork for evasion of a tax that is
expected to becone due in the future, he may nake fal se
statenents that underreport incone that as of the tine of

12



conviction may not yet have resulted in a tax loss. In
order to gauge the seriousness of these offense, the
gui delines establish a rule for determning a "tax | oss"
based on the nature and magni tude of the false statenents
made. Use of this approach al so avoi ds conpl ex probl ens
of proof and invasion of privacy when returns of persons
ot her than the defendant and co-defendants are i nvol ved.
US S G 8 2T1.3 comment (backg' d) (enphasis added).

Tax evasion is addressed in § 2T1.1. This section defines the
base of fense | evel as:

(a) Base Ofense Level: Level from§ 2T4.1 (Tax Tabl e)
corresponding to the tax | oss.

For purposes of this guideline, the "tax loss" is
the greater of: (A) the total anpunt of tax that
the taxpayer evaded or attenpted to evade; and (B)
the "tax | oss" defined in § 2T1.3.?

The application notes to this section reiterate that: "[f]or
pur poses of the guideline, the tax loss is the anmount of tax that

the taxpayer evaded or attenpted to evade." U S S G § 2T1.1

(comment n.2) (enphasis added).

In our view, the CGuideline's cross referencing and coments
all indicate that the sections nust be read concurrently. As 8§
2T1. 4 specifies that the "tax | oss" for that section is the sane as
the "tax loss" for 8§ 2T1.3, and 8§ 2T1.3 defines the "tax |oss" as
a percentage of the anmount by which incone was understated, it
seens that the "tax loss" under 8 2T.1.4 should be based on the
anount by which incone was understated on the anended tax returns
rather than on the net anobunt actually paid out by the governnent.
The coments to these sections and 8 2T1.1 reinforces this

interpretation.

1'US. S.G § 2T1.1(a) (enphasis added).
13



The appellants point to the alternative base of fense | evel of
"6" provided for in both § 2T1.3 and § 2T1.4 as a catchall
provi si on providing a sentencing | evel when ot her cal cul ated | evel s
do not apply. This appears to be an accurate characterization of
the alternative provision, but it does not affect the Cuidelines
definition of "tax loss." The background coment to § 2T1.3 set
forth previously eviscerates appellants' reliance on this argunent.

The appellants also argue that their presentence reports
erroneously state that they should be sentenced under 8§ 2T1.4 for
their conspiracy convictions as well as for their aiding and
assi sting convictions. They claim that they should have been
sentenced under 8 2T1.9 (Conspiracy to Inpair, |npede or Defeat
Tax) for their conspiracy convictions. The district court adopted
the findings and guideline applications in each defendant's
presentence report. Even if we assune that the reports incorrectly
advi se that sentencing on the conspiracy convictions be based on §
2T1.4 rather than 8§ 2T1.9, such error would not change the
appel l ants' sentences. Section 2T1.9 specifies that the base
offense is the greater of:

(1) Ofense |l evel determined from§8 2T1.1 or § 2T1.3, as
appl i cabl e; or

(2) 10.
USSG §2TL9(A.

The application notes to this section advise:

The base of fense I evel is the offense | evel (base offense
| evel pl us any appl i cabl e specific of f ense
characteristics) from§8 2T1.1 or 8§ 2T1.3 (whichever is
applicable to the underlying conduct), if that offense
|l evel is greater than 10. O herwi se the base offense
level is 10. Id. coment. (n.2).

14



As both 8§ 2T1.4 and § 2T1.9, depend on the sane criteria (8 2T1.3
and 8 2T4.1) to calculate the base offense level, the appellants
woul d have received t he sane base of fense | evel regardl ess of which
section was cited in the calculation of that |evel.

The appel lants attenpt torely on the Fourth Circuit's opinion

in United States v. Schmdt, 935 F.2d 1440 (4th Gr. 1991), in

support of their argunent that the "tax | oss" should be the anount
of taxes actually not paid to the governnent. The gover nnent
successful |y distinguishes Schm dt fromthe i nstant case and cites

a subsequent Fourth Circuit caselimting Schmdt, United States v.

Hirschfeld, 964 F.2d 318 (4th Cr. 1992). The governnent al so
cites United States v. Brinberry, 961 F.2d 1286 (7th Cr. 1992), in

which the Seventh GCircuit held that 8§ 2T1.3 expressly and
unanbi guously defined "tax loss" as the amunt owed to the
governnent rather than the anount of noney that the IRS could
actually recover. 1d. at 1292.

In our view, the plain |anguage of the Cuidelines and the
coments to the Guidelines appear to clearly support the district
court's calculation of the "tax loss." W, therefore, find no
error.

|V
SUFFI CI ENCY OF THE EVI DENCE

Appel l ant Rodriguez also attacks the sufficiency of the
evidence against him A review of the record convinces us that
thereis little nerit to this claim The evidence presented by the

gover nnment was substantial and a reasonable jury could have found

15



beyond a reasonabl e doubt that Rodriguez was guilty. W therefore

dismss this claim

\Y
| NEFFECTI VE ASSI STANCE OF COUNSEL

Rodriguez also contends that he was denied the effective
assi stance of counsel. W do not agree. Rodriguez cites no
authority to support his claim of ineffective assistance of
counsel. Even if he had done so, Rodriguez fails to satisfy the

requi renents articulated by the Suprene Court in Strickland v.

Washi ngton, 466 U. S. 668, 687 (1984). W therefore dismss this

claim

Vi
CONCLUSI ON

For all the reasons nentioned above, we find no error in the
district court's decisions to admt Agent Copel and's testinony and
to base the defendants' sentences upon an "intended tax | oss”

figure instead of an "actual tax |oss" anmount. W AFFIRM
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