UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-6152

COLUMBI A MUTUAL | NSURANCE COVPANY,
formerly known as COLUMBI A MUTUAL
CASUALTY | NSURANCE COWVPANY,
Pl ai ntiff-Appellant,
VERSUS
FI ESTA MART, | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(March 26, 1993)
Before WLLI AMS, H GE NBOTHAM and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Col unbi a Mutual | nsurance Conpany appeal s the summary j udgnment
awarded its insured, Fiesta Mart, Inc., in Colunbia' s declaratory
judgnent action on its liability (coverage) for a state court
j udgnent agai nst Fiesta. Because the state court findings inissue
-- incorporating coverage terns fromthe Colunbia policy -- were
not essential to the state court judgnent, and because privity is
| acki ng between Col unbia and Fiesta, Colunbia is not collaterally
estopped from relitigating those findings. And, because the
Col unbia policy does not cover the danages awarded by the state

court, we REVERSE and RENDER in favor of Colunbia on its



declaratory judgnent claim and REMAND for disposition of the
remai ning clains.?
l.

FromApril 23, 1987, to April 22, 1988, Col unbi a was an excess
insurer for Fiesta, which owns and operates a chain of grocery
stores in the Houston area that caters to the H spanic comunity.
From 1982 to 1988, Fiesta | eased vendor locations inits stores to
Monytron, 1Inc., which offered financial services to Fiesta's
custoners. Unknown to Fi esta, Monytron was defraudi ng custoners by
si phoning deposits and investnents through a "Ponzi schene",
involving the illegal conversion of pesos to dollars.?

Beginning in late 1988, hundreds of aggrieved custoners sued
both Monytron and Fiesta in a state court class action, claimng
viol ations of the Texas Securities Act, Tex. Rev. Cv. Stat. Ann.
art. 581-1 et seq., the Texas Deceptive Trade Practices Act (DTPA),
Tex. Bus. & Com Code Ann. 8§ 17.01 et seq., comon |aw fraud
negl i gence, and gross negligence. |In addition to econom c | osses,

the plaintiffs clainmed damages for nental anguish (sone wth

. Fi esta count ercl ai ned agai nst Col unbi a for breach of contract,
breach of a duty of good faith and fair dealing, violations of the
Texas | nsurance Code, negligence, and gross negligence. Colunbia
then counterclained for attorneys' fees, alleging that Fiesta's
countercl ains were "groundl ess and brought in bad faith or for the
pur pose of harassnent". The district court issued a 28 U S.C. 8§
1292(b) certificate on the summary judgnent, which we construed as
a Fed. R Cv. P. 54(b) certificate; and it stayed the
counterclains pending this appeal. On remand, Fiesta's counter-
cl ai ms shoul d, of course, be di sm ssed.

2 A Ponzi schene is "an investnent swindle in which sone early
investors are paid off wwth noney put up by later ones in order to
encourage nore and bigger risks". Wbster's Ninth New Coll egi ate

Dictionary 914 (1990).



physi cal manifestations) resulting from the "traumatic |oss".
Col unbi a received notice of the action in Decenber 1988; and in
January 1989, it issued a reservation of rights letter, reserving
any coverage defenses in the event Fiesta was found |iable.
Furthernore, it did not provide a defense to Fiesta.?

The plaintiffs sought approxinmately $100 nillion. But, on
August 31, 1990, 17 days before trial was to begin, Fiesta advised
Col unbi a that the case could be settled for $7 million and dermanded
that Colunbia either accept or deny coverage by Septenber 6.
Col unbia elected to stand on its prior reservation of rights.

That "trial" began and ended on Septenber 17. It |asted only
one hour, and consi sted solely of the adm ssion, w thout objection,
of several volunes of packaged exhibits. The next day, the
district court entered findings of fact and conclusions of |aw,
whi ch had been agreed upon, drafted, and submtted by the parties
before trial, holding Fiesta liable in the anmobunt of $7 mllion*

for unknowi ng violations of 88 17.46(b)(2) and (3) of the DTPA and

3 The parties dispute who did provide the defense. Col unbi a
contends that Cl GNA Property and Casual ty Conpany, which provided
Fiesta's primary liability coverage during the Colunbia policy
period, provided defense through its affiliated clains servicing
organi zation, ESIS, Inc. Fiesta denies that either CIGNA or ESI S
defended it. The Hartford Casualty Insurance Conpany, which
provided primary liability coverage for the policy period preceding
Cl GNA' s, acknow edged a duty to defend Fiesta and paid a portion of
t he defense costs.

4 The findings and conclusions refer to the judgnent as a
"conprom se agreenent"” between the parties; and, if pronptly paid,
Fiesta would be released fromliability for prejudgnent interest.



ordi nary negligence.?®

Fiesta satisfied the judgnment and demanded indemity from
Col unbi a. ® Col unbia responded by initiating this action in
Novenber 1990, seeking a declaratory judgnent that it had no duty
to indemmify Fiesta. On cross notions for sunmary judgnent, the
district court ruled for Fiesta, holding that Colunbia was
obligated to indemify it for the judgnent.

1.

Anmong ot her contentions, Colunbia nmaintains that the district

court erred in ruling (1) that Colunbia was collaterally estopped

fromrelitigating the state court's factual findings, and (2) that

5 Section 17.46(a) mnakes unlawful false, msleading, or
deceptive acts or practices in the conduct of any trade or
comerce. Section 17.46(b) provides, in relevant part:

(b) [T]he term"fal se, msleading, or deceptive acts or
practices" includes, but isnot l[imtedto, the foll ow ng
acts:

(2) causing confusion or m sunderstanding as to the
source, sponsorship, approval, or certification of goods
or services;

(3) causing confusion or msunderstanding as to
affiliation, connecti on, or association wth, or
certification by, another;

Tex. Bus. & Com Code Ann. § 17.46.

6 The findings stated that $5.5 million of the damages were
caused during the Col unbi a/ Cl GNA policy period (April 23, 1987, to
April 22, 1988). The remaining $1.5 mllion in danmages was

attributed to the Hartford policy period, and was paid by Hartford.
Fiesta demanded $4.5 mllion wth interest from Colunbia,
representing the anmount exceeding Fiesta's $1 mllion primry
coverage limt under the CI GNA policy.
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the Colunbia policy provided coverage for the damages awarded.’
Needl ess to say, we apply Texas lawin deciding these issues. Erie
R Co. v. Tompkins, 304 US. 64 (1938); Allison v. ITE Inperia
Corp., 928 F.2d 137, 138 (5th G r. 1991). And, because these are
issues of law, we review the district court's conclusions de novo.
Enserch Corp. v. Shand Morahan & Co., 952 F.2d 1485, 1492 (5th Gr
1992). Moreover, such de novo review is also required because a
summary judgnent is at issue. E.g., Johnson v. Qdom 910 F.2d
1273, 1277 (5th Gir. 1990), cert. denied, 111 S.Ct. 1387, ___ U.S.
_(12991).
A

It is well-settled in Texas that when an insurer breaches a
duty to defend its insured, it is bound, in subsequent proceedi ngs,
by a settlenent or judgnent rendered agai nst the insured. Rhodes
v. Chicago Ins. Co., 719 F.2d 116, 120 (5th Cr. 1983). But, of
course, an insured's liability and whether there is concom tant
coverage are "separate and distinct"” matters; and a prior judgnent
establishing liability is not binding in a subsequent proceedi ng on

cover age. Enpl oyers Casualty Co. v. Block, 744 S W2d 940, 943

! Col unbi a al so asserts, with considerable force, that the state
court's findings were the product of collusion between the
underlying parties and, thus, not binding on it. See Coblentz v.
Anmerican Surety Co. of New York, 416 F.2d 1059, 1063 (5th Cr

1969); Britt v. Canbridge Mutual Fire Ins. Co., 717 S. W 2d 476, 483
(Tex. App.--San Antonio 1986, wit ref'dn.r.e.). Additionally, it
contends that it had no duty to defend Fiesta, under a policy
excl usi on, because an "other insurer" at all tinmes had a duty to
defend it, or, if not, that Fiesta breached a duty to nmaintain
primary coverage containing such a duty. Because collatera
estoppel does not apply for the reasons stated infra, we need not
address these alternative contentions.
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(Tex. 1988); see also Enserch, 952 F.2d at 1493. Furt her nore

whether an insurer is bound by a specific finding from the
liability action -- i.e., whether it is collaterally estopped from
contesting that finding -- depends upon "whether the fact
determned in the prior suit was essential to the judgnent in the
prior suit, and whet her the necessary requirenent of privity exists
between the parties". Block, 744 S.W2d at 943; see al so Edi nburg
Consolidated 1.S.D. v. INA 806 S.W2d 910, 913-14 (Tex. App.--
Corpus Christi 1991, no wit). Assum ng, w thout deciding, that
Col unbi a breached a duty to defend Fiesta, we hold that it is not
bound by the hereinafter-described state court findings in issue,
because they were not essential to the liability judgnent and
because the requisite privity was | acking.

The state court finding upon which Fiesta relies states: "An
occurrence of Fiesta Mart, Inc.'s act of negligence and negligently
causi ng confusi on and m sunder st andi ng and the conti nuous exposure
to that occurrence ... proximately caused and produced resulting
property damage and bodily injury and recoverabl e attorneys' fees

.". (Enmphasi s added.) Al though coverage was not at issue in the
state court litigation, this language virtually mrrors that
contained in the relevant coverage provisions of the Colunbia

policy.?® Addi tionally, as noted, the findings precisely

8 Col unbi a' s basi c coverage cl ause provi des:

COVERAGE: The Conpany hereby agrees to indemify the
| nsured agai nst such ultimate net | oss in excess of the
Insured's primary limt as the I nsured sustai ns by reason
of liability, inposed upon the Insured by | aw or assuned
by the Insured under contract, for damages because of

-6 -



apportioned the danages between the applicable policy periods,
stating that $5.5 mllion and 80% of the court costs were
"proxi matel y caused and produced" between April 23, 1987, and Apri l
22, 1988 (the Col unbia policy period).

The characterizations of Fiesta's actions as an "occurrence"
and the danmages as "bodily injury"” and "property damage" were not
essential to determning Fiesta's liability. See Block, 744 S. W 2d
at 943 ("the recitation in the agreed judgnent that the
“[plaintiffs] sustained property danage ... as a result of an
occurrence on [a specific date within the policy period]' was not
essential indetermning [theinsured s] liability"). Furthernore,
there was no valid reason for the court to apportion the damages

bet ween the applicable policy periods. 1d. To maintain an action

personal injury or property damage to which this policy
applies, caused by an occurrence anywhere in the world.

(Enphasi s added.) The policy defined "occurrence" as foll ows:

"OCCURRENCE" neans an accident, including continuous or
repeated exposure to conditions, which results in
personal injury or property damage neither expected nor
intended from the standpoint of the |Insured. Al |
personal injury and property damage arising out of
conti nuous or repeated exposure to substantially the sane
general conditions shall be considered as arising out of
one occurrence.

(Enphasi s added.) An endorsenent to the policy nodified the
definition of "personal injury” to conformto the "bodily injury"
clause in the underlying (CIGNA) primary policy. "Bodily injury",
as defined in that policy and, thus, incorporated in the Col unbia
policy, neans

bodily injury, sickness or disease sustained by any
person which occurs during the policy period, including
death at any tine resulting therefrom

(Enphasi s added.)



under the DTPA, a consuner need only prove that a deceptive act or
practice was a "produci ng cause" of "actual damages". Tex. Bus.
Com Code Ann. § 17.50(a). Simlarly, negligence requires only
proof of "a duty of reasonable care, breach of that duty, and
damages resulting fromthe breach.” Hayes v. United States, 899
F.2d 438, 443 (5th CGr. 1990).

Addi tional ly, because "the respective positions of [Colunbia
and Fiesta] regardi ng coverage were in conflict", the parties were
not in privity. Bl ock, 744 S.W2d at 943; see also Cluett wv.
Medi cal Protective Co., 829 S.W2d 822, 827 (Tex. App.--Dallas
1992, wit denied).?®

Accordingly, we conclude that the findings in issue are not
bi nding on Colunbia and, therefore, do not preclude it from
litigating coverage in this case. Thus, we turn to whether the
Col unbi a policy covers the damages awarded agai nst Fi esta.

B

As noted, Colunbia contracted to indemify Fiesta for
liability resulting froman "occurrence", defined as "an acci dent,
i ncludi ng continuous or repeated exposure to conditions, which
results in [bodily] injury or property damage neither expected nor

intended fromthe standpoint of the Insured". For the follow ng

o Fiesta's reliance on U S. Aviation Underwiters, Inc. V.
Aynmpia Wngs, Inc., 896 F.2d 949 (5th Gr. 1990) for the
proposition that it was in privity with Colunbia is msplaced. 1In
t hat case, we recogni zed only that "an insurer which is obliged to
defend its insured but flatly refuses to do so is considered in
privity with the insured on all essential issues in the underlying
action". I1d. at 955 (enphasis added).
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reasons, we hold that the injuries found for the class action
plaintiffs were not caused by an "occurrence".

The all eged "conditions"” to which the class action plaintiffs
wer e exposed through Fiesta's negligence and DTPA viol ati ons were
the fraudulent activities of Monytron. In their conplaint, the
class action plaintiffs described these activities as "a malicious
schene ... to defraud class nenbers by inducing themthrough fal se
representations and false promses to place their savings or
investnments in ~Monytron' ". Although Fiesta attenpts to
characterize the occurrence as exposure to its own negligent and
unknowi ng acts, its liability is clearly "related [to] and
i nt erdependent” on Monytron's fraud. add Republic Ins. Co. .
Conprehensive Health Care Assoc's., Inc., 786 F. Supp. 629, 632
(N.D. Tex. 1992). Wthout that fraud, there would have been no
basis for suit against Fiesta; thus, the "ultimte issue" is
whet her the policy covers Mnytron's fraudul ent activities. See
id. (in claim against enployer for negligence with respect to
enpl oyee's sexual harassnent of fellow enployee, "occurrence"
refers to enployee's harassnent, not enployer's negligence); see
al so Thornhill v. Houston CGen. Lloyds, 802 S.W2d 127, 130 (Tex.
App.--Fort Worth 1991, no wit); Centennial Ins. Co. v. Hartford
Acci dent and I ndemmity Co., 821 S. W 2d 192, 194 (Tex. App.--Houston
[14th Dist.] 1991, no wit); Fidelity and Guaranty Ins.
Underwiters, Inc. v. McManus, 633 S.W2d 787, 790 (Tex. 1982).

Al t hough we find no guidance fromthe Texas Suprene Court on

whet her exposure to fraud constitutes an occurrence under the above



definition, we agree wth the conclusion of the Texas Court of
Appeal s in a substantially simlar nmatter, Houston Petrol eumCo. v.
Hi ghl ands I ns. Co., 830 S.W2d 153, 155-56 (Tex. App.--Houston [ 1st
Dist.] 1990, wit denied), which held that it does not. In that
case, al so a declaratory judgnent action by an insurer, the insured
had been sued by i nvestors for econom c | osses, anong ot her things,
resulting from the insured's alleged fraud with respect to a
limted partnership venture. In determ ning whether there was
"bodily injury", and applying an occurrence clause identical to
Columbi a's, the court held that "exposure to "fraudul ent prom ses,
fal se representations, and untrue statenents' does not, as a natter
of law, fall wthin the plain neaning of the definition of
occurrence'". 1d. at 156. It explained that "[t]o hold otherw se
would require us to unnaturally extend the definition of the term
“conditions,' and consequently, the definition of "bodily injury"".
| d.

Turning to whether the plaintiffs’ | ost i nvest nent s
constituted "property danmage" under the policy, the court noted
that the sanme definition of "occurrence" was applicable. But ,
instead of first determ ning whether there was an occurrence, it
ruled that the | oss was not "property danage". See id. |n Royal
Ins. Co. of America v. Quinn-L Capital Corp., 960 F.2d 1286, 1295
(5th Gr. 1992), we interpreted a simlar holding to preclude

coverage solely for lack of an occurrence, regardless of bodily



injury or property damage.!® W enphasi zed that, under an identi cal
definition of "occurrence", both an occurrence and an injury are
required for coverage. | d. Therefore, because we hold that
exposure to Monytron's fraud does not constitute an "occurrence",
we need not address whether the danages found by the state court
constitute "bodily injury" or "property damage".
L1l

For the foregoing reasons, the sunmary judgnment i s REVERSED,
and judgnent is RENDERED in favor of Colunbia on its declaratory
j udgnent (coverage) claim Because there are additional clains
pending in the district court, we REMAND for their disposition

REVERSED, RENDERED and REMANDED

10 In Quinn-L, the district court held both that all eged personal
injuries, in the form of nental anguish, were not caused by an
occurrence, and that lost investnents did not constitute property
damage. 960 F.2d at 1295.
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