IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5093

DAVI D LEE HOLLAND,

Petitioner- Appel | ant,

VERSUS
JAMES A. COLLI NS,
Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

(May 22, 1992)

Before POLI TZ, Chief Judge, KING and SMTH, G rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

David Lee Holland nakes application for a certificate of
probabl e cause ("CPC') to appeal the district court's denial of his
petition for wit of habeas corpus. On Decenber 17, 1991, w t hout
acting on the application for CPC, the panel nmgjority granted
Hol | and' s noti on for stay of execution "pending the court's en banc

decision in Gahamv. Collins . . . ." Shortly thereafter, an

opi ni on was issued in Gaham See G ahamv. Collins, 950 F.2d 1009

(5th Gr. 1992) (en banc), petition for cert. filed (Mar. 9, 1992)




(No. 91-7580). In light of G aham and for the other reasons
herei nafter expressed, we now deny CPC and vacate the stay of

executi on.

Hol | and was convicted for the capital nurder, on July 16,
1985, of two bank enployees in the course of commtting and
attenpting to commt bank robbery. The facts and earlier proce-
dural history of the case are set forth in the conprehensive

opi nion of the Texas Court of Crimnal Appeals. See Holland v.

State, 761 S.W2d 307 (Tex. Crim App. 1988), cert. denied, 489

U S 1091 (1989). Holland filed a state habeas petition with the

court of crimnal appeals, which denied all relief. See Ex parte

Hol | and, No. 70,970 (Tex. Crim App. Cct. 16, 1991). Holland filed
his first federal habeas petition on Decenber 11, 1991.

In a lengthy nenorandum and order, the district court on
Decenber 17, 1991, denied Holland's notion for stay of execution,
dism ssed his habeas petition, and denied CPC Also on
Decenber 17, Holland filed a notion for stay of execution and
application for CPC with this court. That sane day the pane
maj ority, w thout taking action on the application for CPC, granted

the stay. Holland v. Collins, 950 F.2d 169 (5th Cr. 1991) (per

curiam
In his application for CPC, Holland presents two issues.
First, he asserts that mtigating evidence of his positive

character traits required an additional instruction to the jury



under Penry v. Lynaugh, 492 U S. 302 (1989). Second, he contends

that a confession was obtained from himin violation of, inter

alia, Mranda v. Arizona, 384 U S. 436 (1966).

.
A

Hol | and presented evidence of positive character traits,
including a good work history, honesty, and courtesy. O her
evi dence indicated that he was renorseful for the nurder of which
he was convi cted. Hol | and' s attorney requested that additional
instructions be given to the jury in order to cure what Holl and
clains is a constitutional defect in the Texas capital sentencing
statute, Tex. Code im P. art. 37.071,' as it existed at the tine
of his conviction.

Specifically, Holland clains that w thout such instructions,
the jury was unable to give full effect to Holland's mtigating
evi dence, as the evidence had value for Holland outside the second
speci al issue regardi ng future dangerousness. Thus, Hol | and argues
that a "rational juror could have concluded that, evenif likely to

be dangerous in the future, David Hol |l and neverthel ess deserved to

1 Art. 37.071(b) reads in relevant part as foll ows:

On concl usion of the presentation of the evidence, the court
shall subnmit the follow ng Issues to the jury:

(1L whet her the conduct of the defendant that
caused the death of the deceased was committed

del i berately and with the reasonabl e expectation that
Ehed?eath of the deceased or another would result;

an

whether there is a probability that the

(2
def endant would commit crimnal acts of violence that
woul d constitute a continuing threat to society.
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live because of his long productive life of good deeds, |oving
famly and caring and respectful friends."

Hol | and al so clains that the failure to define certain terns
inthe second puni shnment question rendered such mtigating evidence
irrel evant. That is, he asserts that, w thout sone standard to
guide the jury's deliberations, the standard of proof for "future
dangerousness" is so uncertain that a small anpunt of evidence w |
support an affirmati ve answer to the second jury interrogatory and
that such evidence is not subject to being offset by mtigating
evi dence.

As the state notes, however, all that is required is that the
jury be permtted to consider the mtigating evidence and give it
ef fect. As we stated in Graham where the mgjor thrust of a
defendant's mtigating evidence can be considered by the jury,
there is no need for additional jury instructions. G aham 950
F.2d at 1026-30. "That is particularly appropriate in a case such
as this, where there is no {major thrustz of any of the mtigating
evi dence which is not rel evant to support a negative answer to the
second special issue . . . ." 1d. at 1027

The mtigating evidence presented by Holland is the sane type
of evidence that we determined in Gaham to be sufficiently
cogni zable in the jury's consideration of the second jury
i nterrogatory. As in Gaham Holland' s evidence of positive
attributes would have indicated to the jury that the crinme was
aberrational and that he would not be a continuing threat to

society. As we observed in G aham



this sort of evidence is different in kind from that
involved in Penry, as its relevance to each of the
speci al issues, and particularly the second, is entirely
in the direction of a negative answer, and it has no
tendency to reduce culpability for the particular crine
charged in any way not enconpassed wi thin one or nore of
the special issues. Unli ke Penry type disability
evidence, which can reduce culpability where it is
inferredthat thecrineis attributable to the disability
whi | e ot her sim | ar of fenders have no such "excuse," good
character evidence provides no variety of "excuse."
Furt her, absent sone unusual indication of an essentially
permanent adverse change in character (e.g., brain
damage), to the extent that the testinony is convincing
that the defendant's general character is indeed good it
wll also, to essentially the sane extent, be convincing
that he will not continue to be a threat to society.

Id. at 1033.

| nportant to the Graham analysis is that no additional jury
instruction is required "where no major mtigating thrust of the
evidence is substantially beyond the scope of all the special
i ssues. " ld. at 1027. Thus, the jury was able adequately to
consider Holland's mtigating evidence under the second specia
issue even if, arguably, such evidence had some mtigating
rel evance beyond t he scope of the Texas special issues. Simlarly,
we noted in G ahamt hat

it appears to us that the principal mtigating thrust of

all this evidence is to suggest that the [nurder was]

aberrational and atypical of Grahanmis true character and

that he thus had potential for rehabilitati on and woul d

not be a continuing threat to society. As such, the

mtigating force of this evidence can adequately be given

ef fect under the second special issue.

Id. at 1032.

B

The above-di scussed evidence is all the evidence that, prior



to G aham Holland clained was mtigating. Now, in a post-Gaham
brief requested by the court, he asserts, as mtigating evidence,
the fact that he arguably suffers from antisocial personality
di sorder (APD). At the punishnent phase, the state sought to
establish that Holland suffers from APD and used it to support an
affirmative answer to the i ssue on future dangerousness. Holl and,
on the other hand, argued to the jury that he did not suffer at al
from APD.

Because of this dianmetric reversal of position, Holland is
raising an argunent for the first time on appeal, a tactic

condemed by, e.g., Buxton v. Lynaugh, 879 F.2d 140, 148 (5th Cr

1989), cert. denied, 110 S. C. 3295 (1990). Particularly in
view of the fact that, prior to the filing of this latest brief,
Hol | and always has contended that the diagnosis of APD was
erroneous, he cannot, in the light of an unfavorable decision in
G aham now nmake an about-face and attenpt, for the first tinme on
appeal ,2 to present APD as mitigating evidence of the sort that is

cogni zabl e under Penry.

| V.
As the only other issue presented in his application for CPC,
Hol | and argues that the state secured a confession fromhimin the
absence of a valid waiver of his right to remain silent. W find

this issue to be without nerit and adopt the explanation set forth

2 Hol ' and did not even raise the issue regarding APD in his application
for CPC but, instead, waited until his execution had been stayed and he had
been given an opportunity to file a post-Gaham brief.
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in part VI of the dissenting opinion to the panel majority's order

granting stay. See Holland v. Collins, 950 F.2d at 172-73 (Smth,

J., dissenting).

L1l
In Iight of G aham Holland has failed to nmake a "substanti al

show ng of the denial of a federal right." Barefoot v. Estelle,

463 U.S. 880, 893 (1983). He has not "denonstrate[d] that the
i ssues are subject to debate anong jurists of reason; that a court
could resolve the issues in a different nmanner; or that the
gquestions are worthy of encouragenent to proceed further." Byrne
v. Butler, 845 F.2d 501, 505 (5th Gr. 1988) (citing Barefoot, 463
US at 893 n.4). Accordingly, his application for CPC nust be,
and i s hereby, DENIED. The stay of execution previously entered by
this court is hereby VACATED.



