IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4485

BARBARA LANDGRAF,
Pl ai ntiff-Appellant,

ver sus

USI FI LM PRODUCTS,
BONAR PACKAG NG, INC., and
QUANTUM CHEM CAL CORPORATI CON,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(July 30, 1992)
Bef ore GOLDBERG H GE NBOTHAM and DAVIS, Circuit Judges.

H G3 NBOTHAM Circuit Judge:

Bar bara Landgraf brought suit agai nst her enployer asserting
sexual harassnent and retaliation clains under Title VII. After
a bench trial, the district court entered judgnent in favor of
the defendants. Although the district court found that sexual
harassnment had occurred, it concluded that Landgraf had not been
constructively discharged and therefore was not entitled to any
relief under Title VII. Landgraf asserts on appeal that the
district court clearly erred in finding that she was not
constructively discharged and that the district court erred in
failing to nake factual findings on her retaliation claim She

al so argues that she is entitled to nom nal danages even if she



is unable to denonstrate a constructive discharge. Finally, she
asserts that the danmage and jury trial provisions of the Gvil
Ri ghts Act of 1991 should be applied retroactively to her case.
W affirmthe district court's judgnment in all respects and find
that the Gvil R ghts Act of 1991 does not apply to this case.

| .

Landgraf worked for USI Film Products in its Tyler, Texas
production plant on the 11:00 p.m to 7:00 a.m shift. From
Septenber 1984 to January 1986, she was enployed as a materials
handl er operating a machi ne whi ch produced several thousand plastic
bags per shift. Wile she worked at the plant, fellow enpl oyee
John Wl lianms subjected her to what the district court described as
"continuous and repeat ed i nappropri ate verbal comments and physi cal
contact." The district court found that this sexual harassnment was
severe enough to nmake USI a "hostile work environnment" for purposes
of Title VIl liability. The harassnent was nade nore difficult for
Landgraf because WIllians was a union steward and was responsi bl e
for repairing and nmaintaining the machine Landgraf used in her
wor K.

Landgraf told her supervisor, Bobby Mrtin, about WIIians'
harassnment on several occasions but Mrtin took no action to
prevent the harassnent from conti nuing. Only when Landgraf
reported the harassnent to USI's personnel nmanager, Sam Forsgard,
was WIIlians' behavior investigated. By interview ng the other

femal e enpl oyees at the plant, the investigation found that four



wonen corroborated Landgraf's reports of WIIlians engaging in
i nappropriate touchi ng and three wonen reported verbal harassnent.

WIllians denied the charges, contending that "they are all
lying." WIIlianms was given a witten reprinmand for his behavior,
but was not suspended, although the witten policies of USI |ist
sexual harassnent as an action "requiring suspension or dism ssal."
He was technically transferred to anot her departnent, however, USI
officials conceded that he would still be in Landgraf's work area
on a regular basis. This transfer was not a form of discipline
against WIllians; as soon as Landgraf resigned he was transferred
back to the original departnent.

The investigation dealt not only with WIlians' behavi or but
al so invol ved questioning enpl oyees about their relationship with
Landgraf. On January 13, 1986, Forsgard, WIson, and Martin net
wi th Landgraf. According to WIlson's notes describing the neeting,
Forsgard first told Landgraf that her clai mhad been investigated
and that USI had taken the action it deenmed appropriate. The
meeting then turned to focus on Landgraf's problens in getting
along with her co-workers. She was told that she was very
unpopul ar and was "anong [ her] own worst enemes."” Wen Landgraf
asked whet her anyt hi ng was goi ng to happen to WIllians she was told
that USI had taken what it considered appropriate action and to
notify themif WIllians attenpted to take revenge.

After working just two nore shifts, Landgraf |eft her job at
USI. She left a letter addressed to her coll eagues stating that

"the stress that each one of you help [sic] to put on ne, caused ne



to leave ny job." The letter did not refer to the sexual
harassnment or to WIllians by nane. Approximately two days |ater,
Landgraf spoke to her supervisor about her decision to resign and
specifically attributed it to the harassnent by WIIi ans.

.

It is uncontested that Barbara Landgraf suffered significant
sexual harassnment at the hands of John WIllians during her
enpl oynent with USI. This harassnent was sufficiently severe to
support a hostile work environnent claimunder Title VII. Meritor

Savi ngs Bank, FSB v. Vinson, 106 S.C. 2399 (1986). She reported

this harassnent to her enpl oyer through supervi sor Bobby Martin on
several occasions and no corrective action was tinely taken.
Because Landgraf voluntarily left her enploynent at USI,
however, she nust denonstrate that she was constructively
di scharged in order to recover back pay as danmages. |In order to
denonstrate constructive discharge, she nust prove that "working
conditions would have been so difficult or wunpleasant that a
reasonabl e person in the enpl oyee's shoes woul d have felt conpel | ed

toresign." Bourque v. Powell Electrical Mg. Co., 617 F.2d 61, 65

(5th Cr. 1980); Jurgens v. EEQCC, 903 F.2d 386, 390-91 (5th G

1990) . The district court found that the sexual harassnent by
WIlians was not severe enough that a reasonabl e person woul d have
felt conpelled to resign. This conclusion was strengthened by the
district court's finding that at the tinme Landgraf resigned USI was
taking action reasonably calculated to alleviate the harassnent.

The district court further found that "as evi denced by t he | anguage



in her resignation letter, Landgraf's notivation for quitting her
enpl oynent with USI was the conflicts and unpl easant rel ati onshi ps
she had with her co-workers."

Landgraf argues first that the district court clearly erred in

finding that USI had taken steps reasonably calculated to end the

har assnent . W di sagree. Qur review of the district court's
factual finding is limted. As the Suprene Court has recently
described the scope of our review "If the district court's

account of the evidence is plausible in light of the record viewed
in its entirety, the court of appeals may not reverse it even
t hough convinced that had it been sitting as the trier of fact, it

woul d have wei ghed t he evidence differently." Anderson v. Bessener

Gty, 470 U.S. 564, 573-74 (1985). There was evi dence that USI had
given Wllianms its nost serious form of reprimand and acted to
reduce his contact with Landgraf at the workpl ace. Landgr af
testified that WIlianms continued to harass her after his
repri mand, however, she did not report these incidents to USI
before resigning. Title VII does not require that an enpl oyer use
the nobst serious sanction available to punish an offender,
particularly where, as here, this was the first docunented of fense
by an individual enployee. The district court did not clearly err
in concluding that USI took steps reasonably cal culated to end the
har assnent .

Landgraf argues that the finding of no constructive di scharge
was clearly erroneous. W di sagree. The district court, after

hearing all the testinony in this case, concluded that Landgraf



resigned for reasons unrel ated to sexual harassnent. The evidence
inthis case presented two possi bl e reasons for Landgraf's deci sion
to resign: problens with her co-workers, as evidenced by her note
or sexual harassnent as stated in conversation with Bobby Martin.
Landgraf testified at trial that the sexual harassnent was the
reason for her resignation. She also stated that the reference to
"the devil [who] has been your | eader so far” in her resignation
note was actually a reference to WIIians. The district court
concl uded based upon this testinony and the note itself that the
problems with her co-workers actually caused her resignation.
G ven these two plausible interpretations of the evidence, we nust
affirmthe district court's finding. Landgraf also asserts that
the conflicts she had with her co-workers were as a result of her
problenms with WIIlians. There was conflicting evidence on this
question and the district court specifically found that Landgraf's
conflict with her co-workers was unrel ated to t he sexual harassnent
by Wllianms. The district court did not clearly err in finding
that Landgraf |eft her enploynent at USI for reasons unrelated to
sexual harassnent.

Moreover, even if the reason for Landgraf's departure was the
harassnment by Wl lianms, the district court found that, particularly
inlight of the corrective actions taken by USI i nmedi ately before
Landgraf resigned, the level of harassnment was insufficient to
support a finding of constructive discharge. To prove constructive
di scharge, the plaintiff nust denonstrate a greater severity or

pervasi veness of harassnent than the mninmumrequired to prove a



hostile working environnent. Pittman v. Hattiesburg Minicipa

Separate School District, 644 F.2d 1071, 1077 (5th Cr. 1981)

(constructive discharge requires "aggravating factors"). The
harassnment here, while substantial, did not rise to the |level of
severity necessary for constructive discharge. Al t hough USI's
i nvestigation of this incident nmay not have been overly sensitive
to Landgraf's state of mnd, the conpany had taken steps to
alleviate the situation and told Landgraf to |l et them know of any
further problens. A reasonable enployee would not have felt
conpelled to resign imediately followng the institution of
measures which the district court found to be reasonably cal cul ated
to stop the harassnent. We cannot say that the district court
clearly erred in rejecting the claimof constructive discharge.
L1,

Landgraf asserts that the district court erred in failing to
make findings of fact and conclusions of law with regard to her
retaliation claimagainst USI. USI argues that no findings on the
retaliation claimare necessary because Landgraf failed to prevai
on her claimof constructive discharge. W agree.

An adverse negative enpl oynent actionis a required el enent of

aretaliationclaim Collins v. Baptist Menorial Geriatric Center,

937 F.2d 190, 193 (5th Cr. 1991). The only possible adverse
enpl oynent action that Landgraf suffered after she conplained to
Martin about the sexual harassnment would be the alleged
constructive di scharge. Because the district court found that the

reason Landgraf resigned her position was her trouble getting al ong



w th her co-workers, she cannot prove constructive di scharge on the
basis of retaliation. As noted above, Landgraf asserts that her

troubles with her co-workers were as a result of her conplaints

about Wl lians' harassnent. However, the district court explicitly
found to the contrary and we cannot say that that finding was

clearly erroneous. Accordingly, Landgraf's retaliation claim
cannot prevail because she suffered no adverse enpl oynent action as

a result of her conplaints. Collins, 937 F.2d at 193.

| V.

Landgraf argues that even if she fails to denonstrate that she
was constructively discharged, she may still be awarded nom na
damages which would carry with them an award of attorneys' fees.
We recogni ze that sonme confusi on may have ari sen fromour statenent

in Joshi v. Florida State Univ., 646 F.2d 981, 991 n.3 (5th Gr.

Unit B 1981), indicating in dicta that in sone cases an enpl oyee
who suffered fromillegal discrimnation but was ineligible for
back pay m ght be entitled to nom nal danages. Several circuit
courts have explicitly held that such nom nal danages are avail abl e

under Title VII in some cases. Huddl eston v. Roger Dean Chevrol et,

845 F.2d 900, 905 (11th G r. 1988); Baker v. Wyerhaeuser Co., 903

F.2d 1342 (10th Gr. 1990). See also Katz v. Dole, 709 F.2d 251

253 n.1 (4th Cr. 1983); T & S Service Associates v. Crenson, 666

F.2d 722, 728 n.8 (1st Cr. 1981). Only the Seventh Circuit has
directly rejected the award of nom nal damages as relief in Title

VIl cases. Bohen v. City of East Chicago, |ndiana, 799 F.2d 1180,

1184 (7th Cir. 1986).



We conclude that the Bohen court's rejection of nom nal
damages as a Title VII renedy is the correct interpretation of the
statutory schene.! Title VII provides that where a court finds
that an enpl oyer has engaged in unlawful enploynent practices, it
may order action "which may include, but is not limted to,
reinstatenment or hiring of enployees, with or wthout back pay,

.or any other equitable relief as the court deens appropriate.™
42 U.S.C. § 2000e-5(0). We have consistently interpreted this
provision to nmean that "only equitable relief is available under

Title VII." Bennett v. Corroon & Black Corp., 845 F.2d 104, 106

(5th Cr. 1988). Nom nal damages such as those awarded in
Huddl eston and Baker are legal, not equitable relief and are
therefore outside the scope of renedies avail able under Title VII.
Bohen, 799 F.2d at 1184 (danmages unavail able to redress Title VII
violations that do not result in discharge).

Landgraf al so asserts that sheis entitled to equitable relief
in the form of a declaratory judgnent, relying on the Eighth

Circuit's opinionin Bibbs v. Block, 778 F.2d 1318 (8th Cr. 1985).

We conclude that no declaratory judgnent is appropriate in this

case. The purpose of equitable relief under Title VII is "to
restore the victim of discrimnation to fruits and status of
enpl oynents as if there had been no discrimnation." Bennett, 845

F.2d at 106. Here, because Landgraf voluntarily left her

W note, of course that under the anendnents to Title VI
inthe Cvil Rights Act of 1991, renedies will no |onger be
limted to equitable relief. However, for the reasons discussed
bel ow, those anmendnents do not apply to this case.

9



enpl oynent she was not deprived of any fruits of enploynent as a
result of the sexual harassnent. Her argunent that she is entitled
to a declaratory judgnment for purposes of vindication because she
prevail ed on the issue of whether sexual harassnment occurred nust

also fail. See Laboeuf v. Ransey, 503 F. Supp. 747 (D. Mass. 1980)

(all owm ng decl aratory judgnment for purposes of vindication). USI
did not dispute at trial the fact of Landgraf's sexual harassnent.
The only issues disputed were the propriety of USI's reaction to
t he harassnent and Landgraf's reason for resigning. Landgraf did
not prevail on either of these issues and the district court did
not err in refusing to grant a declaratory judgnent.

V.

Finally, we address the question of whether any provisions of
the Cvil Rights Act of 1991 apply to this case. Two provisions of
the Act would affect this case if applicable: the addition of
conpensatory and punitive damages and the availability of a jury
trial. CGvil Rights Act of 1991, Pub. L. No. 102-166, 8§ 102(a)(1),
102(c), 105 Stat. 1072-73 (1991).

We recently addressed the issue of the Act's retroactivity in

Johnson v. Uncle Ben's, Inc., F.2d _ , 1992 W 147678 (5th
Cr. July 1, 1992), where we joined the other circuit courts which
have ruled on the issue in holding that 8 101(2)(b) of the Act does
not apply to conduct occurring before the effective date of the

Act. See Luddington v. Indiana Bell Tel ephone Co., F.2d |

1992 W. 130393 (7th Cir. June 15, 1992); Fray v. Oraha Wrld Herald

Co., 960 F.2d 1370 (8th Gr. 1992); Vogel v. Gty of Gncinnati,

10



959 F.2d 594 (6th Cr. 1992). W need not repeat here our
di scussion of the legislative history of the Act. For the reasons
explained in Johnson, we conclude that there is no clear
congressional intent on the general issue of the Act's application
to pending cases. W nust therefore turn to the I egal principles
applicable to statutes where Congress has renmained silent on their
retroactivity.

As we noted in Johnson the |egal principles surrounding the
retroactive application of statutes are sonmewhat uncertainin light

of the Suprenme Court's decisions in Bradley v. R chnond Schoo

Board, 416 U.S. 696 (1974) and Bowen v. Georgetown University

Hospital, 109 S.C. 468 (1988). W need not resol ve the recogni zed
tensi on between the Bradl ey and Bowen cases, however, in order to

resolve the issue facing us here. See Kaiser Al um num & Chem

Corp. v. Bonjorno, 494 U. S 827, 837, 110 S.Ct. 1570, 1572 (1990).

Even under the standard set forth in Bradl ey we concl ude that these
two provisions of the Act should not be applied retroactively to
this case.

The rule set forth in Bradley is that a court nust "apply the
law in effect at the tine it renders its decision, unless doing so
woul d result in manifest injustice or there is statutory direction
or legislative history tothe contrary." Bradley, 416 U.S. at 711
In determ ning whether retroactive application of a statute w |
wreak injustice, we consider "(a) the nature and identity of the
parties, (b) the nature of their rights, and (c) the nature of the

i npact of the change in | aw upon those rights." Belser v. St. Paul

11



Fire and Marine Ins. Co., F.2d _ (5th Gr. July 9, 1992),

citing Bradley, 416 U S. at 717, 94 S.C. at 2019.

W turn first to the provision allowng either party to
request a jury trial. Wen this case was tried in February 1991,
the district court applied the lawin effect at that tinme when it
conducted a bench trial on the Title VII clains. We are not
per suaded t hat Congress i ntended to upset cases which were properly

tried under the law at the tine of trial. See Bennett v. New

Jersey, 105 S. C. 1555 (1985) (Court would not presune that
Congress intended new grant regul ations to govern review of prior
grants). To require USI to retry this case because of a statutory
change enacted after the trial was conpl eted woul d be an injustice
and a waste of judicial resources. We apply procedural rules to
pendi ng cases, but we do not invalidate procedures followed before

the new rul e was adopted. Belser, F.2d __ at

We now turn to whether the Act's provisions for conpensatory
and punitive damages apply to pendi ng cases. W concl ude that they
do not. Retroactive application of this provision to conduct
occurring before the Act would result in a manifest injustice. The
addition of conpensatory and punitive damges to the renedies
available to a prevailing Title VII plaintiff does not change the
scope of the statute's coverage. That does not nean, however, that
these are inconsequential changes in the Act. As Judge Posner

notes in Luddi ngton, "such changes can have as profound an i npact

on behavi or outside the courtroomas avowedl y substanti ve changes. "

Unlike all ow ng prevailing plaintiffs to recover attorneys' fees as

12



in Bradley, the anended damage provisions of the Act are a
seachange in enployer liability for Title VII violations. For
| arge enployers, the total of conpensatory and punitive damage
which they are potentially liable can reach $300,000 per claim
Cvil R ghts Act of 1991, § 102(3)(b)(3).

The neasure of manifest injustice under Bradley is not
controlled by formal |abels of substantive or renedial changes.
| nstead, we focus on the practical effects the anendnents have upon
the settled expectations of the parties. There is a practica
point at which a dramatic change in the renedi al consequences of a
rule works change in the normative reach of the rule itself. It
would be an injustice within the neaning of Bradley to charge
i ndi vidual enployers with anticipating this change in damages
avai l abl e under Title VII. Unli ke Bradley, where the statutory
change provided only an additional basis for relief already
avai |l abl e, conpensatory and punitive danages i npose "an addi ti onal
or unforeseeable obligation" contrary to the well-settled |aw
before the amendnents. 416 U.S. at 721. We conclude that the
damage provisions of the Cvil R ghts Act of 1991 do not apply to
conduct occurring before its effective date.

The judgnent of the district court is AFFI RVED
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