IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3778

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT F. COLLINS
and
JOHN H. RGSS,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Sept enber 10, 1992)
Before KING JOLLY, and SMTH, G rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Def endants Robert F. Collins, a United States District Judge
of the Eastern District of Louisiana, and John H Ross, Collins's
longtime friend, challenge their convictions for bribery, con-
spiracy, and obstruction of justice. They also challenge the
district court's calculation of their sentences. Finding no er-
ror, we affirm

| .

In the sunmer of 1989, Gary Young was about to be indicted

in the Eastern District of Louisiana for his role in a 1985 mari -

huana inportation operation. Two of Young's coconspirators had



been indicted, and Young feared that they would inplicate himin
t he operati on.

Young's attorney, Frank DeSal vo, informed himthat his case
woul d probably be assigned to Collins, as Collins had handl ed the
cases of Young's coconspirators. At this tinme, Young asked
DeSalvo to initiate plea negotiations wth the governnent. He
al so considered using bribery as a neans of solving his probl ens
with the |aw

In late August or early Septenber of 1989, a business
associ ate of Young's, John Yenelos, suggested that he contact
Ross. Yenel os told Young that Ross mght be able to help him
bribe Collins. Young was already famliar with Ross, as he had
had corrupt dealings with him in the past. On Yenel os's
suggestion, Young called Ross in early Septenber to arrange a
meet i ng.

That neeting took place on Septenber 14. Ross told Young
that he was very close to Collins and could take care of the
matter. Ross was concerned, however, that he had not received
the noney Young owed himfromtheir |ast payoff deal )) a schene
that involved Yenelos as well. In addition, Ross told Young that
he woul d have to go through Yenelos if he wanted his help.

Young called Yenelos the next day and told him of his
conversation with Ross. Young did not hear from Ross again for
about two weeks. During this tine, Young nmade up his mnd to
cooperate with the governnent and to sign a plea agreenent.

DeSalvo already had net with federal authorities to discuss the



possibility.

Young signed a plea agreenent on Septenber 27. At this
point, the authorities expected Young to cooperate with regard to
drug traffickers.

On Septenber 28, Yenel os contacted Young to set up a neeting
for later that day to discuss Ross. Young told DeSal vo that he
had been contacted, and DeSalvo contacted the federal
aut horities. Special Agent Freddy Ceveland of the Federal
Bureau of Investigation ("FBI") then contacted Young.

Young told Ceveland that he had been contacted by Yenel os
about Ross. He also told him about his prior corrupt dealings
Wi th Ross and about Ross's suggestion that he could help himwth
Col I'i ns. Young offered to tape his wupcomng neeting wth
Yenelos, but Ceveland told him that he could not obtain
permssion to do so on such short notice. Young taped the
nmeeti ng anyway, W thout C evel and's know edge.

At the neeting, Young asked Yenelos to arrange a neeting
wth Ross; Yenelos set up a neeting for the next day,
Sept enber 29. For this neeting, the FBI fitted Young with a
hi dden recordi ng devi ce.

Young, Yenelos, and Ross net on Septenber 29 in Yenelos's
office. 1In a conversation out of the presence of Yenelos, Young
and Ross struck a deal to bribe Collins. Ross confirnmed that he
could help Young if his case were assigned to Collins, stating
that "I want to nake sure that he's gonna have the case." Ross

promsed to "try not to get you any jail tine." I n exchange,



Young agreed to pay Ross $100,000. Ross asked for $5,000 right
away and stated that Young could pay in installnents, saying "we
can start off with 2500." Young promsed to get Ross $2,500 in
the next week or so. He then paid Ross the $1,400 he owed from
their | ast payoff deal and gave him $100 that was "extra."

Young paid Ross the initial $5,000 in three installnents:
$2,500 on October 11, $1,500 on Cctober 19, and $1,000 on
Cct ober 25.! Young and Ross al so net on Cctober 12, at which tine
Ross rem nded Young that he could help himonly if his case were
assigned to Collins. Ross stated that "our arrangenent is based
upon getting it into his court” and that "I'monly comnmtted to
Collins."

After the COctober 12 neeting, the FBlI referred the
investigation to the Public Integrity Section of the Justice
Departnent, as it involved potential wongdoing by a federal
j udge. On Novenber 30, the Public Integrity Section notified
Fifth Crcuit Chief Judge Charles dark of the allegations
agai nst Col lins. Chief Judge Cdark then assigned Fifth G rcuit
Judge John M Duhé to oversee the investigation.

Ross and Young net on January 22, 1990, to discuss the
prospect of obtaining help from Collins. In a telephone

conversation of February 1, Ross told Young that he had net with

Collins on January 29 and that they had had "a nice chat." Ross
stated that "I didn't, didn't discuss anything by nane or
anything like that, | just told him that, ah . . . you know,

! The noney was provided by the FBI.
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there's a situation. And before it cones up we'll have |unch and
all that business."

On March 16, the governnent activated pen registers and
trap-and-trace devices on tel ephones |located in Ross's office at
t he Regi onal Pl anning Comm ssion ("RPC'), his private real estate
office, and his hone. These actions were authorized by Judge
Duhé. On April 5, Young was indicted on three drug-rel ated
counts in the Eastern District of Louisiana pursuant to the
Septenber 27 plea agreenent. The case was randomy assigned to
Judge Patrick Carr. On April 25, Young net with Ross and showed
himthe indictnment. Young told Ross that DeSal vo was preparing a
motion to transfer the case to Collins. Ross again confirned
that getting the case to Collins was the critical part of the
bargain, stating, "That's all | want to happen. That's all |
want to know. That's all | want."

Ross al so confirnmed that he had nentioned the "situation" to

Collins, who had told Ross to |l et him know when the matter woul d

cone up. Ross stated that once the transfer notion was filed,
"' m going to see Collins and tell him . . . to ask for the
case . . . well what | nean by ask was, not to refuse to accept
the case.” Ross told Young that "as soon as you hear that

Collins got the case you get on your knees and thank God."

On May 16, Young net with Ross and told himthat DeSal vo and
Assistant United States Attorney Albert Wnters had scheduled a
t el ephone conference call with Collins for the next day, My 17,

to di scuss whether Collins would accept Young's case. In Young's



presence, Ross placed a call to Collins's chanbers in New Ol eans
and talked with his secretary. He asked her to let "Bob" know
that he needed to see himthe foll ow ng day.

Later that day, Young again nmet wth Ross and gave him
$2,500.2 Ross told Young, "lI'm gonna take himto lunch, and I'm
gonna work out sone arrangenents.” Young told Ross that he would
get Ross whatever he needed, and Ross responded that "you know
what you had agreed to, so |I'mworking out of that."

The next day, May 17, Ross had lunch with Collins at Pete's
Pub at the Hotel Intercontinental in New Oleans. After |unch,
Ross called Young and told himthat he had had a two-hour |unch
wth their "friend" who "gave ne his direct nunber so | can call
him . . . later on this afternoon . . . after he's had a
di scussion with a few people on the tel ephone.™

At 5:36 p.m later that sane day, Collins, DeSalvo, and
Wnters conducted the scheduled conference call, during which
Collins agreed to take Young's case. At 5:47 p.m, Ross placed a
call to Collins, using Collins's private chanbers line for the
first tinme. | medi ately thereafter, Ross called Young to tell
hi mthat Collins had accepted his case.

On May 18, Ross told Young that he had nade sone commitnents
based upon what Young had told him previously. Referring to
Collins, Ross said, "He wants at |east 50 percent before
you know, 50 now and 50 after he does what he's going to do."

Ross added, "Let ne tell you what |'m doing with him ['"'m

2 This noney al so was provided by the FBI.
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wor king on a 50-50, see. So that every tine you give ne, if you
give ne this, I'mgiving himhalf." Young stated that he could

have $20,000 by the followi ng Wednesday, May 23. Ross replied

"Ckay. Cause |'m gonna call him and tell him what he can
expect." Imediately thereafter, Ross placed a call to Collins's
chanbers.

At this point, Judge Duhé granted the governnent's
application to place a wretap on Ross's private office and hone
tel ephone lines. The wretaps becane operational on those lines
on May 21 and May 22, respectively.

On May 23, Young net Ross in his RPC office and gave him
$20,000 in prerecorded bills; they agreed that Young would pay
anot her $30,000 the follow ng Wdnesday, My 30. Soon after
Young |l eft Ross's office, Ross dialed Collins's private chanbers
nunber six tinmes in tw hours. Wen he finally reached Collins,
he said he needed to see him to "talk about the property,"”
adding, "I have an estimate for you." Collins replied, "Ch yeah.
Ckay, when?" They agreed they would talk again later in order to
arrange a neeting.

A couple of hours later, Ross called Collins again. Collins

suggested that they neet at Pete's Pub to have a drink. Ross
replied, "Uh, | don't have no problem with that, uh, | need, |
uh, would | be able, to de-, deliver those estimtes to you?"
Collins replied, "Yeah . . . Yeah, |I'msure."

About ten mnutes later, the two net at Pete's Pub. Ross

was carrying a brown folder, which Ross placed between them on



the table. They tal ked for about one-half hour; neither touched
the folder. \Wen they got up to leave, Collins took the folder
with him

Ross and Young net the next day, May 24, at which tine Ross
described his neeting wth Collins "over in Pete's Pub |ast
night." Ross said that Collins wanted Young to get letters from
peopl e who would say favorable things about Young; these would
"justif[y] his action" in sentencing Young. Ross also told Young
that Collins wanted him to act "scared to death" at his plea
heari ng. He added that Collins warned Young to "keep his nouth
closed,"” as a light sentence could | ook suspicious. He stated

that Collins "m ght even be scrutinized about it. Finally, Ross
added that Collins did not want anyone to know that "there was
any cash involved."

On that sane day, Ross |eased an anonynous safe deposit box
at the Security Center, a private comercial storage facility
that rents both anonynous and naned boxes. On May 30, Young gave
Ross $30,000 in prerecorded bills; soon thereafter, Ross went to
the Security Center. That sanme day, Young appeared in court
before Collins and pleaded guilty to two counts of the
indictment. Collins set Young's sentencing for August 8.

That afternoon, Young told Ross that he had thought he was
to be sentenced before Collins went on vacation in July and asked
Ross to find out why that had not occurred. Later that day, Ross

called Collins on his private line and told him that he had

t hought he was going "to try to dispose of that property before



going on [his] vacation." Collins stated, "No, | don't think I
could . . . work it out," adding that he needed to talk to Ross.
Ross told Collins, "I hope there's no problens wth the
property."” Collins responded, "No, | don't think so," but added,
"I don't know. "

The next day, May 31, the New Ol eans Tines-Picayune ran an

article that described Young's plea. Also on that day, the
governnent received authorization to install a pen register and
trap-and-trace device on Collins's private chanbers Iline; on
June 1, the governnent received permssion to place a wiretap on
that |ine.

On May 31, Ross and Collins net in the |obby of the Hotel
Intercontinental, where they talked for about an hour. On
June 4, Ross told Young that Collins did not |like the article
because it nmentioned how much time Young had served for a

previous offense, and Collins thought this would make it nore

difficult to be lenient. Ross assured Young that Collins was
"just expressing a few concerns.” On June 8, Ross again brought
up Collins's reservations about the article. Ross stated that

the article nmeant that Collins "has to |look at his tactics and,
and strategies a lot differently." In this context, Ross told
Young that Collins wanted to see a letter fromthe United States
Attorney's office recommending | eniency for Young. There was no
known contact between Ross and Collins from May 31 to August 6.
The United States Probation Ofice prepared Young's

presentence investigation report ("PSI™), a confidential



docunent, the first week of August. The PSI recomended ei ght
years' inprisonnment, noting Young's prior conviction and forty-
nmont h sentence. This "recomrendation" section is intended to be
seen only by the sentencing judge. The PSI also contained
details of Young's personal and financial affairs.

On August 6, Ross called Collins on the private |line, saying
he had an "upper estinmate on the bal ance" in connection with the

act of sale" he had been "trying to get passed" for Collins.

Ross told Collins that "if ny figures are right," the bal ance was
"around ten." Collins responded, "Yeah." The two agreed to neet
for lunch the next day to "go over the figures again." Ross told
Collins that he would bring "that information" wth him so
Collins could ook at it.

A few mnutes later, Ross called Young and said he was goi ng

to "neet ny friend for lunch tonorrow. . . . So | need to see
you before then.™ Ross also stated that "I'm supposed to take
certain information to him tonorrow . . . . So he can review

it."

The next day, Young net Ross at about 11:30 a.m Ross asked
whet her he had brought the noney; Young said that he had not.
Ross said, "I was trying to tell you yesterday evening that's
what to do. That's why | go a neeting with himtoday )) to take
hi m the noney." Young told Ross that he had agreed to nake the
final paynent after sentencing and asked why the plan had
changed. Ross said, "I guess he wanted to make sure that he got

his noney." Ross asked Young whether he could get "at |east 10"

10



i medi ately; Young said he could, and left.

Young returned at about 12:30 p.m wth $11,000 in

prerecorded bills in a brown folder. After Young left, Ross
called Collins and told him "I just had to wait to get
sonet hi ng. " The two net shortly thereafter at the St. Charles

Restaurant. Ross arrived carrying the brown folder; Collins left
with it.

Ross and Young spoke on the phone later that evening and
di scussed Ross's neeting with Collins. Ross revealed to Young
several details from Young's PSI that Collins had revealed to
Ross. Ross referred to "a certain part of the report that you
don't get . . . that's confidential" and told Young that the
report recommended an ei ght-year sentence. Ross told Young that
this recommendation was "cranping [Collins's] style" and that
"he's got to be able to do sonething to justify this." Ross
stated that Collins could not go below his forty-nmonth previous
sentence wthout a letter from the United States Attorney's
of fice.

At around 5:00 p.m that day, Collins called Wnters, asking
where Young's "letter of cooperation"” was; Wnters told himthere
would be no letter because Young had not cooperated.® Collins
pressed Wnters on the matter; Wnters repeated that no letter

was forthcom ng. Wnters testified that it was highly unusual

3 Specifically, Wnters told Collins that Young was not able to
"cooperate" with law enforcenment officials because all of the "subjects" of
hi s cooperation had al ready been convicted; thus, any "cooperation" he could
of fer woul d be of no val ue.
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for the sentencing judge to contact himin this manner prior to
sentencing, stating that it had never happened to him during
ei ghteen years as a prosecutor.

On August 8, Collins sentenced Young to forty-two nonths'
i nprisonnment, less than half the PSI-recomended sentence. Ross

called Young later that day and told himthat Collins had said,

"I'f I had done anything else . . . | would ve been investigated
because I, | can't justify giving you less tine than you had the
last, the first time . . . unless the US. Attorney's office
ask[s] for lenience.”" Ross then added that Collins had said that
W thout the letter of cooperation, "all | could do right then
was . . . add two nonths . . . to the first sentence, 'cause no
way in hell | could justify . . . giving you less tine your
second tine than the first tine." Ross told Young that they had

"saved" himfive years already and that he would "start tonorrow
trying to see what el se we can do" to get the sentence reduced.
The follow ng day, Young and Ross net and discussed the
contents of the PSI. Ross said, "He was supposed to give you
eight years man," and "he deviated from the recomendation
substantially.” Ross then said, "The Judge then told ne, John,
did the very best | could wthout getting nyself and you and
everybody else in trouble.™ According to Ross, Collins had

stated that he added two nonths to Young' s previous sentence "to
make it seem like |I'm doing a legitimate thing." Ross then
stated that Collins had "earned his noney . . . . You got a good

deal . "
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Young told Ross that DeSalvo had nentioned filing a notion
to reduce his sentence. Ross said that he would check wth
Collins about it and added, "I believe | can get himto say yeah,

"Il do a[Fed. R Crim P. 35], just give ne the justification."*

Ross then stated, "I wanna keep this Judge happy" and rem nded
Young that he still had to conme up with the bal ance renai ni ng on
their $100, 000 agreemnent. He said, "if [Collins] can nmake it

easier for you there, he can also do sonething to probably nmake
it harder on you." Ross stated that "the noney part is thirty-
one five" and told Young, "Try to have it tonorrow. Let's keep
hi m happy," so that "when | go talk to him | can have it."

The foll ow ng day, August 10, Young net with Ross briefly in
his RPC office and gave him $31,500 in prerecorded bills. Ross
then called Collins's private chanbers |ine and asked whet her he
could cone over and "rap . . . a little bit." Collins agreed.
Ross nmet with Collins that day at about 11:00 a.m After the
nmeeti ng, Ross gave Young specific instructions fromCollins as to
how to proceed with regard to reducing his sentence.

That afternoon, the FBlI executed search warrants of Ross's
person and his RPC office, real estate office, and box at the
Security Center and search warrants of Collins's person, his car,
and his private office in his chanbers. These search warrants

had been issued by Judge Duhé and Chi ef Judge O ark.

4 For of fenses comﬁtted prior to Novenber 1, 1987, Fed. R Cim
P. 35(b) provided that "[a] notion to reduce a sentence nmay be nade, or the
court may reduce a sentence w thout ITDtIOﬂ within 120 days after the sentence
is inposed or probation is revoked .
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The sequence of events was as follows:®> The FBI had hoped to
serve the warrants on Collins in his chanbers. VWhen he left
unexpectedly, the agents followed his car and stopped him at the
first red Iight about two blocks fromthe courthouse. One of the
agents approached the driver's side, identified hinself as an FB
agent, and instructed Collins to exit the vehicle. Anot her
agent told Collins that they had search warrants for his person
and his car. Collins asked the agents "[w] hat was this about,"
and they responded that he would find out in a few nonents. The
agents then noved the car to the curb.

Cl eveland arrived shortly thereafter and identified hinself
as an FBlI agent, telling Collins that he was not under arrest and
that the agents could execute the warrants on the street or could
nmove to a nore private location. Collins said he would prefer to
return to his chanbers for the search of his person

Cleveland stated that the search of the car could be
conducted on the street or at the courthouse; Collins responded
that neither place would be appropriate. Cl evel and then
suggested that the car could be taken to the FBI garage and
searched; Collins agreed to this arrangenent. Cl eveland told
Collins that the FBI agents would transport him back to the

courthouse. Collins collected his coat fromhis car and got into

SCollins conplains that the facts surrounding the execution of the
search warrants were "sanitized" in the FBlI reports; he al so conplains that
the district court's hearing on the suppression noti on sonehow was i nadequat e.
Col I'ins makes no | egal argunents addressing these matters; thus, we find that
he does not raise themas issues on appeal.
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t he back seat of the FBI vehicle.

On the way to the courthouse, Ceveland identified hinself
by nane. Collins asked what the search was about. Cl evel and
informed himthat there were all egations that he had taken nonies
in relation to Young' s sentencing. When C evel and nentioned
Ross, Collins said that Ross was an old friend who had called him
with regard to Young in order to let Collins know that Young was
a good person. Collins stated that this sort of a call to a
sentenci ng judge was not unusual. Collins also clainmed he had
accepted no noney fromRoss with regard to Young or for any other
reason and that he had no business dealings with Ross.

When they arrived at the courthouse, Ceveland and Collins
went to his chanbers. Collins asked O evel and what the probable
cause was for the search. Cl evel and stated that federal agents
had seen him neeting with Ross and that conmunications between
them had been i ntercepted. Collins then said he would like to
consult an attorney, and all questioning stopped; Ceveland told
himhe was free to | eave.

Before Collins left, Ceveland served him with a subpoena
directing him to produce docunents concerning any financia
dealings with Ross. Collins read aloud the subpoena requests
then stated that he had no records of financial dealings wth
Ross because he had had no such dealings with Ross. Cl evel and
al so asked Collins to enpty his pockets; in Collins's wallet, the
agents di scovered $180 of the May 23 paymnent.

When the agents executed the search warrant of the chanbers,
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t hey discovered $16,000 in cash in a credenza: $6,000 from the
May 23 paynent and $10,000 from the August 7 paynent. After
giving Collins a receipt for the nonies they seized, the agents
left.

On the sane day, two FBI agents went to Ross's RPC office to
interview him and to execute the search warrants of his office
When they arrived, they identified thenselves as FBlI agents to
the receptionist and asked to see Ross. The receptionist went to
the back of the office. Wen she returned, she told the agents
that Ross was on the tel ephone and would be with them shortly.
The agents waited for about five mnutes, then asked to see Ross
i mredi ately. The receptionist guided the agents down the
hal | way, where they net Ross.

Once in Ross's office, the agents inforned Ross that they
needed to speak with him about allegations of attenpted bribery
of Collins. The agents told Ross he was not under arrest. The
agents asked whether he had any recent financial dealings wth
Collins; he said he had none. The agents then inforned Ross that
they had evidence, including tape recordings, that Young had
wor ked through himto obtain a | ow sentence from Col li ns and that
Young had given himlarge suns of cash

Ross stated that he had contacted Collins with regard to
Young but denied ever having received large suns of cash from
Young or having given |large suns of cash to Collins. The agents
al so advised Ross that he could be charged with a nunber of

fel oni es based upon the evidence. They then showed Ross a nunber
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of photographs of his neetings with Collins.

When Ross stated that he wanted to see an attorney, the
agents stopped questioning hinf and produced, for his inspection,
the search warrant for his office. Ross then stated, w thout
bei ng asked a question, that he did not understand what was goi ng
on and said that Young nust have set him up. The agents again
stated that they had tape recordings of incrimnating
conversations. They then rem nded him that he had asked for an
attorney and that therefore he should refrain from making any
nore statenents.

One of the agents asked Ross to remain in the office while
they executed the search warrant; Ross stated that he would
rat her | eave. The agents again stated that he was not under
arrest and told him he was free to go. Before he left, he was
served with a subpoena requesting certain docunents; Ross told
the agents that he had no such docunents. Ross then was served
wth a search warrant for his person; when the agents conducted
the search, they found $940 of the August 7 paynent in his
pocket .

When the agents told Ross that they needed soneone to remain
wth them in the office while they conducted the search, Ross
called in the receptionist and left soon thereafter. During the

search, the agents discovered the full $31,500 paynent from

6 Ross argues that the agents continued to question himfor another 15
mnutes. This dispute is not relevant to our decision, as Ross does not seek,
on appeal, the suppression of statenents he made after invoking his right to
counsel ; instead, he argues he was in "custody" during the entire encounter
with the agents. See infra part VII.

17



earlier that day. The FBlI also searched Ross's Security Center
box, in which they found $9,380 from the May 23 paynment and the
full $30,000 of the May 30 paynent.’

1.
Collins and Ross were indicted for bribery in violation of
18 U.S.C. 88 2 and 201(b)(2), obstruction of justice in violation
of 1d. 88 2 and 1503, and conspiracy to defraud the United States
in violation of id. §8 371. At trial, Ross testified that he had
recei ved noney from Young and had given noney to Collins. He
claimed that Yenelos had instructed himto accept $100,000 from
Young in order to start a legitimate mnority business enterprise
cal l ed "Mahogany, Inc." Ross also testified that he had given
Collins the $16,000 found in Collins's chanbers as a downpaynent
on a piece of property that was to be used by Mhogany, Inc
Collins did not testify.
The jury found both defendants guilty. Ross was sentenced
to eighty-eight nonths' inprisonnent and Collins to eighty-two

nmont hs' i npri sonnent .

L1l
Prior to trial, Collins and Ross filed a notion to dismss
their indictnent based upon alleged prosecutorial m sconduct.

After a hearing, the district court denied the notion.

"In sum the agents recovered the following: $15,6560 of the $20, 000
May 23 paynent; the full $30,000 of the May 30 paynent; $10,940 of the $11, 000
August 7 paynent; and the full $31,500 of the August 10 paynent.
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The defendants' prosecutorial msconduct argunent breaks
down into three separate issues. First, Collins focuses on the
initiation of the investigation, arguing that federal |aw
enforcenent officials nust have reasoned suspicion that crimnal
activity is occurring before they can target a federal judge for
i nvestigation. Second, both Ross and Collins contend that, taken
as a whole, the investigation was so outrageous as to constitute
a due process violation. Finally, Ross and Collins argue that

they were singled out for prosecution because they are bl ack.

A
Collins asserts that, because of separation-of-powers

considerations, federal judges have "a right to be left alone
absent sone reasonable suspicion on the part of the Executive
Branch of governnent to believe that sone offense has been
commtted. " W recently rejected the proposition that the
governnent "shoul d have reasonabl e suspicion that an individua
is involved in sone illegality before targeting himin a sting

operation." United States v. Allibhai, 939 F.2d 244, 249 (5th

Cr. 1991), cert. denied, 112 S. C. 967 (1992).

Collins provides no authority for carving out a "federal

judge exception" to Allibhai's general rule,® and we decline to

8 At least two circuits have held, however, that separation-of-powers
concerns do not justify imunizing federal judges fromecrimnal prosecution as
a general matter. See United States v. Hastings, 681 F.2d 706, 710-11 (11th
Cr. 1982), cert. denied, 459 U S. 1203 (1983) (rejecting defendant's argunent
t hat separation-of - powers concerns shoul d prevent executive officers from
prosecuting federal judges for acts involving exercise of their judicial

(continued...)
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create one. As we noted in Allibhai,

as a practical matter, investigative agencies rarely
expend their limted manpower and resources on a nere
whim or in fabricating crimnal activity. I n

circunstances in which an investigation unfortunately
ensnares a nonpredi sposed individual, the defense of
entrapnent serves as an effective bar to conviction.
| d. This reasoning would apply to federal judges and ordinary
persons alike. In addition, judges, like other citizens, are

prot ected agai nst vindictive prosecution. See Hastings, 681 F.2d

at 711.

Moreover, and perhaps nost inportantly, a "federal judge
exception” would go against the fundanmental principle that "[a]
judge no less than any other man is subject to the processes of
the crimnal law" 1d. In sum we reject Collins's suggestion

that we adopt a federal judge exception to the Alibhai rule.?®

B
Both defendants argue that the investigative activity of
federal |aw enforcenent officials was so extrene as to constitute
a due process violation. They point to the Suprene Court's
dictumthat it mght "sone day be presented with a situation in
whi ch the conduct of |aw enforcenent agents is so outrageous that

due process principles would absolutely bar the governnent from

8 (...continued)
power); United States v. O aiborne, 727 F.2d 842, 847-48 (9th Cr.) (sane),
cert. denied, 469 U S 829 (1984).

9 Because we do not adopt such an exception, we need not consider the
governnent's argunment that, assumi ng arguendo that "reasoned suspicion" is
requi red, such suspicion existed in this case.
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i nvoking judicial processes to obtain a conviction." United

States v. Russell, 411 US. 423, 431-32 (1973) (citation

omtted). See also Hanpton v. United States, 425 U S. 484, 489

(1976) (restating Russell dictun.

We have acknow edged the Russell-Hanpton-type theory of a

due process violation but apparently have never invalidated a
conviction on this ground.® As we repeatedly have held, "a due
process violation will be found only in the rarest and nopbst

outrageous [of] circunstances." United States v. N ssen, 928

F.2d 690, 693 (5th Cr. 1991).
The def endant s cont end t hat t he gover nnent acted

outrageously because it "align[ed]" itself wth Young, an
i ndi vidual who is obviously and purposefully intent on seeking
out nenbers of the black race so he could benefit hinself by
creating federal prosecutions against them" The defendants
point to the taped conversations between Young and Yenelos in
whi ch Young repeatedly used a racial slur in reference to Ross

and Col lins. Young al so suggested to Yenelos that given that

Ross and Collins were black, "they" could talk to each other.

10 1n fact, there appears to be only one circuit court case, United

States v. Twigg, 588 F.2d 373 (3d Gr. 1978), in which a conviction was
i nval i dat ed on Russel |l - Hanpton-type grounds. W have distingui shed Twi gg on
the ground that in that case, the governnment devised and ran the crimnal
enterprise with only neager assistance fromthe defendants. See e.qg., United
States v. Tobias, 662 F.2d 381, 386 (5th Cr. Unit B Nov. 1981), cert. denied,
457 U.S. 1108 (1982); United States v. Gray, 626 F.2d 494, 498-99 (5th Cr.),
cert. denied, 449 U S. 1038 (1980). W also have stated that "[a]llegations
of outrageous governnment conduct are . . . unavailing where the defendant
. actively and willingly participat[ed] in the crimnal conduct |leading to his
arrest." United States v. Ni ssen, 928 F.2d 690, 693 (5th Gr. 1991). Because

Ilins's and Ross's participation in the crimnal activity was "active" and
[1ing," we find Tw gg i napposite.

"V\Ii
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Al t hough we certainly do not condone Young's |anguage, we
can find no due process violation here. The defendants cite no
authority for the proposition that the due process clause forbids
the governnent from using individuals of questionable character
as informants. To the contrary, it is a common practice accepted
by courts. !

Mor eover, as the governnent argues convincingly, individuals
of questionable character oftentinmes nake the best informants, as
their wllingness to engage in crimnal activities nust be
convincing to the other participants. Taken in this context, the
defendants' due process rights were not violated by the

governnent's association with Young.

C.
Finally, the defendants contend that the governnent singled
them out for investigation because they are black. The burden on
a defendant to show selective prosecution is a heavy one, see

United States v. Ramrez, 765 F.2d 438, 439 (5th GCr. 1985),

cert. denied, 474 U S. 1063 (1986), as he nust neet two

requi renents. First, he nust make a prim facie show ng that he

has been singled out for prosecution although others "simlarly

situated who have commtted the sane acts have not been

1 See United States v. Reynoso-U |oa, 548 F.2d 1329, 1338-39 (9th Gr.
1977) (not outrageous for governnent to enploy informant who uses vul gar and
t hreat eni ng | anguage whil e nmaking drug deals), cert. denied, 436 U S. 926
(1978); United States v. Myers, 692 F.2d 823, 846 (2d G r. 1982) (no due
process viol ati on where governnment used "di shonest and deceitful" informant),
cert. denied, 461 U S 961 (1983).
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prosecuted. " Id. at 440 (citations omtted). He then nust
denonstrate that the governnent's selective prosecution of him
was "actuated by constitutionally inpermssible notives

such as racial . . . discrimnation.” |d. (citations omtted).
A showing of discrimnatory purpose requires the defendant to
denonstrate that the governnent selected or reaffirned a
particul ar course of action at least in part "because of" )) not
merely "in spite of" )) its adverse effects on an identifiable
group. ld.

At a pretrial hearing, the defendants called Joseph Mdhw sh
to testify. Young's attorney, Frank DeSalvo, had represented
Mohwi sh in a crimnal proceeding in Kentucky in April 1990.1
Mohwi sh testified that DeSalvo had told him at that tinme that
Young was involved in "set[ting] up" a black politician and that
he would receive a sentence of eighteen to twenty-four nonths

because of his cooperation. Mhw sh also testified that DeSal vo

told himhe could get a better "deal" if he could "set up a drug
dealer or a black politician." Then, according to WMhw sh,
DeSal vo asked him whether he knew any black official. He

responded that he did not; at that point, according to Mhw sh,
DeSal vo | aughed and said, "Yeah, the governnent has got them on
an endangered species list."®

The district court found that Mhwi sh was not a credible

12 Mohwi sh was convicted and is now serving a |l engthy prison termin
Atlanta for participating in a continuing crimnal enterprise. He also has a
previous conviction for nmail fraud.

13 Mohwi sh gave substantially simlar testinmony at trial.
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wi tness. ! The defendants contend that we should find Mhw sh
credi ble because he "had nothing to gain from his testinony."
This is not sufficient to overcone the strong deference we give
to the credibility decisions of a district court. See, e.q.,

United States v. Caldwell, 820 F.2d 1395, 1401 n.5 (5th Gr.

1987); United States v. Pologruto, 914 F.2d 67, 70 (5th Gr.

1990) . W therefore do not disturb the district court's
det erm nati on.

Moreover, the defendants would fall short of neeting their
burden even if Mhw sh's testinony were to be believed. Hi s
testinony traces nothing specific in nature back to the
prosecution, as distinguished from DeSal vo. DeSal vo m ght have
t hought that Young was "setting up" Collins by "cooperating” with
the authorities, but this is not evidence of the intent of the
federal authorities (the second Ranirez prong).?*® Simlarly,
nothing in Mohwi sh's testinony goes toward establishing that the
United States Attorney's office was failing to prosecute
i ndividuals who had conmtted acts simlar to those conmtted by

Ross and Collins (the first Ramirez prong).? In sum the

14 Mohwi sh's testinony was contradicted by that of the federal agents,
who testified in detail as to how the investigation had proceeded. DeSalvo
deni ed ever having di scussed Young's case with Mhw sh, although the court
found that his testinony "also raise[d] credibility issues," as he "exhibited
uncertainty in some answers and appeared to be eluding others."

15 Besi des Mbhwi sh's testinony, the defendants return to Young's use of
racial slurs. It is sinply too far a stretch to argue that because Young nmade
such slurs, the governnent's decision to investigate and prosecute Collins and
Ross was racially notivated. Thus, this evidence, |ike the Mhw sh testinony,
does not fulfill the second Ranmirez prong.

1® The defendants cite a statistic that 14% of the public corruption
(continued...)
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defendants fail to neet their heavy burden of nmeking out a prina

facie case of selective prosecution.?’

| V.

Prior to trial, the prosecution conm ssioned a telephone
survey of 457 persons in the Eastern District of Louisiana,
asking them various questions relating to the upcomng trial
Among ot her things, the survey asked those polled whether they
agreed with the general proposition that "[p]eople accused of a
crime ought to have to prove they are innocent." Al nost  t wo-
thirds of those who responded "sonewhat" or "strongly" agreed.
Then, after hearing a recitation of the prosecution's version of
t he evidence against the instant defendants,!® those polled were

asked whether they thought the defendants were "definitely

6 (...continued)
cases in the last five years have been agai nst black officials, who conprise
only two percent of elected officials nationwi de. Again, this evidence does
not denonstrate that the governnent failed to prosecute simlarly-situated
i ndividuals, and thus it does not satisfy the first Ramirez prong.

7 The defendants al so charge that the government's allegedly outrageous
conduct continued throughout the trial; they essentially sunmmarize their
arguments pertaining to errors commtted during trial and sentencing that are
di scussed infra. Because we find that none of those grounds for error is
neritorious, we do not find an "outrageous" pattern of conduct.

18 The recitation was as foll ows:

Judge Col lins and John Ross are charged as part of an FBI sting
operation in which a man charged with drug trafficking, Gary
Young, gave $100,000 to Ross to get his friend Judge Collins to go
easy in sentencing Young. The judge and Ross did not know t hat
Young was working for the government. It is alleged that sone of
the nmoney was used to bribe the judge and that both Judge Collins
and Ross had nmoney from Young in their possession when their

of fices were searched. Based upon what | have just told you or
anyt hing el se you may have heard, seen or read about this case, do
you think that Judge Robert Collins [and John Ross are] definitely
guilty, probably guilty, probably not guilty, definitely not
guilty or do you have no opinion in this case.
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guilty, probably guilty, probably not guilty, definitely not
guilty or do you have no opinion in this case." A large mgjority
of those who responded thought they were definitely or probably
guilty.?®

The defendants found out about the survey and reported it to
the district court, which in turn ordered the governnent to
termnate all polling and turn over the poll and the results to
the court. After reviewwing the polling material, the court
concluded that the poll was a "red herring"” and that nothing had
been done to conpromise the integrity of jury selection. The
court also ordered the defendants to refrain from taking a pol
of their own.

In addition, the court refused to turn over the material to
the defendants, noting that doing so "would raise issues that
woul d unnecessarily conplicate the proceedings." The court
stated that it would not release the survey, as it was "concerned
that if any details of the survey were publicized at that tine,
jury selection would be difficult because m sunderstandi ngs based
upon the results of the poll could taint the entire panel." The

court turned the polling materials over to the defendants after

19 The district court described the results of this question as foll ows:

Fi fty-seven percent of those answering the survey knew of the
Collins case. O that 57% ninety percent (50.8%of the tota
nunber surveyed) felt that Collins was probably or definitely
guilty, with the vast najority in the "probably guilty" category.
Ni nety-five percent of those answering (55.6% of the tota
surveyed) believed that Ross was probably or definitely guilty,
again with the vast mgjority of those in the "probably guilty"
cat egory.
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trial.

In denying the defendants' notion for new trial, the
district court held that the poll had not undermned the
integrity of the jury. None of the jurors who served on the jury
was contacted, and the court specifically inquired as to this
matter in voir dire.?

The court also found that the poll results did not give the
prosecution an unfair advantage in selecting a jury or preparing
for trial and did not significantly prejudice the defendants. On
appeal, the defendants focus exclusively on this aspect of the
i ssue, arguing that the district court "mssed the point in
concentrating solely on the “integrity of the jury."'"

W agree that the poll was a red herring and that the
def endants' due process rights were not violated. In order to
show a violation of due process, a defendant nust show that the

prosecution's conduct rendered his trial fundanentally unfair.

United States v. N ssen, 928 F.2d 690, 692 (5th Cr. 1991).

There was no such fundanental unfairness here.?

20 puring voir dire, the court asked the venire the follow ng question
"Has anyone tal ked to you about this case? |n other words, has anybody call ed
you on the tel ephone, anybody trying to poll any of you, nake a tel ephone cal
to you, talk to you about the case, discuss the case with you in any way?" No
one had been contacted by the polltakers.

21 The questions and responses were not particularly useful to either
side. The question regarding "proof of innocence" was a "trick" question, as
it did not ask those surveyed whether the accused are entitled to a
presunption of innocence, but rather whether the accused nust prove their
i nnocence.

I n anot her question, when those surveyed were asked whether they agreed
with the statement that "[w] hen the governnment brings a person to trial, he or
she is probably guilty of the crine charged," al nost 70% "di sagreed sonewhat "
or "disagreed strongly" )) precisely the reverse of the response to the "proof

(continued...)
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As for jury selection, the district court found that the
prosecution was not able to take advantage of the survey to the
detrinent of the defendants. We agree. The court ordered the
governnment not to conpile or analyze the data. Thus, the
governnment was prevented from conpiling a "juror profile.™
Because the raw responses were worthless w thout the underlying
denographi ¢ and background information, the governnent could not
pi ck and choose anpbng jurors based upon the survey information.

The defendants respond that had they known about the
results, they would have "pushed harder" for individual voir dire
of prospective jurors. They al so argue that the district court
shoul d have conducted individual voir dire on its own accord. W
rej ect these argunents.

The defendants have nmade no showng that voir dire was
i nadequat e. The district court asked the venirenenbers, as a
panel , whether they would be able to render a verdict solely on
the evidence presented at trial and the |aw as described by the

court.?2 |t also instructed the panel that the governnent had the

2L (...continued)
of innocence" question

Wth regard to the second question, it is inportant to note that those
surveyed were asked to gauge the defendants' guilt or innocence after hearing
the prosecution's theory of the case. It is not surprising that respondents
woul d agree that the defendants were guilty, based only upon the prosecution's
recitation of the evidence.

22 The district court asked the followi ng:

If you are selected to sit on this case, will you be unable or
unw I ling to render a verdict solely on the evidence adnmitted in
the trial and the lawas | give it to you in the course of ny

i nstructions disregarding any other ideas, notions or beliefs
about the law that you may have encountered in reaching your

(continued...)
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burden of proof to establish guilt beyond a reasonable doubt.
Finally, the court asked several questions designed to discover
whet her any venirenmenbers had been influenced by the nedia or
al ready had formed an opinion on the case.? The court found, and
we agree, that the defendants had failed to make a show ng that
additional voir dire was needed.

The defendants seem to be contending that had they only
known that the community from which the jury panel was drawn

m ght have been biased against them they would have been nore

22 (...continued)
verdict?

23 The court posed the follow ng questions:

[DJo any of you recall having read anything about this case,
the nature of the charges, any information about the case, read it
in the newspapers, heard anything about it on television, anything
that you recall having read or heard about the case? . .

[ Several prospective jurors responded.]

Those of you who have read sonething about the case, heard
sonet hing about it on radio, on television, has anything occurred
as a result of that that would prevent you fromreturning a
verdict in this case based solely upon the evidence you hear in
Court and the instructions | give to you?

In other words, have you nade up your mnd about it one way
or another? Have you resolved any of the issues? 1Is there
anyt hing that would prevent you fromdeciding this case based
sol ely upon the evidence you hear in court and the instructions |
give you? .

[ Several prospective jurors responded.]

O her than those who have just responded to the | ast
guestion, do any of the nmenbers of the panel have an opinion as to
the guilt or the innocence of any of the Defendants or the charges
contained in the Indictnent at this tinme or have you ever
expressed an opinion as to the guilt or the innocence of any of
t he Def endants?

[ There was no response fromthe panel.]
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aggressive in voir dire. W can suppose, however, that a
defense team wusually enters the voir dire process wth the
assunption that sone nenbers of the venire are biased against the
defendant and that the aimis to ferret out that bias. Access
to the poll results nerely would have reinforced this genera
assunpti on. We therefore find that being deprived of the pol
results did not deprive the defendants of their due process
rights in the voir dire process.?

The defendants also argue that the governnent had an unfair
advantage at trial. Again, we disagree. As the district court
not ed,

[All though a survey of community attitudes may aid a

party in deciding what to enphasize at trial, our

adversari al system wth its I'i beral di scovery

mechani sns[] does not permt a party to "contrive" a

conviction that is not based on the evidence. There is

no evidence that the CGovernnent manufactured or

“"tail ored" evidence based on the survey.

The defendants respond that had they known about the pol

results, they would have altered their trial strategy.?®

24 The defendants al so argue that they woul d have requested a change of
venue had they known of the poll results. As we have noted in the past,
“[clourts have generally felt that voir dire exam nation is the appropriate
nechani smfor screening jurors to avoid bias," not change of venue. United
States v. Malmay, 671 F.2d 869, 876 (5th Gr. 1982). Here, as we have noted,
voir dire was adequate to ferret out any bias.

2 Fromthis it follows that the defendants were not deprived of due
process by being unable to consult with an expert as to how to counteract the
poll results during voir dire.

26 The only specific decision the defendants identify is Collins's
election not to testify. They argue that that decision was prem sed on the
presunption that Collins's "right not to testify was intact." W fail to see
how t he survey, which did not contain questions relating to the privilege
agai nst self-incrimnation, would have had any bearing on Collins's strategy
in this regard.
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Al t hough the defendants mght have found the results
beneficial in trial preparation, the question is whether being
deprived of the results deprived them of due process. They fail
to point out how being deprived of the results significantly
handi capped them in preparing for trial or conducting their

defense. W therefore find no due process violation.?

V.

The defendants also raise a claimunder Batson v. Kentucky,

476 U.S. 79 (1986), which prohibits the prosecution from using
its perenptory challenges in a racially discrimnatory manner.
First, they challenge the procedure by which the parties were
allowed to exercise their perenptories. Second, they argue that,
contrary to the district court's finding, they net their burden

of show ng discrimnation on the part of the prosecution.

A
The defendants contend that the district court erred in

dism ssing the venire before they had an opportunity to create a

2" The defendants rmake two additional arguments that we find are without
nerit. First, they argue that the nere taking of the poll violated their due
process rights. W decline to hold that all governnent-sponsored polls are
per _se unconstitutional; rather, we find that in this particular case, there
was no constitutional violation.

They al so argue that we should apply the "anal ogous" Brady doctrine to
hold that the court should have ordered the government to give them access to
the poll results. Brady v. Maryland, 373 U S. 83 (1963), holds that
suppression by the governnent of material excul patory evidence is a violation
of due process. But the poll results were not "evidence," see Jones V.
Butler, 864 F.2d 348, 355 (5th Gr. 1988), cert. denied, 490 U.S. 1075 (1989),
and thus the governnent was not under an obligation to disclose them
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Batson record and in allowng the prosecution to put its
justifications for its strikes on the record two days after the

jury was inpanel ed.

1

Follow ng voir dire, the court informed the parties that
each side was to exercise its perenptories all at once and not in
view of the other side. The defendants |odged the follow ng
obj ecti on:

W want to note an objection to the Court's nethod of

allowi ng each side to strike the jurors and the reason

we do that is it relates to the Batson decision, Judge.

We feel that when each side is required to exercise

their challenges altogether wthout the other side

seeing them and w thout the challenges being able to be

eval uated vis-a-vis what the other ones are doing, we

think [it] destroys part of our ability to make any

meani ngf ul Bat son chal | enges.
The court stated that it saw "no need to chall enge the nethod of
selection.” The court then called for a brief recess, and the
two sides exercised their perenptories.

When court resunmed, the jury was selected and seated in the
jury box. The court asked each side whether the jury was
acceptable. Collins's counsel stated that it was, "[s]ubject to
the matters we discussed with the Court that we can put in the
record later." Ross's counsel adopted Collins's counsel's

st at enent . Thus, the defendants did not seek to create any

further record, the jury was sworn in, and the venire was
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di sm ssed. %8
The defendants now contend that they were not given an
adequate opportunity to create a Batson record prior to the

dism ssal of the venire, citing United States v. Dawn, 897 F.2d

1444, 1448-49 (8th Cr.) ("the district court, before the venire
is dismssed and the jury is sworn, nust give the defendant a

reasonabl e opportunity” to create a Batson record), cert. denied,

111 S. C. 389 (1990).2° They argue that additional voir dire

woul d have enabled them to mke out a prinan facie case of

discrimnation and to carry their ultimte burden of show ng
discrimnation. They explain that they failed to object because,
"[flaced with the prospect of addressing the specific issue in
front of the jury or doing so out of the presence of the jury,"
the latter option was nore appealing. According to the

def endants, their choice "certainly was not an invitation to the

2 \WW note in passing that the jury that was finally chosen
was approxi mately 25% bl ack, representing roughly the percentage
of blacks in the district.

29 Al't hough the defendants conplain that they were "hanstrung by the
trial court in objecting to the prosecutor's use of perenptory chall enges
because [they] did not know who was being stricken," they do not argue that
the process in and of itself violated their Batson rights. Even if we were to
consider this issue as properly preserved, however, it is without nerit.

The defendants seemto suggest that the court, by requiring each side to
exercise its perenptories all at once, prevented themfromshowing a "pattern"
of discrimnation. See Batson, 476 U.S. at 97 ("For exanple, a 'pattern' of
strikes against black jurors included in the particular venire mght give rise
to an inference of discrimnation."). W disagree. As discussed infra, the
governnent provided justifications for its perenptories. It is these
justifications that formthe basis of a Batson challenge. That the governnment
exercised its perenptories all at once would have no effect upon the
defendants' ability to cast doubt on these explanations. W also note that
the fact that the district court may not have followed the Batson procedure as
established by certain practice manuals has no bearing on whether defendants
constitutional rights were violated.
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trial court to dismss the venire a few nonents |ater," and they
argue that the court should not have dism ssed the jury "know ng
that the defendants were going to raise a Batson objection.”

We reject these argunents. The district court asked whet her
there were any further objections; there were none, and it
di sm ssed the venire. A district court need not retain the
venire when it has not been requested to do so. If the

defendants did not wish to raise their Batson objections in front

of the jury, they could have requested a bench conference or a

brief recess. Moreover, the defendants failed to ask the court
to recall the venire, even after they made their full Batson
objection once the jury and venire had been dism ssed. Thus,

they waived their right to create a record while the venire was

present . 3

2.
After the jury was seated and the venire had been di sm ssed,

the defendants entered their Batson objection and noved for a

%0 The defendants al so argue that their objection to the "blind"
exerci se of perenptories should be sufficient to constitute an objection to
the dism ssal of the venire. Although the "purpose" behind the first
obj ection m ght have been to provide a Batson record, as woul d have been the
pur pose behind an objection to the dism ssal of the venire, the fact remains
that the second objection sinply was not nade.

In addition, as the governnment correctly suggests, it is difficult to
see how additional questioning would have ai ded the defendants in nmaking their
case of discrimnation. |In determ ning whether the governnent discrimnated
agai nst black potential jurors, the focus is on the responses the stricken
jurors actually gave during voir dire, not on responses they m ght have given
had t hey been asked additional questions.
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mstrial.3 At that point, the prosecution asked for |eave of
court to place its justifications for its perenptories in the
record, presumably at sone future date. The court agreed, and
the defendants did not object. Wen the prosecution renewed its
offer to place its justifications into the record two days |ater,
Collins's attorney suggested that "[mnm aybe we ought to do it at a
different tine." The matter eventually was taken care of |ater
t hat day. The defendants now suggest that the two-day delay
allowed the governnent to devise pretextual justifications for
its perenptory strikes. But again, the defendants cannot now

conplain when they failed to object contenporaneously.

B

Once a defendant makes out a prima facie case of

discrimnation, the burden shifts to the governnent to cone
forwmard with a race-neutral explanation for its challenges.

United States v. H nojosa, 958 F.2d 624, 632 (5th Gr. 1992).

31 Ccollins's attorney stated the fol |l ow ng:

We note and the Court can, | believe, take judicial notice that
t he makeup of black to white jurors in the district is
approximately 26 percent. It turned out that the nakeup of the

jury panel this norning was approxi nately 26 percent, and
interestingly enough, when various chall enges for cause were
granted by the Court, the remaining ratio of jurors black to white
was approxi mately 26 percent, but yet out of the eight challenges
whi ch the Governnent was given, six of those challenges were for
bl acks, so three-quarters of the Governnent's chal |l enges were
devoted to black citizens and one-quarter of the citizens of the
District and one-quarter of the jury venire in round figures were
nmade up of blacks and we think that is a prina facie challenge
under Batson, that the Governnment's selection of the Jury was in
violation of the United States Constitution, and for that reason
t he Defense, on behalf of Robert Collins, nmoves for a mstrial

Ross's attorney adopted the objection and notion, which the district court
deni ed.
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Al t hough the district court found that the defendants had not

established a prinma facie case, it held a hearing at which the

governnent set forth its reasons and at which the defendants were

permtted to respond. After the hearing, the court held that the

prosecution's justifications wer e race- neutr al and not
pr et ext ual . In this situation, where "the prosecution's
explanation is of record,” we do not examne whether the

def endants established a prima facie case; instead, we "review

only the district court's finding of discrimnation vel non.

United States v. Forbes, 816 F.2d 1006, 1010 (5th Gr. 1987).

The defendants focus on the prosecution's striking of
potential juror nos. 9, 48, and 56. The governnent's stated
reason for striking no. 9 was that he was enployed by a conpany
that was being investigated by federal authorities; because of
this, the governnent felt his objectivity mght be conprom sed.
The prosecution struck no. 48 because she was a teacher's aide
who hel ped teach speech therapy; the government suggested that
she woul d be overly synpathetic to the defendants.?* Finally, the
governnent stated that it struck no. 56 because he was sl eeping.

The district court's finding that the prosecution's

justifications were not pretextual Is entitled to "great
def erence. " Hi noj osa, 958 F.2d at 632. The court's decision

"rests upon a credibility determnation, and, thus, we interfere

32 The defendants contend that this was pretextual, as the governnent
did not strike no. 23, a white teacher at the Southern Louisiana Techni cal
Institute. The governnment responds that it is reasonable to assunme that
soneone who hel ped di sabl ed chil dren woul d be nore synpathetic than soneone
who taught at a technical school. The explanation is reasonable.
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wth that decision only if it is clearly erroneous or an abuse of
discretion." 1d.

The reasons given by the governnent were race-neutral on
their face, and the district court found that they were not a
pretext for discrimnation. W find no error in that

concl usi on. 3

VI,

Henry Lee Smth and Donna Turner were venirenenbers and sat
next to each other during voir dire. Turner eventually becane
jury foreman; Smth was not chosen to serve on the jury.
According to Smth, during the afternoon break in voir dire,
Turner stated that the defendants "need[ed] to go ahead and pl ead
guilty and we can all go hone because they | ook guilty anyway."
Smth did not report Turner's alleged statenents to the court at
that tinme but apparently contacted defendants' counsel after
trial.

At a hearing on the notion for new trial, Smth testified
that Turner nade the above-described statenent and that he

beli eved she was serious. Turner did not testify at the hearing

33 See, e.qg., United States v. De la Rosa, 911 F.2d 985, 991 (5th Gr.
1990) (potential juror enployed by church-affiliated agency m ght be nore
inclined to forgive defendant), cert. denied, 111 S. C. 2275 (1991); United
States v. Melton, 883 F.2d 336, 338 (5th CGr. 1989) (juror chewed gum and
appeared generally inattentive); United States v. Mreno, 878 F.2d 817, 820-21
(5th CGr.) (prosecutor's "gut reaction" that a conmercial artist would have
synpat hy for persons involved with drugs), cert. denied, 493 U S 979 (1989);
United States v. Lance, 853 F.2d 1177, 1180-81 (5th Cir. 1988) (appearance of
inattentiveness); United States v. Forbes, 816 F.2d 1006, 1010-11 (5th Gr.
1987) (juror had arns crossed and appeared to be hostile to serving on jury);
United States v. Ratcliff, 806 F.2d 1253, 1256 (5th Cir. 1986) (juror fell
asleep during jury selection), cert. denied, 481 U.S. 1004 (1987).
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but submtted a handwitten statenent denying that she ever had
comented on the guilt or innocence of the defendants during voir
dire. She also stated that she answered truthfully when asked by
the court during voir dire whether she had fornmed an opinion
about the case. The court denied the notion for new trial.

The defendants argue that Turner's failure to disclose her
bi ases against them deprived them of an inpartial jury. Bot h

parties suggest that the analysis as set forth in MDonough Power

Equip. v. G eenwod, 464 U S. 548 (1984), is appropriate in this
case. Under MDonough, in order to succeed in a notion for a new
trial based upon jury m sconduct, a party nust show (1) that the
juror failed to answer a material question honestly on voir dire
and (2) that a correct response woul d have provided a valid basis

for challenge for cause. |d. at 556; United States v. Scott, 854

F.2d 697, 698 (5th Cr. 1988) (applying MDonough to crimna
cont ext). In evaluating a claim of juror msconduct, we begin
wth the presunption that the juror is inpartial, and "it is

i ncunbent upon the defendant to prove otherwise." United States

v. Wayman, 510 F.2d 1020, 1024 (5th Cr.), cert. denied, 423 U S

846 (1975).

The defendants contend that they have net their burden.
First, they argue that they have shown dishonesty by the fact
that Turner failed to respond when the district court asked
whet her any prospective juror had fornmed any opinion about the
case. Second, they argue that had Turner responded, she woul d

have been struck for cause.
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W do not believe the MDonough franmework is applicable
here, as it inplicitly presunes a case in which a juror conceal ed
an objective material fact. See Scott, 854 F.2d at 699 (juror
"conceal [ed]" the "material fact[]" that his brother was a deputy
sheriff).3 In cases like this one, where jurors nmay have nmde
premature expressions as to guilt, we generally defer to the
district court's decision as to whether the defendant received a
fair trial by an inpartial jury, as the court is in "a far better
position to judge the nood at trial and the predilections of the
jury" than is an appellate court that "ha[s] only an insentient

record before [it]." United States v. Chiantese, 582 F.2d 974,

980 (5th Gir. 1978), cert. denied, 441 U.S. 922 (1979).3%

First, the district court nust determ ne whether the juror
actually nmade the statements in question.®® This determnation

necessarily requires the court to judge the credibility of the

%4 See also United States v. Ortiz, 942 F.2d 903, 909 (5th Gir. 1991)
(juror's cousin and sister were enployees of the United States Attorney's
office), cert. denied, 112 S. . 2966 (1992). MDonough was a persona
injury case in which a juror failed to disclose that a close relative recently
had been injured. 464 U S. at 550.

35 The situation presented in this case is somewhat atypical, however
as Smith waited until long after the alleged statenent was nade, and after
trial, before contacting defense counsel. |In the usual case, the "overhearer"
reports the alleged statement to the court imediately. At that point, the
court nust decide whether and to what extent it should investigate. Qur usual
task, then, is to review the adequacy of the court's investigation and its
ultimate determ nation that the defendant received a fair trial by an
inmpartial jury. See e.qg., United States v. Wbster, 750 F.2d 307, 336-39 (5th
Cr. 1984), cert. denied, 471 U S 1106 (1985); Chiantese, 582 F.2d at 978- 80.

36 See Chiantese, 582 F.2d at 980; see also United States v. Hendrix,
549 F.2d 1225, 1229 (9th Gr.) (in considering the effect of a juror's
statenents as to defendant's guilt, trial court nust determ ne whether
al |l egations against juror are true; if it finds allegations true, it mnust
determ ne whether new trial is required), cert. denied, 434 U S. 818 (1977).
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person who allegedly overheard the statenment (in this case,

Smth). In Goons v. Wainwight, 610 F.2d 344, 347 (5th Gr.),

cert. denied, 445 U S. 953 (1980), the nother of the defendant

stated that she had heard a juror remark at the close of the
prosecution's case that "[a]s far as |'m concerned, [from what |
heard already he's guilty.”" W held that the district court "was
in a good position to evaluate" the nother's credibility and to
"observe her deneanor." 1d.?¥

In this <case, the defendants' argunent rests on the
presunption that Turner in fact did neke the statenent. The
court, however, credited Turner's denial, and we defer to its
judgnent. Moreover, it credited Turner's statenent that she was
unbi ased and found that the defendants received a fair trial by
an inpartial jury. W find no reason to disturb that

concl usi on. 38

VI,
The defendants aver that the district court erred in not
suppressing certain statenents they made while being questioned

by the FBI on August 10. M randa warnings®* are required only

3" In Groons, we also noted that the statement, if made, was not
reflective of serious prejudice. 610 F.2d at 348. The first aspect of the
G oons inquiry )) the credibility of the "overhearer" )) was an inportant part
of the analysis, however. See Wbster, 750 F.2d at 338 n. 15 (in Goons, "it
was not clear that the juror had in fact nade the offending statenent").

38 See United States v. Robbins, 500 F.2d 650, 653 (5th Cir. 1974)
(trial court entitled to credit juror's denial of bias).

% Mranda v. Arizona, 384 U S. 436 (1966).
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when the defendant is in "custody." Berkener v. MCarty, 468

U S. 420, 441 (1984). We have defined "custody" as foll ows:

A suspect is . . . "in custody" for Mranda purposes
when placed under formal arrest or when a reasonable
person in the suspect's position would have understood
the situation to constitute a restraint on freedom of
movenent of the degree which the |aw associates wth
formal arrest.

United States v. Bengivenga, 845 F.2d 593, 596 (5th Gr.) (en

banc), cert. denied, 488 U S. 924 (1988) (citation omtted).

It is undisputed that neither Ross nor Collins was under
formal arrest at the tine; the only question, then, is whether
their freedomwas restrained to such a degree as to constitute a
de facto arrest. W agree wth the district court that neither
def endant reasonably coul d have understood that his situation was
equi valent to that of an arrest.

Both nen were told explicitly and repeatedly that they were
not under arrest and were free to |l eave. Neither was arrested at
the termnation of the interview As the Eighth Crcuit has
noted, "[t]he nost obvious and effective neans" of denopnstrating
that a suspect has not been taken into custody "is for the police
to inform the suspect that an arrest is not being nade and that

the suspect nay termnate the interview at will." United States

v. Giffin, 922 F.2d 1343, 1349 (8th Cr. 1990) (citing cases).*

The defendants respond that even though they were told they

40 See al so Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per curiam
(no "custody" where defendant was asked to come down to the police station,
was told that he was not under arrest, and was allowed to | eave after the
police interview ended); California v. Beheler, 463 U S. 1121, 1122 (1983)
(sane).
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were not under arrest, their freedom of novenent was restrained
during the encounter wth the agents. Nei t her def endant
experienced a restraint equivalent to that associated wth
cust ody, however.

The only restraint Ross experienced was when the agents
searched his person. He was not physically inhibited while the
agents were questioning him In addition, he was told that he
was free to |l eave and indeed did | eave while the agents searched
his office. This did not rise to the level of a custodial
si tuation.

Collins's novenent was restrained nore significantly.
Collins's car was stopped on the street, and he was escorted to
his chanbers. But although a tenporary Fourth Anendnent seizure
may have occurred incident to the execution of the search
warrants, a Fifth Amendnment custodial situation did not. As we

noted in Bengivenga, although both "seizure" and "custody" speak

to restraints of freedom "[t]he critical difference between the
two . . . is that custody arises only if the restraint on freedom
is a certain degree )) the degree associated with formal arrest.”
845 F.2d at 598.

The stopping of the car did not rise to the |evel of
cust ody, as subsequent events immediately dispelled any
possibility that a custodial situation would devel op. As the
district court found,

Collins was offered several opti ons to avoid

enbarrassnent on the street by the searches and he

voluntarily decided that he would rather have the

matter taken care of privately. He voluntarily chose
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to go to his chanbers with the agents. He was not
commanded to.*

Thus, after the car was stopped, the restraint Collins
experienced was no greater than that encountered by the
defendants in Mathiason and Beheler, who were asked to conme to
the police station for an interview 4

The defendants al so argue that the fact that they were told
they were not under arrest and were free to |eave was
"meani ngl ess" because the agents inforned them that the agents
possessed incrimnating evidence. W disagree.

I n Mat hi ason, the police interviewer informed the
i ntervi ewee-suspect that the police had evidence of  his
involvement in a crinme. 429 U S. at 493.4 The Court found that
"a noncustodial situation is not converted to one in which
M randa applies" sinply because "the questioning took place in a
‘coercive environnent.'" As the Court continued,

Any interview of one suspected of a crinme by a police

officer wll have coercive aspects to it, sinply by

virtue of the fact that the police officer is part of a
| aw enforcenent system which may ultimately cause the

suspect to be charged with a crine. But police
officers are not required to admnister Mranda
warnings to everyone whom they question. Nor is the

requi renent of warnings to be inposed sinply because

41 Collins gives us no reason to question these factual findings; thus
we accept themas not clearly erroneous. United States v. Harrell, 894 F.2d
120, 122-23 (5th Cr.), cert. denied, 111 S. C. 101 (1990).

42 See also United States v. Jinenez, 602 F.2d 139, 144 (7th Gr. 1979)
(no "custody" where officers curbed suspect's car but did not display a weapon
or threaten her physically or verbally).

43 The police told the interviewee that they had found his fingerprints
at the scene of the crine; in fact this was not true. The Court found that
the fact that the police lied to the interviewee had no i npact on the Mranda
custody analysis. 429 U S. at 495-96.
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the questioning takes place in the station house, or
because the questioned person is one whom the police

suspect. Mranda warnings are required only where
there has been such a restriction on a person's freedom
as to render him "in custody." It was that sort of

coercive environnent to which Mranda by its terns was
made applicable, and to which it is [imted.

Id. at 495. Thus, while it may be true, as Ross argues, that
being confronted wth adverse evidence or being told that one
could be charged with a crine is "designed to p[sy]c[h]ologically
overcone [the interviewee's] ability to gather his thoughts and
intelligently determne his circunstances,"” it does not transform
the interviewinto a custodial situation.

We acknow edge that there nmay be situations in which the
defendant is informed that he is not under arrest but where the
ci rcunst ances suggest otherw se. That did not happen here. W
therefore concl ude t hat, based upon t he totality of

ci rcunst ances, the defendants were not in custody.

VIIT.

In his closing argunent, the prosecuting attorney stated the
fol | ow ng: "There was already $16,000.00 in [Collins's]
chanbers. He had already started spending it. And he won't tel
anybody what it's for. If it's a real estate deal, tell wus."
Collins argues that this constituted an inproper comment on his

failure to take the stand.* Additionally, he enphasizes the fact

that the prosecutor (1) pointed to himwhen nmaking the statenent;

44 Ross adopts Collins's argunents as to this ground. It is difficult
to see, however, how the alleged comrent could have prejudiced Ross's rights,
given that he testified.
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(2) raised his voice when stating his nanme; and (3) used the
present tense.

The test for determning whether a prosecutor's remnmarks
constitute a coment on a defendant's silence is a twofold
al ternative one: "(1) whether the prosecutor's manifest intent
was to coment on the defendant's silence or (2) whether the
character of the remark was such that the jury would naturally

and necessarily construe it as a coment on the defendant's

silence." United States v. Jones, 648 F.2d 215, 218 (5th Gr.
Unit B June 1981) (per curiam

As to the first possibility, the prosecutor's intent nust be

"mani fest"; in other words, the test is not net "if sone other
explanation for his remark is equally plausible.” United States
v. Rochan, 563 F.2d 1246, 1249 (5th Gr. 1977). As to the

second, "the question is not whether the jury possibly or even
probably would view the challenged remark in this manner, but

whet her the jury necessarily would have done so." United States

v. Carrodequas, 747 F.2d 1390, 1395 (1ith Cr. 1984), cert.

denied, 474 U. S. 816 (1985) (citation omtted).

The district court found that, taken in context, the remark
referred not to Collins's failure to testify but to the
inplausibility of his trial defense, which was that the noney was
for a real estate transaction involving Mahogany, Inc. |Indeed, a
key aspect of the governnent's case was that when interviewed by
the FBI on August 10, Collins and Ross deni ed having any current

busi ness dealings with each other. As the district court put it,
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the governnent's argunment on this point was that "if the cash was
from a legitinate real estate deal (as counsel for Dboth
defendants told the jury in opening statenents), then why didn't
t he defendant just say so on August 107?"

We agree that the prosecutor's conment was not inproper when
taken in context. Prior to nmaking the allegedly inappropriate
statenent, the prosecutor repeatedly had referred to the August
10 interviews and to the inconsistency between the defendants’
statenents at that tine and their defense at trial

The prosecutor started out by giving an overview of the
evidence, directing the jury's attention to the testinony of the
FBlI agents,

who have told you in no wuncertain terns what the

defendant said to them on the 10th of August, 1990

when all this cash was found, and they said, ["]] never

gave any cash to Judge Collins.["] Judge Collins

said[,] ["]l never got any cash from John Ross.["]

John Ross said[,] ["]! never got any cash from Gary

Young.["] . . . Those were |ies. About the only

truthful thing they said that day was that there were

no real estate transactions between the two of them
Monments | ater, the prosecutor again directed the jury's attention
to August 10, stating,

Most inportantly, let's look at their own word[s].

Both of them were interviewed by the FBI on August

10th, both of themsaid ["]no real estate deals, none.

| don't have one. Haven't had one in three years.

Not hing recent.["]

The prosecutor then directed the jury to the testinony of
Agent C evel and, stating,

Wien [he] interviewed Judge Collins on August 10th,
twce, not once, but twice, Judge Collins told him
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["]] have no real estate deals wth John Ross

["] [He said: ["]!] don't have any records of real
estate deals to give you because | haven't had any real
estate deals with him Not records, real estate
deal s.["]

Soon thereafter, the prosecutor directed the jury's attention to
the way in which Collins and Ross discussed the so-called rea
estate deal

Listen to what [the tapes] say about this real estate
deal. Listen to the tone . . . . Judge Collins barely
speaks in any of those conversations, "Unh-huh, yeah.
Ckay." If it's a real estate deal, why can't he tal k?
They don't nention any specifics. Everything is vague.
They always have to neet to discuss it. They can't
ever talk about it on the phone. You hear themtalking
about estimates to deliver. ["]| have sone information
to show you.["] Well, ladies and gentlenen, if it[']s
going to be cash and noney that they are going to give
each other, and it's legitimate, and it really is for a
real estate deal, why don't they say so?

Wth the assistance of charts, the prosecutor then took the
jury through a tineline of events from Septenber 1989 through
August 1990. Once again, he ended up with the events of August
10, stating,

Finally, the statenents to the FBI, ["]no cash . .o

[No real estate transactions.["] That is the true

statenent they had. If there had really been an

i nnocent real estate transaction going on, why woul dn't

either of them have said, ["]Look, yes, | have a rea

estate transaction. | got sone cash from them W

don't have a contract.["] Wy wouldn't they say that?

Because they hadn't thought of it yet.

At this point, the defendants' attorneys gave their closing
argunents, during which they exam ned the governnent's case and
attenpted to draw out any inconsistencies. Collins's attorney
explained Collins's statenents of August 10 as foll ows:

I'"'m not going to sit here, ladies and gentlenen, to
tell you that at sone point in that conversation Agent
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Cleveland didn't say [to Collins], ["]Have you gotten
any cash noney from John Ross at any tine?["] | don't
know. My guess is [is that] he probably did get that
question in along with all of the questions about the
records and the transactions and [the] bribe, and what
you end up doing is you say ["]no, no, no, no, | didn't
do anything. Wy are you doing this to nme?["]

He then reiterated the explanation:

And the governnment wants to tell you, ["Well, if he
had done nothing wong | would have expected he would
have just given an explanation for everything that had
happened. [ "] They weren't there for an explanation,
| adi es and gentlenen. As they said, Judge Collins has
been on the bench for 13 years. He has seen these
cases. He knows what happens when federal agents cone
in and they have a search warrant and an instanter
subpoena on a federal judge . . . . They are not there
for explanation. They are there to solidify the case.
And yOﬂJ reaction is to say ["]l don't know, or no, no,
no.["]

Thus, Collins's attorney stressed that because of his
experience on the bench, Collins knew what was going on that day
)) the agents were attenpting to "solidify [their] case" agai nst
him According to Collins's attorney, Collins's natural response
therefore was to deny everything.

On rebuttal, the prosecutor turned this reasoning around.
As noted above, he stated that "[t]here was already $16,000 in

his chanbers. He had already started spending it. And he won't

tell anybody what it's for. If it's a real estate deal, tel
us." Then, referring to Collins, he stated,
He is a federal judge for 13 years. He signed search
warrants hinself for years. He's presided over these
trials for years. Are you going to tell ne that he

isn't capable at that nonent, if there is a reasonable,

45 Although Collins faults the prosecutor for using the present tense,
his attorney did so as well. As is shown by the passages excerpted supra, the
prosecutor used the present tense throughout his closing argunent.
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i nnocent, legitimte explanation, fromsaying ["]Let ne

tell you what it's all about?["] He knows how the

systemworks. He knows that you can explain. But, no,

[Collins's attorney] wants to create out of whole cloth

in his owmn m nd what happened. [Enphasis added.]

The prosecutor therefore was referring to Collins's denial
"at that nonment" (August 10) that he had had any business
dealings with Ross. The prosecutor's argunent was that, contrary
to Collins's attorney's contention, a judge in Collins's position
would not reflexively deny his business dealings wth Ross;
instead, given his intimate famliarity wth the judicial
process, he would be eager to provide the authorities with a
legitimate explanation for the presence of the noney in his
chanbers.

In sum the remark was not objectionable, as there was an
"equal |y pl ausi bl e" explanation other than that it was a comment
on Collins's failure to testify. Rochan, 563 F.2d at 1249.
Mor eover, because of this explanation, the jury would not

"necessarily" have understood the remark as such a comment. See

Carrodequas, 747 F.2d at 1395.4 W therefore find that the

prosecutor did not inpermssibly comment on Collins's failure to

t ake the stand.?*’

4 This is true even though the prosecutor may have pointed at Collins
whil e he was speaking and raised his voice while stating Collins's nane.
These actions reasonably woul d have been viewed by the jury as the
prosecutor's attenpt to add enphasis to his argunent relating to Collins's
August 10 deni al s.

47 Even if the prosecutor did comment on Collins's failure to testify,
it is plain beyond a reasonabl e doubt that, given the weight of the evidence,
the jury would have returned a guilty verdict absent the remark. See United
States v. Kane, 887 F.2d 568, 576 (5th Cir. 1989), cert. denied, 493 U S. 1090
(continued...)
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| X.

Collins argues, in the alternative, that even if the
prosecutor was referring to the events of August 10, his remark
constituted an inpermssible coment on Collins's pre-arrest
silence.*® The circuits appear to be divided on the issue of

whet her the prosecution nmay coment on a non-testifying

defendant's pre-arrest silence.* W have noted in passing that
such coment m ght be proper, although we have not addressed the
guestion squarely.®

W need not reach this question, however, as the
prosecutor's coments were directed primarily toward Collins's
affirmative statenents )) his denial of any business dealings with

Ross )) as distinguished from his silence. Al t hough the

47 (...continued)
(1990) .

48 Again, we fail to see how Ross coul d have been prejudiced by the
prosecutor's coment. Mreover, it is well established that a prosecutor may
coment on a testifying defendant's pre-arrest silence in order to inpeach
him See Jenkins v. Anderson, 447 U S. 231, 235-40 (1980); see also United
States v. Cardenas Alvarado, 806 F.2d 566, 572 (5th Cr. 1986). Thus, because
Ross testified, he could be inpeached by his own pre-arrest silence.

4%See United States v. York, 830 F.2d 885, 895-96 (8th Cir. 1987)

(prosecutor nmay comment on the inconsistency between non-testifyin
defendant's pre-arrest silence and his trial defense), cert. denied, 484 U S.
1074 (1988); but see United States ex rel. Savory v. Lane, 832 F.2d 1011
1017-19 (7th Gr. 1987) (adnmission of evidence of non-testifying defendant's

re-arrest silence was error, but harnless); United States v. Davenport, 929

.2d 1169, 1174 (7th Gr, 1991) ("it violates the self-incrimnation clause to
allow into evidence testinony that the defendant refused to give a statenent
to the police when first approached by them" citing Lane), cert. denied, 112
S. C. 871 (1992). The Seventh Circuit recently |linmted Lane"s scope to those
situations in which the defendant is conpletely silent, as opposed to
situations in which the defendant answers sonme questions and then refuses to
answer others. Davenport, 929 F.2d at 1174-75. The court also found that if
there was error, it was harmess. 1d. at 1175.

0See United States v. Cardenas Al varado, 806 F.2d 566, 572 (5th Gr.
1986) ("if testinony relates to pre-arrest silence, the Constitutional claim
has no nerit").
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prosecution did point out Collins's failure to provide a
legitimate explanation for the presence of the noney in his
chanbers, this was nerely an inference drawn from the fact that
Collins affirmatively had denied having any business deals with
Ross. 51 W therefore find that the prosecutor comented on
Collins's pre-arrest statenents, not his silence, and that it was

proper for the prosecutor to point out the inconsistency between

Slgpecifically, on two separate occasions Collins affirmatively denied
havinﬁ any business dealings with Ross. The first was during the ride to the
courthouse. The testinony of Agent O eveland was as foll ows:

r Did [Collins] say anything about whether he had accepted
nmoney from John Ross for Gary Young's sentencing?
A.  He said he accepted no noney at all from John Ross
concerni ng _sentencing or any other reason. .
) Q Did he say anythihg about whether he had any business or
financial dealings with John Ross?
A.  Yes, sir. He said he had none.

The second denial occurred in Collins's chanbers. The testinmony of
Agent C evel and was as foll ows:

Q Qid you serve [the] subpoena on hin®
: es.

A
Q Waen you gave Judge Collins this subpoena where was he?
A: He was in his chanbers.
Q
d
A

Waen you gave Judge Collins the grand jury subpoena what

did he do? )
. He read the attachnment [that |isted the docunents

request ed] .

Q@ Did he nake any response to it?

A Yes, sir.

Q@ \Wat did he say? )

A. In reference to the . . . second paragraph requesting
any and all docunments . . . concerning the real estate or persona

financial transaction [between himand Ross], he said he had no
records because none exi sted as he had none of these.
1 Had none of these transactions wth whon?
A John Ross.

Collins argues that by referring to the $16,000 and then asking, "Are
ou going to tell ne that he isn't capable at that nonent . . . from saying
{']Let ne tell You what it's all about[']?" (enphasis added), the prosecutor

was "specifically confin[ing]" his commentary "to the scene in chanbers" when
t he noney was di scovered, as opposed to the ride to the courthouse. From
this, Collins argues that "it necessarily follows that the jury would

assume that [the prosecutor] was referring to the Judge's silence . . . in
chanbers. " ut, as the above testinony indicates, Collins did rmake

affirmati ve denials in chanbers.
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the statenents and Collins's trial defense.?®

X.
An order authorizing a wretap, |ike an ordinary search
warrant, nust be supported by a finding of probable cause.

United States v. Gonzales, 866 F.2d 781, 786 (5th Gr.), cert.

denied, 490 U. S. 1093 (1989). The defendants argue that the
application for the first wiretap "conpletely |acked probable
cause" and that therefore all information obtained thereby and by
subsequent wiretaps shoul d have been suppressed.

The defendants argue that the application for the wretap
was flawed because it (1) lacked "any indicia of reliability" for
Young; (2) contained "an abundance of stale information"; and
(3) contained "[a]t least one if not nore deliberate fal sehoods
or msstatenments." The district court denied the notion to

suppr ess.

A
The defendants essentially argue that the FBI failed to
inform Judge Duhé of mat eri al facts regarding Young's
reliability. They further argue that had Judge Duhé had access
to those facts, he wuld have discounted the information

contained in the application that was provided by Young, | eaving

S2Again, even if the prosecutor's comrents were inproper, any error
woul d be harm ess. See supra n. 47.

53 Presumably, the defendants are chal | engi ng Agent O evel and's
application of My 18.
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insufficient information upon which to base a finding of probable
cause.

The application stated that Young previously had served a
federal prison term for illegal drug offenses and now was
cooperating with federal authorities as part of a plea agreenent
involving "various illegal drug offenses."” The defendants argue
that the FBI should have included both a nore detailed
description of Young's prior conviction and the fact that after
bei ng sentenced, Young was brought before a federal grand jury to
testify under a grant of immunity but refused to testify. The
defendants point to no authority requiring the agents to provide
detailed information about an informant's crimnal past (Indeed,
wWretap applications are often based upon information from
i nformants whose identity is unknown.), nor do they suggest that
the FBlI deliberately msled Judge Duhé as to Young's crimna
past .

Moreover, there is no reason to think that inclusion of
additional information about Young's crimnal past would have
made any difference. Judge Duhé was inforned that Young was a
convi cted drug deal er and that he now was cooperating pursuant to
a plea agreenent. This was sufficient to inform Judge Duhé of
Young's reliability; the additional information would have been
merely cumul ati ve.

As for the omssion of the fact that Young had failed to
testify in a grand jury proceeding, this information would have

had little or no inpact on Young's reliability. Such information
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woul d only go to show Young's disinclination to give information
to the authorities; here, that was not a problem as Young was
actively cooperating. W therefore reject the defendants’

argunents as to Young's reliability.

B

The defendants also assert that the application contained
three lies. |In order to obtain a hearing on allegedly deliberate
fal sehoods contained in a wretap application, the defendant is
required to neke a substantial prelimnary showing that the
application contains a false statenent nade knowi ngly or
intentionally, or with reckless disregard for the truth, and that
the statenment is necessary for a finding of probable cause.

Franks v. Delaware, 438 U S. 154, 155-56 (1978). The district

court found that the defendants did not nake this show ng.

1

The def endant s first poi nt to t he application's
characterization of the Cctober 12, 1989, conversation between
Ross and Young, which was as foll ows: "Ross indicated that he
could help Young wth Collins because of Ross's personal
relationship with Collins and also by giving Collins noney." W
agree with the district court that this was an accurate summary
of the Young- Ross conversati on.

The purpose of the neeting was to di scuss whet her Ross would

assi st Young with his case if it canme before Collins. Young had

54



paid Ross $2,500 on the previous day for his services. Duri ng
the neeting, Ross told Young about his influence over Collins and

instructed himto start "accunul ati ng" because "big change" was

going to be required. In addition, in the mdst of references to
money to be paid by Young, Ross stated, "I nean he would do it
for that . . . he'll do [it] . . . for sonmething like that."
Ross also stated that in addition to "that," he would be asking

Collins for a personal favor.

Considering these statenents in the context of the neeting,
the application's sunmmary was accurate. I ndeed, an experienced
agent IS permtted to draw reasonable i nferences and
interpretations of statenents in the context of a series of
conversations and events. As the district court concluded,
Cl evel and, who applied for the wiretap, "has been an FBlI agent
for 19 years, therefore, it was reasonable for himto infer from
the conversations on these tw days, that defendant Collins was
to be given noney. This is not a msstatenent nmade in reckless

disregard of the truth." W agree.

2.
The second statenent the defendants point to is the
fol | ow ng:

During this [COctober 12] neeting, Ross told Young that
for this assistance wth Judge Collins it would take
one hundred thousand dollars ($100, 000). (Revi ew of
the tape recording of this conversation clearly shows
that the two nen discussed noney, but the specific
anmount is unintelligible; Young has advised [the FBI]
that the amount discussed was one hundred thousand
dol lars ($100, 000).)[.]
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During the Septenber 29 neeting between Ross and Young, Young
stated, "I'll get you a hundred thousand dollars."% During the
Cctober 12 neeting, Ross confirned that he previously had
di scussed a particular figure wth Young, stating that "[w] hen

you nention th)), that nunber to ne . A few nonments | ater,
Ross stated, "In this case, if you can do what you say you can
do, and |'mbanking on that . . . ."®® Gyven that the application
readily admts that the specific anount was unintelligible on the
tape, we conclude that the application did not <contain a

del i berat e fal sehood.

3.

Finally, the defendants focus on a statenent 1in the
application that asserts that Ross told Young during their
Cctober 12 conversation that Ross had "hel ped" another defendant
who had appeared before Collins. They argue that it was wong
for the FBI to assunme in its application that this "hel p" was
illegal. Again, this is a reasonable inference from the
conversation and the context of the neeting and does not

constitute a deliberate fal sehood.

54 d evel and becanme aware of the $100,000 figure nonths after submitting
the wiretap application, at which time the recording of the Septenber 29
conversation was enhanced.

55 The defendants argue that noney was not discussed, but we believe
this is a reasonable inference to be drawn fromthe statenents.
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C.
The defendants next argue that the application contained
"stale" information. Informati on may be considered stale if it

does not go toward show ng "a |ong-standi ng, ongoing pattern of

crimnal activity." United States v. Wbster, 734 F.2d 1048,

1056 (5th Gr.), «cert. denied, 469 U S 1073 (1984). I n

particular, the defendants point to the affidavit's summary of
various allegations of bribery and corruption against Collins
that were raised during his confirmation hearing before the
Senate Judiciary Commttee. The affidavit also contained a
summary of simlar allegations against Collins that arose after
he was on the federal bench. %®

We need not decide whether the information was "stale," as
we agree with the district court that deletion of the information
woul d not have affected the probabl e-cause determ nation. The
af fidavit, as noted above, contained detailed information

concerning the conversations between Ross and Young that

56 The affidavit contained the following statenents:

Collins served as an Ol eans Parish Magi strate-Judge unti
he was confirned as a United States District Judge in May 1978.
During the FBI background investigation, there were allegations
t hat [lins was furnished prostitutes and other gifts by sone
bondsnen and attorneys in exchange for favorable consideration at
bond hearlngs .. . . It was also alleged that in 1971 Collins
had received part of a forty thousand dollar ($40,000) cash
paynment used to buy votes for Edwi n Edwards in a gubernatori al
primary election. "After inquiring at length into these
al l egations, the Senate Judiciary Conmittee approved Collins
appol nt nment .

%A]nother.FBl file . . . reflects an allegation, received in
May 1986, that in late 1982 or early 1983 Judge Col lins accepted a
five thousand dollar ($5,6000) bribe to allow an appeal bond to [a]
convicted narcotics trafficker . . . . Investigation failed to
substantiate the allegation, and the United States Department of
Justice's Public Integrity Section declined prosecution because of
i nsuf ficient evidence.
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inplicated Collins. If the authorizing judge uses "conmmbn sense
and bases [his] finding upon the entire picture presented to
[hin]," the determnation is conclusive in the absence of
arbitrariness. Gonzales, 866 F.2d at 786. W find no such

arbitrari ness here.

D
The defendants also argue that the application failed to
neet the dictates of 18 U S . C § 2518(1)(c), which requires a
wretap application to include a "full and conplete statenent as
to whether or not other investigative procedures have been tried
and failed or why they reasonably appear to be unlikely to
succeed if tried or to be too dangerous.” W have held that the

purpose of this section is not to foreclose electronic
surveillance until every other inmaginable nmethod of investigation
has been unsuccessfully attenpted." \Webster, 734 F.2d at 1055.
Rat her, the section "is designed to inform the issuing judge of
the difficulties involved in the use of conventional techniques
and to insure that wiretapping is not resorted to in a situation
in which traditional investigative techniques will suffice to
expose crine." |d.

Wth these considerations in mnd, we have held that "[i]t
is enough if the affidavit explains the prospective or

retrospective failure of several investigative techniques that

reasonably suggest thenselves." United States v. Hyde, 574 F.2d

856, 867 (5th Cr. 1978). The application in this case net this
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st andar d.

Anmong other things, it stated that physical surveillance of
Ross and others would show that neetings were taking place but
woul d not supply the content of those neetings. It also stated
that consensual nonitoring (as that used with Young) would be
i npossible, as it was unlikely that Young was going to be present
during the "ultimate illegal activity that is expected to occur”
between Ross and Collins. Finally, it stated that it was
unlikely that any witten records would be kept of the neetings
between Ross and others. This is nore than sufficient

information to neet the requirenments of section 2518(1)(c).?

Xl .

Ross received the pattern jury instruction for entrapnent?>®

5" As the defendants directly challenge only the first wiretap
aPpIication, which we find to be sufficient, we need not consider the adequacy
of subsequent applications.

58 The court instructed the jury as follows:

Def endant Ross has asserted that he was the victim of
entrapnent. Wiere an individual has no previous intent or purpose
to violate the law, but is induced or persuaded by |aw enforcenent
officers, or by their agents, to commt a crinme, that person is a
victimof entraprment, and the law as [a] matter of policy forbids
t hat person's conviction on such a case. On the other hand, where
an individual already has the readiness and the willingness to
break the law, the nere fact that the governnent agents provide
what appears to be a favorable opportunity is not entrapment. For
exanple, it is not entrapment for a governnent agent to pretend to
be sonmeone else, and to offer, either directly or through sone
informer or other individual, the opportunity to engage in an
unl awf ul transaction

If you should find beyond a reasonabl e doubt fromall the
evidence in the case that, before anything at all occurred
relating to the alleged offense involved In this case, that the
def endant Ross was ready and willing to commit a crime as charged
in the indictnent whenever the opportunity was afforded, and that
t he government officers or their agents did no nore than offer the
oPportunlty, then you should find defendant Ross is not a victim
of entrapnment. On the other had, if the evidence in the case

(continued...)
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t hat has been uphel d on nunerous occasions. See United States v.

Martinez, 894 F.2d 1445, 1450 (5th Cr.), cert. denied, 111
S. . 351 (1990); United States v. Johnson, 872 F.2d 612, 622

(5th Gr. 1989). He contends that the jury should have been
instructed that he was maintaining his innocence and in the
alternative was claimng that he was entrapped. He bases this

argunent upon Matthews v. United States, 485 U. S. 58 (1988).

Mat t hews holds that the jury nmust be given an instruction on
entrapnent when there is sufficient evidence from which a jury
could find entrapnent, even when the defendant denies cul pability
for the crine. 1d. at 62. Mtthews speaks to when an entrapnent
instruction should be given, not to what that instruction should
say. Matthews thus is inapplicable, as Ross received an
entrapnent instruction.

Moreover, the jury repeatedly was told that the defendants
were denying culpability; indeed, that was the essence of the
trial. It thus was not necessary for the court specifically to
tell the jury, in its entrapnent instruction, that Ross was

denying cul pability. See United States v. Fotovich, 885 F.2d

241, 242 (5th Cr. 1989) (sufficiency of jury <charge is
determned by looking at the entire jury charge in the tota

context of trial), cert. denied, 493 U S. 1034 (1990).

(...continued)

shoul d | eave you with a reasonabl e doubt as to whether or not

def endant Ross had a previous intent or purpose to comit the

of fense charged, apart fromthe i nducenent or persuasion of the
officer or agent, then it would be your duty to find defendant
Ross not BUI ty. The burden is on the government to prove beyond
a reasonabl e doubt that defendant Ross was not entrapped.
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X,

The defendants chall enge the conputation of their sentence.
The gquidelines establish a base offense level of 10 for
"[o]ffering, [g]iving, [s]oliciting, or [r]eceiving a [Db]ribe,"
US S G 8§ 2Cl.1(a), and permt an eight-level enhancenent if the
of fense involves a paynent for the purpose of "influencing an
el ected official or any official holding a high |evel decision-
maki ng or sensitive position." 1d. 8 2Cl.1(b)(2)(B)

But sections 2Cl.1(a) and (b) do not apply in all cases. At
the time the defendants were sentenced, section 2Cl.1(c)(1)
st at ed,

If the bribe was for the purpose of concealing or

facilitating anot her crim nal of f ense, or for

obstructing justice in respect to another crimnal

of fense, apply 82X3.1 (Accessory After the Fact) in

respect to such other crimnal offense if the resulting

of fense level is greater than that determ ned [by using

§ 2Cl.1(a) and (b)].®°
Section 2X3.1 provides a base level offense of "6 |evels |ower
than the offense |evel for the underlying offense.”

In this case, the "underlying offense" )) Young's conviction
for inporting over 2,500 pounds of marihuana )) carries a base
of fense | evel of 32. US S G § 2D 1.1(6). Cross-referencing

the accessory-after-the-fact sentence to Young' s offense |evel

produces a base offense level of 26, which is greater than the

% The defendants were sentenced in Septenber 1991. In Novenber 1991,
this section of the guidelines was split into two sections, separating the
enalties for "facilitating" another offense (which is now U S. S G
2C1. 1(c)(.1)?1 and "concea mg‘ or "obstructing justice in respect to" another
of fense (which is nowid. 8§ 2ClL.1(c)(2)). This change is not relevant here.

61



of fense | evel of 18 produced by using section 2Cl.1(a) and (D).

The district court utilized section 2Cl.1(c)(1) and assi gned
the defendants a base offense |evel of 26. It then gave them a
two- | evel enhancenent pursuant to section 3Cl.1, "Cbstructing or
| npeding the Admnistration of Justice," yielding an offense
| evel of 28.°9°

Bot h defendants argue that the court should not have applied
the cross-reference to Young's offense, as that offense took
pl ace prior to the effective date of the guidelines (Novenber 1,
1987) . In addition, Ross <challenges the enhancenent for

obstruction of justice under section 3Cl.1

A
W find that the district court properly used the cross-
reference to Young's pre-guidelines offense in determning the
sent ences. & It is now well-established that "pre-Guideline

conduct nmay be considered in arriving at the Quideline offense

level." United States v. Parks, 924 F.2d 68, 72 (5th Cr. 1991).
Moreover, all of the defendants' conduct occurred after the
guidelines were in place. Thus, there are no ex post facto

80 Collins explicitly states in his brief that his sentence was enhanced
two |levels for "obstruction of justice." |t anears fromthe PSI and the
sent enci ng hearing, however, that the two-|level enhancement was pursuant to
US S G 3B1.3, which permts a two-level enhancenent when "the defendant
abused a position of public . . . trust . . . in a manner that S|gn|f|cantly
facilitated the conm ssion or conceal nent of the offense.” This discrepancy
does not affect our analysis, however, as Collins's only ground for error in
the sentencing context is the cross-reference to Young's offense, which is
consi dered bel ow.

61 W apply a de novo standard of review, as this issue involves an
interpretation of the guidelines. See United States v. Lara-Vel asquez, 919
F.2d 946, 953 (5th Cir. 1990).
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concerns here, as the punishnent was set in place prior to any
cul pabl e acts.

An anal ogous situation is presented when guideline penalties
cross-reference to state law violations, even though such
vi ol ations consist of conduct that is outside the scope of the
gui del i nes. QG her circuits have upheld the state violation

cross-reference. See United States v. WIllis, 925 F. 2d 359, 360-

62 (10th Cr. 1991); United States v. Smth, 910 F.2d 326, 329-30

(6th Gr. 1990). As the Tenth Circuit has noted, "the cross
reference nerely allows the sentence for the charged crine [that
falls under the guidelines] . . . to reflect the reality of the
crime.” Wllis, 925 F.2d at 361. Here, the defendants have
of fered no other way in which a court could take into account the
seriousness of the underlying offense.

Collins points to the fact that Young, who was sentenced
under the pre-guidelines sentencing schene, received only three
years' inprisonnment, whereas Collins was sentenced to al nost
seven years under the guidelines. But there is no inequity here:

Young conmmtted a pre-guidelines offense; Collins did not.

B
Ross objects to the district court's enhancenent under
section 3Cl.1 for obstruction of justice. Under this section
the court may increase the offense level by two if the defendant
"W llfully obstructed or inpeded, or attenpted to obstruct or

i npede, the admnistration of justice during the investigation
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prosecution, or sentencing of the instant offense
Application note 1 states that "[t]his provision is not intended
to punish a defendant for the exercise of a constitutional
right." It adds that "[a] defendant's denial of guilt (other
than a denial of guilt under oath that constitutes perjury)

is not a basis for application of this provision." In applying
this provision, the court is instructed to evaluate alleged fal se
testinony "in a light nost favorable to the defendant."”

Ross argues that the enhancenent placed an inpermssible
burden on his right to testify. Yet, as noted above, the
guideline plainly contenplates that a district court nay use the
enhancenent when "a denial of guilt under oath . . . constitutes
perjury.” I ndeed, "there is no protected right to commt

perjury." United States v. Grayson, 438 U S. 41, 54 (1978). The

guideline section is tailored to protect a defendant's right to

testify, while still permtting sentencing courts to take into
account the fact that the defendant perjured hinself. As we
recently have held, "[t]hough the court my not penalize a

defendant for denying his guilt as an exercise of his
constitutional rights [including the right to testify],

enhancenent based upon perjury is permssible." United States v.

Gol df aden, 959 F.2d 1324, 1331 (5th Cr. 1992). %2

62 Seven of the eight circuits that have considered whether the
enhancenent inpinges on the right to testify agree that it does not. See
United States v. Batista-Polanco, 927 F.2d 14, 22 (1st Gir. 1991); United
States v. Acosta-Cazares, 878 F.2d 945, 953 (6th Cir.), cert. denied, 493 U S
899 (1989); United States v. Barbosa, 906 F.2d 1366, 1369 Egtﬁ CGr.), cert.
denied, 111 S. . 394 51990); United States v. Keys, 899 F.2d 983, 988 (10th

S. C. 160 (1990); United States v. Matos, 907 F.2d

(continued...)

CGr.), cert. denied, 11
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Ross also contends that the court failed to evaluate his
testinony "in a light nost favorable” to himin accordance wth

the application note. In United States v. Garcia, 902 F.2d 324,

326 (5th Cr. 1990), we suggested that "this note does not
require the sentencing court to believe the defendant, but
"sinply instructs the sentencing judge to resolve in favor of the
def endant those conflicts about which the judge, after weighing
the evidence, has no firmconviction.'" (Ctation omtted.) 1In
this case, the district court apparently had no conflicts to
resolve, as it noted that "from the evidence which [it] heard"
during trial, "an application of the adjustnent” for obstruction

of justice was "appropriate."% W find no error.

Xl
In summary, we refuse to create a "federal judge exception”
to the general rule that reasoned suspicion is not required

before federal authorities may comence an investigation. W

(...continued)

274, 276 (2d Cir. 1990); United States v. O Meara, 895 F.2d 1216, 1220 (8th
), cert. denied, 111 S 352 (1990); United States v. Wallace, 904 F.2d

Cr. c.

603, 604-05 (11th Gr. 1990) gper curiamj. But see United States v. Dunni gan
944 F.2d 178, 183 (4th Cir. 1991), cert. granted, 112 S. C. 2272 (1992).

Dunni gan di stingui shes Grayson on the ground that that case addressed a

re-guidelines real min which the sentencing court had broad discretion to be
enient. 944 F.2d at 184. W find that this is not a dlstanU|sh|ng fact or
as the guideline F!alnly requires that the court evaluate the allegedly false

testinmony in the light nost favorable to the defendant. |n addition, the

gui deline is not designed to punish a defendant for exercising his

constitutional right; nor is It designed to apply to denials of guilt "other
than a denial of guilt under oath that constitutes perjury."”

83 Thus, the court based the enhancement not upon "the mere fact that
t he jurY returned a verdict of guilty,” as Ross suggests, but rather upon its
own eval uation of the evidence. See United States v. Benson, 961 F.2d 707,
709 (8th Cir. 1992) (enhancenent may not be based "solely upon [the
defendant's] failure to convince the jury").
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al so concl ude that the governnent's conduct was not so outrageous
in this case as to constitute a due process violation. I n
addition, we find that the defendants failed to show that they
were victinms of selective prosecution.

W hold that the governnent's commencenent of a tel ephone
survey did not violate the defendants' due process rights. Nor
were the defendants deprived of a fair and inpartial jury because
of juror m sconduct. We also conclude that the governnment did
not violate Batson in exercising its perenptory strikes. I n
addition, we find no violation of Mranda, as the defendants were
not in custody when they nade the incrimnating statenents.

Finally, we conclude that the prosecutor did not inproperly
comment on Collins's failure to testify, nor did he inproperly
coment on Collins's pre-arrest silence. In addition, we find
that the wiretap application was sufficient, as was the court's
entrapnent instruction. The district court did not err in
sentencing the defendants. The judgnents of conviction and

sentence therefore are AFFI RVED
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