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No. 91-3574

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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DAVID L. LEVY and HOMRD MC NAUGHTOCN,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Eastern District of Louisiana

( August 11, 1992 )

Before WSDOM SM TH, and EM LIO M GARZA, Circuit Judges.
WSDOM Circuit Judge.

The def endant s/ appel | ants were convi cted on several counts as
active participants in a noney | aundering schene and conspiracy to
evade currency reporting requirenents. They contend that they were
not required to file currency transaction reports with respect to
the all eged noney | aundering because their activities fell within
a | oophole inthe law. W hold that this | oophol e does not exist.
We are al so asked to interpret the aiding and abetting statute, 18

US C 8 2, sothat a defendant may not be found guilty of causing
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a violation to be conmtted by an undercover operative. W decline
the offer to restrict the plain | anguage of the statute in such a
manner. Finally, one defendant contends that his sentence reflects
an i nproper application of the Federal Sentencing Cuidelines. W

reject this contention.

BACKGROUND

In 1987, the Internal Revenue Service and the Federal Bureau
of I nvestigation began a joint investigation into noney | aundering
in New Ol eans. The agenci es established an undercover "sting"
operation wutilizing the services of M. Amdo Hernandez, a
"cooperating undercover source", who posed as a noney manager for
drug dealers. |In January 1987, M. Hernandez net wth M. Charles
LeChasney in Atlanta, Georgia to discuss the possibility of
| aundering mllions of dollars in drug noney. M. LeChasney then
sought the assistance of a New Ol eans attorney, M. David Levy.

In April 1987, M. Hernandez, M. LeChasney, and M. Levy net
in Mam to discuss the noney |aundering schene. M . Hernandez
explained to the others that they would be exchanging cash from
drug traffickers. M. Levy inforned M. Hernandez that he could
deposit the cash in client trust accounts and give M. Hernandez
checks drawn agai nst these accounts. The three nen di scussed bank
reporting requirenents and M. Levy agreed that M. Hernandez's
name would not be reported in any of the transactions. The nen
al so agreed upon a six point fee for their services.

In May 1987, M. Hernandez and M. LeChasney net with M. Levy
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in New Ol eans. M. Hernandez gave M. Levy $200, 000 i n cash (plus
the $12,000 fee), and M. Levy gave M. Hernandez four checks
totaling $200,000 drawn agai nst one of M. Levy's trust accounts
and signed by M. Levy. The cash was deposited into M. Levy's
trust accounts over the next few days in the formof small (under
$10, 000) cash deposits or small cashier checks. Between My and
Cct ober 1987, M. Levy and M. LeChasney |aundered an additi onal
$550, 000 of cash from M. Hernandez, using the sane basic cash for
checks systemutilized in the first transaction, and they received
an addi tional $33,000 in fees.

In Cctober 1987, M. Hernandez net in New York City with M.
LeChasney, M. Levy, and M. Joe D Flunera, an acquai ntance of M.
Levy. The nen discussed |aundering drug noney through M.
D Fl unmera's contacts with Anerican Airlines and Red Apple grocery
st ores. I n Novenber, M. Hernandez travelled to Boston to neet
with M. DiFlumera. M. D Flunmera introduced M. Hernandez to M.
Howard MNaughton, a food broker. The three nen discussed a
proposed noney | aundering operation in which M. D Flunera woul d
give M. Hernandez a personal check in exchange for the cash and
the check would | ater be exchanged for a nunber of checks drawn
agai nst grocery accounts. The plan was to exchange cash for checks
drawn on the grocery accounts, with M. D Flunera's personal check
serving as collateral until M. Hernandez received the grocery
account checks. M. DiFlunera indicated to M. Hernandez that M.
McNaught on woul d be in charge of the nechanics of the operation.

Over the next few weeks, M. Hernandez, M. D Flunera, and M.
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McNaught on di scussed t he operati on over the tel ephone. They agreed
upon a ten point fee. The nen finally agreed to nake an exchange
of $200,000 in Boston on Decenber 18, 1987. On Decenber 18, M.
Her nandez travell ed to Boston as arranged. He gave M. MNaught on
and M. Di Flunera $200,000 in cash in exchange for sixteen checks
total ling $200, 000. M. MNaughton expl ained to M. Hernandez t hat
grocery stores could deposit |large anobunts of cash because they
were exenpt fromthe reporting requirenents, and therefore, there
woul d be no reporting problenms with these transacti ons.

In January 1988, M. Hernandez again travelled to Boston to
meet with M. Di Flunera and M. MNaughton. Again they exchanged
$200, 000 in cash for several checks totalling $200,000. The nen
agreed to neet in ten days for another exchange. This neeting
never occurred, however, because M. Hernandez's undercover role
ended on January 27, 1988 when several of the defendants were
arrested.

In Cctober 1989, a federal grand jury returned a forty-count
i ndi ctment agai nst fourteen defendants, including the appellants
M. David Levy and M. Howard McNaughton. Thirty-two counts of the
i ndictment charged M. Levy with: (1) conspiring as a financial
institution, and i n exchange for a fee, unlawfully to evade federal
monetary reporting requirenents by failing to file required
currency transaction reports, by structuring currency transacti ons,
and by using interstate commerce to facilitate the conmm ssion of
these crines in violation of 18 U S C. 8§ 371 (the conspiracy

count); (2) participating in the affairs of a racketeering
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enterprise in violation of 18 U S.C. 8§ 1962(c) (the RI CO count);
(3) travelling in or using interstate conmerce, or causing the use
of interstate facilities in furtherance of a racketeering
enterprise in violation of 18 U S. C. 88 2 and 1952(a)(3) (the
Travel Act count); and (4) aiding and abetting the failure to file
and report currency transactions and the structuring of currency
transactions to evade reporting requirenents in violation of 18
USC 8 2 and 31 U S.C. 88 5313(a), 5322(b), and 5324 (the
currency transaction count).

M. MNaught on was charged in the conspiracy count, the RI CO
count, and in two separate Travel Act counts.

Six of the defendants entered into plea agreenents wth the
governnment prior to trial, and the district court dism ssed all
charges against one of the defendants under a Rule 29 notion.
After a two nonth trial, the jury considered the guilt of the
remai ning seven defendants and reached a guilty verdict wth
respect to three of them the two appellants and one other
def endant .

The defendants who appeal ed were convicted on all counts in
whi ch they were naned. M. Levy was sentenced to a total of
seventy nont hs i nprisonnent and three years of supervised rel ease.
M. MNaughton was sentenced to a total of twenty-four nonths
i nprisonment and three years supervised release. Thi s appeal

f ol | owed.



1. DI SCUSSI ON

A. The Definition of "Financial Institution"

The Currency Transaction Reporting Act, 31 U S C § 5313
authorizes the Secretary of the Treasury to issue regulations
requiring that donestic financial institutions report certain
donestic currency transactions. Pursuant to this authority, the
Secretary pronulgated 31 C.F. R § 103.22(a)(1) which requires that

[e]ach financial institution . . . shall file

a report of each deposit, w thdrawal, exchange

of currency or other paynent or transfer, by,

through, or to such financial institution

whi ch involves a transaction in currency of

nore than $10, 000.
Al nmost all of the counts against the defendants were based on the
failuretofile currency transaction reports (CTRs) with respect to
the cash for checks transactions. M. Levy and M. MNaughton
contend on appeal that they had no obligation to file CTRs because
the transactions in which they engaged di d not make them"fi nanci al
institutions".

Definitions of the term"financial institution" are found in
the statute and in the regulations issued by the Secretary under
the statute. The defendants' first argunent is that their
activities do not fit wthin the definition of "financial
institution" found in the regulations. Their second argunent is
that, if their activities do fit wthin that definition, then the

Secretary of the Treasury exceeded his authority under the statute

by i nperm ssibly enlarging the neaning of “"financial institution".



1. The Regul ations
"Financial institution" is defined in the regulations as
i ncl udi ng

[ e] ach agent, agency, branch, or office within
the United States of any person doing
busi ness, whether or not on a regul ar basis or
as an organi zed business concern, in one or
nmore of the capacities listed bel ow
* * * *

(3) A currency deal er or exchanger, including
a person engaged in the business of a check
casher.!

The defendants contend that they do not fall wthin this
definition because a "currency dealer or exchanger" nust be
involved in the exchange of foreign currency. This argunent is
W thout nerit.

The term "currency dealer or exchanger" is defined in the
regul ations as "[a] person who engages as a business in dealing in
or exchangi ng currency, except for banks which offer such services
as an adjunct to their regular services"2

"Currency" is defined in the regul ations as

[t]he coin and paper noney of the United
States or of any other country that s
desi gnated as |l egal tender and that circul ates
and is customarily used and accepted as a
medi um of exchange in the country of issuance.
Currency includes U S. silver certificates,
u. S notes and Federal Reserve notes.
Currency also includes official foreign bank

notes that are customarily used and accepted
as a nedi um of exchange in a foreign country.?

1 31 CF.R § 103.11(g) (1987).
2 31 CF.R § 103.11(e) (1987).
3 31 CF.R § 103.11(d) (1987).
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Contrary to the defendants' assertions, there is no requirenent in
the regulations that foreign currency be involved in the
transaction. It is true that the defendants' activities were not
those provided in the exanple given in the regulation--a person
engaged in the business of a check casher. Rat her, they were
receiving cash from the undercover agent, and for a fee, would
convert that currency into checks. The defendants argue that while
the business of cashing checks is a business dealing in or
exchangi ng currency, the business of issuing checks in exchange for
cash is not. This argunent elevates form over substance. Bot h
busi nesses involve dealing in currency. Thus, the defendants

busi ness of exchangi ng checks for cash is within the definition of

“financial institution" found in the regul ations.*

2. The Secretary's Authority

Havi ng found that the defendants' activities fall within the
definition of "financial institution" in the regulations issued by
the Secretary, this Court nust now consi der whether the Secretary
exceeded his authority by issuing this regulation. The argunent
runs that while the Secretary was given the authority to specify
various aspects of the reporting requirenents, that authority does
not include the authority to expand the definition of "financial
institution".

This argunent rests upon a false prem se. The statutory

4 This Court has previously held that simlar activities fall
within the definition of "financial institution". See, e.q.,
United States v. Gollott, 939 F.2d 255 (5th Gr. 1991).
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definition of "financial institution" includes "another business or
agency carrying out a simlar, related, or substitute duty or power
the Secretary of the Treasury prescribes"s. Thus, Congress
i ntended that the Secretary suppl enent the definition of "financial
institution".® The regulations under which the defendants were

convicted are well within that grant of authority.

B. M. MNaughton's Travel Act Convictions

M. MNaughton was convicted on counts 38 and 40, which
charged that "Howard McNaught on did cause Amato [sic] Hernandez to
travel fromNew Ol eans, Louisiana, to Boston, Massachusetts, with
the intent to pronote, manage, establish, carry on, and facilitate
the pronotion, managenent, establishnent, and carrying on of an
unl awful activity . . .". M. MNaughton raises two argunents
contesting the validity of his conviction on these counts. First,
M. MNaughton argues that he could not be convicted for causing
M. Hernandez to travel because M. Hernandez was a pai d gover nnment
agent . Second, M. MNaughton argues that the evidence of his
ability to cause M. Hernandez to travel was insufficient to
support his conviction. In the context in which they are
presented, these argunents are so intertw ned that they nust be

di scussed t oget her.

5 31 US.CA §5312(a)(2) (U (Wst 1983).

6 This conclusion is bolstered by |ater anmendnments which
provide that "financial institution" includes "any other business
designated by the Secretary whose cash transactions have a high
degree of usefulness in crimnal, tax, or regulatory matters". 31
US CA 8 5312(a)(2)(Y) (West Supp. 1992).
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18 U S.C. 8 1952 nmkes it a crinme to travel in interstate
comerce to facilitate the carrying on of any illegal activity.
M. MNaughton's liability under this statute is a result of 18
US C 8§ 2, which provides that "[w hoever willfully causes an act
to be done which if directly perforned by himor another would be
an offense against the United States, is punishable as a
principal ". In his opening brief, M. MNaughton states that
"[t] here was no evidence to even suggest that Howard McNaughton or
anyone other than the governnent had the power to cause Anado
Hernandez to travel interstate". The evidence at trial, viewed in
the light nost favorable to the governnent, showed that M.
Her nandez's travel to Boston on both occasions was at the request
of M. MNaughton and was for the purpose of exchanging cash for
checks. M. MNaughton's argunent is that the "cause" of M.
Hernandez's travel was the instructions he received from the
governnent rather than the request he received fromM. MNaught on.

M. McNaughton attenpts to anal ogi ze his case to cases hol di ng
that a defendant cannot be convicted for conspiring solely with a
gover nnent agent. There is no anal ogy. The essence of a
conspiracy is a neeting of the mnds--a shared crimnal intent.
Under 18 U.S.C. 8§ 2(b), there is no requirenent of shared intent;
only the person charged need have the crimnal intent, the
i ndi vi dual whomthe defendant has caused to performthe act may be

entirely innocent.’

" E.g., Pereirav. United States, 202 F.2d 830, 837 (5th Gir
1953), aff'd, 347 U. S. 1 (1954).
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Nor is this a case in which the governnment has manufactured a
crime. The defendants were aware fromthe outset that interstate
travel woul d be necessary to carry out the noney | aunderi ng schene.
Mor eover, the evidence at trial showed that the two instances of
interstate travel charged in counts 38 and 40 were at the request
of M. MNaughton and M. Di Flunera. The fact that the governnent
gave M. Hernandez perm ssion to followthrough on M. MNaughton's
request does not affect the fact that M. MNaughton's request
caused M. Hernandez to travel interstate for this illegal purpose.

M. MNaughton would have this Court interpret the phrase
"causes an act" to nean that the defendant nust be the sole and
proxi mate cause of the performance of the act. Such an
interpretation would render 18 U S.C. 8§ 2(b) neaningless. The
evidence is sufficient to support M. MNaughton's convictions on
counts 38 and 40.8 There is no reason why M. MNaughton, on the
pretext that M. Hernandez was cooperating with the governnent at
the tinme, should escape the consequences of causing M. Hernandez
totravel ininterstate coomerce to facilitate the noney | aunderi ng

scheme.

C. Sent enci ng CGui del i nes

M. Levy contends that the district court erred by adding five

levels to his base offense |evel under the applicable sentencing

8 Because we affirmM. MNaughton's convictions on counts 38
and 40, we do not consider his argunent that his RI CO conviction
must be overturned if either Travel Act conviction is overturned.
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gui delines.® The contested increase was the result of the district
court's finding that M. Levy believed the |aundered funds were
i ndeed crimnal ly derived funds. Section 2S1.3(b)(1) of the United
States Sentencing Comm ssion Cuidelines provides for a five |evel
i ncrease when the "defendant knew or believed that the funds were
crimnally derived". Al t hough the guideline says "knew or
believed', M. Levy argues that the five |level increase applies
only if he knew that the funds were crimnally derived. Further,
because the funds M. Levy | aundered were actually provided by the
governnent, he argues that such know edge woul d be i npossi bl e.

M. Levy relies on the Application Note to support his
argunent. The "Background" section of the Application Note to §
2S1.3 states in part that "[t]he offense | evel is increased by five
levels if the defendant knew that the funds were crimnally
derived". M. Levy argues that this one sentence restricts the
application of 8§ 2S1.3(b)(1) to cases in which there is know edge
of the nature of the funds, not just a belief. The interpretation
of the Quidelines is a question of |aw, subject to de novo revi ew. °

The Eleventh Crcuit addressed this exact issue in United

States v. Otiz Barrera, 922 F.2d 664 (11th Cr. 1991). That court

held that the plain |anguage of the guideline controlled because
"[w] here the term nology of a statute is clear, we do not need to

rely on the commentary for its construction". W agree.

® The guidelines at issue are those that were in effect on
January 26, 1988.

10 United States v. Gaitan, 954 F.2d 1005, 1008 (5th Gr.
1992) .
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The guideline itself says "knew or believed". There is no
anbiguity in this |language requiring us to |l ook to the Application
Not e for guidance.!' A subsequent anendnent to the Application Note
has made it clear that a belief that the funds were crimnally
derived is sufficient to support the five |l evel increase.!? W find
it significant, as did the Eleventh Crcuit, that this change to
the Application Note was nmade w t hout any change in the guideline
itself. "This indicates to us that the CGuidelines were anended to
reflect an original intent that a defendant's belief alone can
trigger subsection (b)(1)."?*

Because t he | anguage of the gui del i ne enconpasses know edge or
belief, we hold that the district court correctly applied the five
| evel increase to M. Levy.

The Court has considered carefully all the argunents of the
def endant s/ appel l ants not directly addressed in this opinion.

The judgnent of the district court is AFFI RVED

1 Section 1B1.7 of the Quidelines provides that the
coment ary acconpanyi ng the guidelines is in the nature of a policy
statenent or |egislative history.

12 The anended | anguage provides in part: "Subsection (b)(1)
applies if the def endant knew or believed the funds were crimnally
derived property."” The purpose of the anendnent was "to clarify

the guideline and commentary, to provide nore conplete statutory
references, and to conformthe format of the guideline to that used
in other guidelines."” United States Sentencing Conm ssion
Cui del i nes Manual , Appendi x C, anendnent 218.

13 (Otiz Barrera, 922 F.2d at 666 n. 4.




