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GARWOOD, Circuit Judge:

Def endant s- appel l ants Louis Elton Stone (Stone) and Denise
Si enhausen  ( Si enhausen) were convicted of conspiring to
manufacture, and attenpting to manufacture, in excess of one
hundred granms of nethanphetam ne. They both appeal, raising
various challenges to their convictions. W affirm

Facts and Proceedi ngs Bel ow

In July 1989, Stone entered the Scientific Chem cal Conpany in

Harris County, Texas and attenpted to purchase three pounds of

ephedrine, which is used as a precursor chem cal in the manufacture



of net hanphetam ne, but was not itself a controlled substance at
that tine. Scientific Chemcal was out of ephedrine, so the
sal esman took $350 from Stone, told him that he would order the
ephedri ne, and asked Stone to get back in touch with himin a few
days. The salesnman al so recorded Stone's nane, driver's |icense
nunber, and address, and in accordance with the conpany's practice
of cooperating with the Drug Enforcenent Adm nistration (DEA) by
reporting purchases of certain chemcals, called Agent Norris
Rogers at the DEA office in Houston with this information. After
runni ng some checks on Stone, Rogers called the Scientific Chem cal
sal esman back and gave him his pager nunber, with instructions to
gi ve the nunber to Stone and tell Stone he could call the nunber to
reach sonmeone who could procure ephedrine for him

Several days |ater, Stone cal |l ed Rogers' pager nunber and told
him that he was |ooking for soneone who could provide himwth
ephedrine. Rogers arranged a neeting with Stone for the foll ow ng
day. At that neeting, on July 21, 1989, Rogers posed as a bl ack
mar ket chem cal sal esman. Stone said that he had custoners waiting
for methanphetam ne, and that he was anxious to supply it because
he was in debt to his attorney for representation on a prior arrest
for nmet hanphet am ne manufacturing. Rogers said that he was naking
a decent living as a black market chem cal sal esman, but that his
real aspiration was to expand into the nore lucrative area of
met hanphet am ne manufacturing, and that he would supply the
ephedrine only if Stone would teach him how to cook
met hanphet am ne. Stone agreed. They worked out an arrangenent in

whi ch Rogers would sell Stone a pound and a half of ephedrine for



the $350 Stone had left with Scientific Chemical, and would give
St one anot her pound and a half in exchange for Stone's teaching him
how to cook nethanphetam ne. Stone told Rogers that, at the
suggestion of his girlfriend, he was operating a nethanphetam ne
lab in the attic of her parents' house. Rogers asked himif he had
al of the other chemcals and equipnent necessary for
manuf act uri ng nmet hanphetam ne, and Stone said that he did. Stone
and Rogers agreed to neet again three days |ater.

On July 24, they net outside a restaurant in Houston. Rogers
was wearing a concealed transmtter in order to record their
conversations. Stone told Rogers that there had been a change in
pl ans; he was there to pick up his girlfriend' s nother, who was
going to be at hone that afternoon, naking the house unavail abl e
for nmet hanphetam ne manufacturing. Stone told Rogers to go to a
pay phone and wait for Stone to page himwith further instructions.
Rogers did so, and a few mnutes later Stone called himand told
himto neet himat a conveni ence store. Rogers went there, and
Stone arrived shortly thereafter with a woman he introduced as his
girlfriend Denise. This wonman was |later determned to be the
def endant Si enhausen. In the back seat of Rogers' car, Stone and
Si enhausen began tal ki ng about how badly they needed the ephedrine
inorder to sell sone net hanphetam ne and al |l eviate their financi al
probl enms. They told Rogers that the house would not be avail abl e
until later that night, after Sienhausen's nother went to bed, but
t hey asked Rogers to go ahead and give themthe ephedrine. Stone
then suggested that he and Sienhausen |eave and conduct the

manufacturing on their own, and bring Rogers back part of the
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finished product. Suspecting that they were trying to cut hi mout
of the operation altogether and would not return with the finished
product, Rogers rejected their requests. Stone and Si enhausen
therefore agreed to drive him to Sienhausen's parents' house
several bl ocks away.

They arrived at the house and all three entered the garage.
Stone and Sienhausen again tried to persuade Rogers to | eave the
ephedrine with them but Rogers said that he would not do that
until he had seen sone | ab equi pnent, so that he coul d be sure they
actually knew how to manufacture nethanphetam ne. Stone or
Si enhausen said that the | ab equi pnent was under Sienhausen's bed
and was i naccessi ble as | ong as her not her was up and novi ng around
t he house. Rogers then suggested that if Stone would at | east
wite down the fornula for manufacturing nmethanphetam ne as proof
that he knew howto do it, Rogers would | eave and wait until |ater
that night to return. Stone did so, discussing sone of the steps
as he wote. During this tinme, Sienhausen nentioned that both she
and Stone knew how to "cook," and that they never stored the |lab
equi pnent in one place, so that if either got arrested, the other
woul d be abl e to conti nue operations and nmake sone noney to get the
first one out of jail. Rogers took the recipe witten by Stone and
gave themabout a pound of ephedrine. He left with Stone's prom se
that they would call him on the pager when they started the
manuf act uri ng.

After Rogers left, surveillance agents saw Stone and
Si enhausen | eave the house. Stone and Si enhausen never called

Rogers, and they did not return to the house during the next
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several days. Two days later, on July 26, the police executed a
search warrant on the house. They found no nethanphetam ne,
ephedrine, or |ab equipnent. On July 27, surveillance was
conducted at Stone's residence in Houston. A red truck arrived at
t he residence, and the officers searched the vehicle and detai ned
the driver, a man naned Gary Mock (Mock). In the truck they found
Freon and sodium hydroxide, both of which are wused in the
met hanphet am ne manufacturing process. On July 31, after |earning
that a warrant had been issued for their arrest, Stone and
Si enhausen turned thensel ves in.

On August 23, 1989, a two-count indictnent was returned
agai nst Stone and Si enhausen, charging themwith conspiring with
each other to manufacture, and aiding and abetting each other in
the attenpt to rmanufacture, in excess of 100 grans of
nmet hanphetanine, in violation of 21 US. C 88 841(a)(1),
841(b)(1)(A), 846, and 18 U S.C. § 2. A jury found Stone and
Si enhausen guilty of both counts. The district court sentenced
Stone to concurrent terns of 121 nonths' inprisonnent and 5 years
supervi sed rel ease on each count, and i nposed a speci al assessnent
of $50 on each count. Sienhausen was sentenced to concurrent terns
of 120 nonths' inprisonnent and 5 years' supervi sed rel ease on each
count, and was al so ordered to pay a special assessnent of $50 on
each count. Stone and Si enhausen both appeal their convictions.

Di scussi on
Sufficiency of the Evidence for the Conspiracy Convictions
In a conspiracy prosecution under 21 U S C 8§ 846, the

gover nnent nust prove beyond a reasonabl e doubt (1) the existence
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of an agreenent between two or nobre persons to violate the
narcotics laws, (2) that each alleged conspirator knew of the
conspiracy and intended to join it, and (3) that each alleged
conspirator did participate in the conspiracy. United States v.
Carter, 953 F.2d 1449, 1454 (5th Cr. 1992); United States .
Harris, 932 F. 2d 1529, 1533 (5th Cir.), cert. denied, 112 S.C. 270
(1991). Stone and Sienhausen contend that the evidence was
insufficient to establish that they agreed with each other to
manuf act ure net hanphetam ne. They point out that in many of the
events described at trial, Rogers was the instigator, and they
agreed with his suggestions reluctantly if at all. They al so point
out that they failed to follow through on the incrimnating
prom ses that they made to RogerssQe.g., that they would
manuf act ure net hanphetam ne in the garage on the night of July 24
and that they would allow him to observe the process. Their
counsel suggested during opening and closing argunents at trial
that they had sinply conned Rogers out of the ephedrine, and that
no proof of their true intent had been produced.

When the sufficiency of the evidence to support a conviction
is challenged on appeal, it is not necessary that the evidence
excl ude every reasonable hypothesis of innocence; we review the
evidence in the | ight nost favorable to the governnent, draw ng al
reasonabl e inferences in support of the verdict, and will affirm
the conviction if a rational trier of fact could have found that
the evidence established each essential elenent of the offense
beyond a reasonabl e doubt. United States v. Vasquez, 953 F. 2d 176,
181 (5th Gr. 1992); United States v. Evans, 941 F. 2d 267, 271 (5th



Cr.), cert. denied, 112 S. C. 451 (1991). In this case, the
evidence was clearly sufficient to permt the jury to reach a
verdict of guilty. Stone and Sienhausen's statenents to Rogers, if
beli eved, are nore than adequate to establish an agreenent between
the two of themto violate the narcotics |aws, and given their
purchase of ephedrine and other circunstances, it was within the
province of the jury to accept Stone and Si enhausen's own account
of their plan. Stone's ability to wite down a recipe and a fairly
detailed set of instructions for the manufacturing processsQwhi ch
a DEA chem st confirmed at trial to be correctsQdenonstrated that
their professions to be famliar wth nmet hanphet am ne manuf acturi ng
were not a conplete fal sehood. The possibility that they may have
m sl ed Rogers about sone particulars, such as the location of the
| ab equi pnrent, or never intended to allow himto observe or share
inthe proceeds of the nethanphet am ne nmanufacture, does not conpel

a reasonabl e doubt about their purpose in acquiring the ephedrine.?

. Through a suppl enental submi ssion to this Court, Stone calls
our attention to the recent Second Crcuit case of United States
v. Perrone, 936 F.2d 1403 (2d Gr.), clarified, 949 F.2d 36 (2d
Cir. 1991). 1In reliance on that decision, he argues that it was
error for the district court to convict and sentence hi munder 21
US C 8§ 841(a) rather than under section 841(d). W find this
argunent to be wthout nerit. The concern expressed by the
Perrone Court in its original opinion was that the only evidence
agai nst Perrone was his possession of chem cals under

ci rcunst ances indicating he knew or should have known that they
woul d be used to manufacture a controll ed substancesQconduct that
Congress intended to punish under section 841(d)sQand that to
convi ct himunder section 841(a) based solely on that conduct
woul d thwart the statutory schene. See id. at 1415. Even if the
case can still be cited for that proposition after the court's
clarification, that concern does not apply in the present case.
The basis for Stone's conviction under section 841(a) was not
nmerely his possession of ephedrine; it was his nunerous
expressions of intent to manufacture nethanphetam ne. The sane
is true of Sienhausen.



1. ldentification of Sienhausen at Tri al

Si enhausen contends that the evidence is insufficient to
support her convictions because the record fails to reflect that
she is the person described in Rogers' testinony. On direct
exam nation, in describing his neeting with Stone on the afternoon
of July 24, 1989 and his initial introduction to Sienhausen, Rogers
testified as foll ows:

"A. He [Stone] called her Denise, and he said that she
was his girlfriend.

"Q GCkay. D d he introduce her to you?

"A.  Yes.

"Q Ckay. And is she here in the courtroonf
"A.  Yes, sir.

"Q Wuld you identify her for the jury?

"A. She's the lady sitting next to -- at the first
table next to the defense attorney. She has on a
yell ow sweater and a green, line green turtl eneck.

And she has sort of blondish hair."

There is no chall enge made here to Rogers' recollection or ability
toidentify the woman involved in the events of July 24, 1989. The
sole basis for Sienhausen's point of error is that, because the
prosecutor did not at the end of this exchange expressly request
that the trial transcript reflect that Rogers had identified the
def endant sQwhi ch he clearly should have donesQthere is no way in
exam ning the record on appeal to know whet her she was in fact the
woman in the linme green turtl eneck.

We find this challenge, raised for the first tinme on appeal,
creative but unavailing. As the above testinony shows, there can

be no doubt that Rogers identified the person whom he was



di scussing with adequate specificity for the jury and others
present in the courtroom During voir dire Sienhausen was present
in court and was personally identified before the entire panel by
the Assistant United States Attorney and by her counsel as the
def endant Deni se Si enhausen, and Si enhausen personal ly pl eaded not
guilty in the presence of the jury. Absent sone genuine issue as
tothe identity of the person who conmtted the of fense, we are not
inclined to reverse a conviction based on such a technicality in
the appel |l ate record.
I11. Constructive Arendnent of the |ndictnent

Stone and Sienhausen contend that the jury instructions
allowed the jury to convict them based on an agreenent to
manuf acture not charged in the indictnmentsQnanely, a supposed
agreenent with undercover agent Rogers. They al so suggest that the
jury could have convicted them based on an agreenent wth Mock
This too, they assert, would represent a constructive anendnent of
the indictnent, Count One of which alleged that Stone and
Si enhausen "did knowngly and unlawfully agree, conspire and
conf ederate between thensel ves to manufacture” nethanphetam ne.

We find no basis for this argunent. The jurors were given a
copy of the indictnent to use during their deliberations, and in
instructing the jury on the essential elenents of the of fense that
the governnent was required to prove, the court repeated the
i ndi ctnment' s | anguage quot ed above. In addition, the instructions
i ncluded a rem nder that the jurors should first determ ne "whet her
or not the conspiracy existed as charged" (enphasis added). As

di scussed in Part |, there was anple evidence fromwhich the jury



coul d have concluded that Stone and Sienhausen agreed with each
ot her to manufacture net hanphetam ne; we have been shown no reason
to assune that the jury disregarded its instructions and based its
guilty verdict on a different agreenent. Accord United States v.
Lokey, 945 F.2d 825, 831-32 (5th Cr. 1991).

V. Refusal to G ve Requested Jury Instruction

Stone and Sienhausen's fourth point of error is that the
district court erredinrefusingto givetothe jury their proposed
instruction setting out their theory of the case. The instruction
read:

"It is the Defendant's theory that they did not
unite to commt a crine. That is to say, while they

st ated t hey wer e pl anni ng on manuf act uri ng

met hanphet am ne, their statenents were not an accurate

reflection of their true intent. The Defendants contend

t hat they had no agreenent with each other to nanufacture

met hanphet am ne. I n determ ning the kind of agreenent or

under st andi ng that existed as to each Defendant, unless

you find beyond a reasonabl e doubt that the agreenent or

under st andi ng reached by a Def endant actual ly

cont enpl at ed manuf act uri ng net hanphet am ne, youw Il find

t hat Defendant not guilty."”

Relying on United States v. Kim 884 F.2d 189, 193 (5th Cr. 1989),
they argue that a defendant is entitled to have the jury instructed
on a theory of the defense for which there is any foundation in the
evi dence.

Initially, we observe that, as this Court clarified in its
opi ni on denying rehearing in United States v. Stowell, 947 F.2d
1251 (5th GCr. 1991), reh'g denied, 953 F.2d 188 (5th Cr.) (per
curiam), cert. denied, 112 S . C. 1269 (1992), the defendants'
contention is not a conpletely accurate statenent of the law, in

order for a defendant to be entitled to an instruction, "any
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evi dence in support of a defensive theory nust be sufficient for a
reasonable jury to rule in favor of the defendant on that theory."
953 F.2d at 189.

However, defendants' argunent fails here for the separate
reason that their "theory" anounts to little nore than suggesting
t he nonexi stence of one of the essential elenents of the offense
(crimnal intent underlying their agreenent).? The refusal to give
a requested jury instruction constitutes reversible error if the
instruction (1) was substantially correct, (2) was not
substantially covered in the charge given to the jury, and (3)
concerned an inportant issue so that the failure to give it
seriously inpaired the defendant's ability to present a given
def ense. United States v. Allison, 953 F.2d 870, 876 (5th Cr.
1992); United States v. Terrazas-Carrasco, 861 F.2d 93, 95 (5th
Cr. 1988). Here, the jury instructions fully set forth the
requi renents that Stone and Si enhausen nmust have genui nely reached
an agreenent or understanding, and that that agreenent nust have

cont enpl at ed conm ssi on of the offense charged in the indictnent.?3

2 We al so note that defendants' request here seeks to place
before the jury a defensive theory not affirmatively raised by
the evidence. Neither defendant presented any evidence at trial
and none of the governnent's evidence reflected that defendants
did not intend to manufacture nethanphetam ne; defense counsel's
suggestions during opening statenents and argunent and in his
guestions of Rogers on cross-examnation are the only sources of
that theory.

3 The jury was instructed that they nust be able to find
beyond a reasonabl e doubt fromthe evidence:

"(1) That two or nobre persons in sone way or
manner, positively or tacitly, canme to a nutual
understanding to try to acconplish a common and
unl awful plan, as charged in the indictnent;
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The jury was al so cautioned that nere presence at the scene of a
transaction and nere simlarity of conduct would not necessarily
constitute proof of a conspiracy. Because the elenents of
agreenent and intentsQas well as the | egal defenses based on | ack
of agreenent sQwere substantially covered in the charge given to the
jury, a theory of the defense that nerely recounted the facts
W t hout those elenents was not required. See United States v.
Lance, 853 F.2d 1177, 1184-85 (5th Gr. 1988); United States v.
Bar ham 595 F.2d 231, 244-45 (5th Gr. 1979).

V. Sufficiency of the Evidence to Support Convictions for Aiding
and Abetting an Attenpt to Manufacture Methanphetam ne

Stone and Si enhausen next challenge the sufficiency of the
evidence to support their convictions for attenpt to manufacture
met hanphet am ne, ai ded and abetted by each other. To be convicted
of attenpt under 21 U S C § 846, a defendant "nust have been
acting wwth the kind of culpability otherwise required for the
comm ssion of the crinme which he is charged with attenpting,"” and
"must have engaged i n conduct which constitutes a substantial step
toward commssion of the crine," i.e., conduct "strongly
corroborative of the firmess of the defendant's crimnal intent."
United States v. Mandujano, 499 F.2d 370, 376 (5th Cr. 1974),
cert. denied, 95 S.C. 792 (1975). To have aided and abetted a

"(2) That the Defendant knowi ngly or intentionally
becane a nenber of such conspiracy."”

The jury was additionally told that in order to convict they nust
find beyond a reasonabl e doubt that "Louis Elton Stone and Deni se
Si enhausen did know ngly and unlawful |y agree, conspire or

conf ederat e between thenselves to manufacture in excess of one
hundred grans of nethanphetam ne."
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crime within the neaning of 18 U S.C. 8§ 2, a defendant nust have
(1) associated with the crimnal venture, (2) participated in the
venture, and (3) sought by action to nmake the venture succeed
United States v. @Gllo, 927 F.2d 815, 822 (5th Gr. 1991).

Si enhausen argues that, because Rogers admtted that he never
saw any evi dence of a manufacturing |lab at her parents' house, and
because there was no testinony as to what happened to t he ephedrine
after Rogers |left the house, no rational trier of fact could have
convi cted Stone and her of attenpt to nmanufacture nethanphet am ne.
Stone argues nore particularly that, viewed objectively, his
conduct cannot ampunt to a "substantial step.” We di sagree.
Stone's purchase of a precursor chemcal from a purported bl ack
mar ket sal esman, while declaring a plan to use the chemcal to
manuf act ur e nmet hanphet am ne and furni shing t he sal esnman an accurate
explanation of how to do so, was an act which, "w thout any
reliance on the acconpanying nens rea, mark[s] the defendant's
conduct as crimnal in nature."” United States v. Oviedo, 525 F. 2d
881, 885 (5th Cr. 1976). Although there nay be sone anbiguity
over what precisely Stone and Sienhausen intended to dosqi.e.,
whet her they actually had a |aboratory set up in Sienhausen's
parents' house and sincerely intended to all ow Rogers to observe,
or whether they had an operation el sewhere and never intended to
i ncl ude RogerssQthe purchase of the ephedrine was clearly a
significant enough step toward that end to corroborate the firmess
of their intent to carry out their plan, and (as di scussed supra in
Parts | and Ill) it was perm ssible for the jury to concl ude that

their objective was that described in the indictnent. Moreover, a
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jury could rationally conclude that by naking her parents' house
available for the manufacturing operations thenselves, or even
merely for the dealings with Rogers that |l ed to procurenent of the
ephedri ne, Sienhausen participated in the venture and sought by
action to nake it succeed.
VI. Failure to Properly Instruct the Jury on the Law of Attenpt

Stone and Si enhausen's next contention is that the district
court's instruction to the jury on the offense of attenpt to
manuf act ure net hanphet am ne was i nadequate because it failed to
requi re that they have taken a "substantial step" toward conmm ssion
of the offense. The court instructed the jury that "[t]o attenpt
to commt an offense neans nerely to willfully do sonme act in an
effort to bring about or acconplish sonething the law forbids."
The defendants did not object to the instruction below, so we w ||
reverse only if the instruction constituted plain error, i.e., if
"considering the entire charge and evi dence presented agai nst the
defendant, there is a likelihood of a grave mscarriage of
justice." United States v. Sellers, 926 F.2d 410, 417 (5th Grr.
1991).

St one and Si enhausen are correct that the instruction at | east
i nadequately described the second el enent of the offense as set
forth in Mandujano (see Part V, supra). Wen a jury instruction
omts or significantly msstates an essential elenent of an
of fense, the error may be severe enough to neet the plain-error
st andar d. See, e.g., United States v. Flitcraft, 803 F.2d 184,
186-87 (5th Cir. 1986). Recently, however, this Court confronted

a very simlar instruction to the present one and concl uded that,

14



inlight of the evidence in the case, it did not rise to the |evel
of plainerror. See United States v. Contreras, 950 F.2d 232, 239-
40 (5th Gr. 1991), petition for cert. filed (3-20-92). W find
the same to be true here. Although the defect in the instruction
gi ven here may even have been, because of the inclusion of the word
"merely,"* slightly greater than the one at issue in Contreras, we
are not persuaded that under the circunstances of this casesQwhere
the contest as argued bel ow was nore whether the plan entertained
by the defendants was the crinme charged in the indictnment than
whet her they took a substantial step toward effectuation of their
pl ansQ"it could have neant the difference between acquittal and
conviction." |d. at 240.° Also weighing against a finding that
the defective instruction could have resulted in a grave
m scarriage of justice for these defendants is the fact that they
recei ved identical concurrent sentences on the conspiracy charges;
the inposition of the additional $50 special assessments were the
only consequence of the convictions for attenpt.
VII. Adm ssion of Audio Tapes and Use of Witten Transcripts
During the investigation, the governnent nmade five tapes of
Rogers' conversations with Stone or with Stone and Sienhausen
together. The first three were taped fromtel ephone conversations

and were clear recordings. The fourth and fifth tapes were nade on

4 This wording is not focused on in the appellate briefs of
ei t her def endant.

5 Cf. Lowenfield v. Phelps, 108 S.Ct. 546, 552 (1988);

VWai nwight v. Wtt, 105 S.Ct. 844, 853 & n.11 (1985) (absence of
obj ection, even where not a waiver, may reflect posture and
under standi ng of trial participants).
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July 24, when Rogers wore a concealed transmtter to his neetings
wth Stone and Sienhausen. The tapes were nmade by a second DEA
agent, Alton Lewis (Lewis), who carried the receiver in his vehicle
and foll owed Rogers fromthe restaurant to the conveni ence store
and then to Sienhausen's parents' house. A heavy thunderstorm
during this tine interfered with the reception, and | arge portions
of the tapes are very difficult to understand. Rogers prepared
witten transcripts of the fourth and fifth tapes.

Prior to trial, the defendants contended that the fourth and
fifth tapes were unintelligible, and that to allow the jury to
consider typed transcripts of the tapes would constitute
unaut hori zed bol stering of the evidence contained on the tapes.
The defendants objected to use of the transcripts for this reason,
and in a separate notion asked that the district court conduct a
hearing outside the jury's presence prior to admtting any
transcripts in order to determne their accuracy. At a pretria
hearing, the court ruled that the transcripts could not be admtted
into evidence or taken to the jury roomduring deliberations, but
could nerely be used as a potential guide for the jury while the
tapes were being played. The court found no need to rule on
def endants' further request that it hold a hearing to determ ne the
accuracy of the transcripts, because that notion nerely requested
such a hearing before the transcripts were admtted i nto evi dence.
The defendants then pronptly filed witten notions requesting that
t he governnent be prohibited fromusing the transcripts before the
jury at all.

| medi ately prior totrial, the district court indicated that
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it had listened to one tape and reviewed the transcript, and that
the defendants' objection to use of the transcript as a potenti al
guide for the jury was overrul ed. During the sane conference,
counsel for the governnent notified the court that it had that
morning submtted revised versions of the transcripts for the
fourth and fifth tapes, which were essentially the sanme but
cont ai ned sone typographi cal corrections. Defense counsel did not
renew its notion that the court conpare the tapes to the new
transcripts.

At the end of the first day of trial, the district court
admtted the tapes into evidence over defendants' objection that
they were of such poor quality that they would m slead the jury.
On the second day of trial, the district court allowed the
governnent to play the fourth and fifth tapes for the jury and to
submt the transcripts to the jury to be used as potential guides
while the tapes were playing. The defendants renewed their
objection to use of the transcripts, and the court again overrul ed
the objection, noting that fromits review it had concluded that
the tape was not so unintelligible that someone famliar with the
conversation could not nmake an accurate transcript. The court
instructed the jury that the transcripts had been prepared by the
governnent's agent, and cautioned the jury as foll ows:

“"Now, this [transcript] is only for your genera

gui dance. You are directed and ordered by this Court to

make your own interpretation of what you hear fromthat

tape. This is only what the Governnent believes on this

tape. And if you feel it's unintelligible, then you are

to disregard anything that you feel is unintelligible,

notw t hst andi ng what the Governnent has down as to what
its position is on that tape.

17



"So, ineffect, | will let you consider this just as

-- well, just as a transcript as far as the Governnent's
version is concerned. The defense in no way adopts this
version. . . . However, it's ny decision to allow you
touse it for whatever weight, if any, you desire to give
to it. If you feel that tape is unintelligible, then

di sregard what the Governnent thinks is on that tape.

And if you listen and you hear it differently from what

is down here, you ought to consider what you hear as best

you can fromthe tape."”

The court further stated: "It [the transcript] is not evidence in
this case. The tape is the evidence."

In this appeal, Stone and Sienhausen nake three distinct
chal l enges regarding the tapes and transcripts: (1) that the
governnent failed to establish the predicate for adm ssion of the
tapes; (2) that the tapes' unintelligibility rendered the district
court's adm ssion of the tapes an abuse of discretion; and (3) that
the district court conpounded its error by wongfully all ow ng use
of the transcripts and restricting cross-exam nation of Rogers
about the transcripts.

On Stone and Si enhausen's first point, the guiding principles
for this Grcuit were set forth in United States v. Biggins, 551
F.2d 64 (1977). There the Court held that when seeking to
introduce a recording in a crimnal prosecution, the governnent
bears the burden of "going forward wth foundation evidence
denonstrating that the recording as played is an accurate
reproduction of relevant sounds previously audited by a w tness,"
which generally requires the governnent to denonstrate (1) the
conpetency of the operator, (2) the fidelity of the recording

equi pnent, (3) the absence of material deletions, additions, or

alterations, and (4) the identification of the rel evant speakers.
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ld. at 66. The Biggins Court further held that although strict
conpliance with the governnent's particularized burden is "the
preferred nethod of proceeding," even in the absence of such
conpl i ance, the trial judge retains broad discretion to
i ndependently determne that the recording accurately reproduces
the auditory experience. |d. at 66-67.

In the present case, prior to adm ssion of the tapes, Rogers
testified that they were the tapes of his conversations with Stone
and Si enhausen, that they had been recorded by Lewi s while Rogers
was tal king with the defendants and wearing a hidden transmtter,
that they had been kept in a secure place fromthe tine they were
made, and that no alterations had been nmade. Later, after the
t apes had been played for the jury, Lewis testified and went into
a little nore detail about the recording equipnment and its
capabilities. He admtted that the thunderstorm reduced the
transmtter's effective range, and that at tinmes he had not been
able to stay close enough to Rogers to nmake an intelligible
recor di ng.

We concl ude that the governnent adequately laid a foundation
for the tapes under Biggins. Al t hough not all of the Biggins
factors were thoroughly covered before the tapes were played, the
Bi ggins decision indicates that the list is not neant to conmand
"formalistic adherence”" at the expense of the district court's
discretion. Id. at 67. W perceive no abuse of that discretion
here, particularly since the essence of the defendants' opposition
to the tapes at trial was not really an authentication issue. The

def endants did not contend that the governnent had not adequately
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establ i shed the content of the tapes to nake themadm ssible, i.e.,
t he defendants did not chall enge the neans by which the tapes were
prepared or suggest alteration or distortion of the tapes, but
i nstead sinply questioned the useful ness of the final product (and
did this for the first time during the trial itself).

On the defendants' second contention regardi ng the tapes, this
Court has <consistently held that poor quality and partial
unintelligibility do not render tapes inadm ssible unless the
unintelligible portions are so substantial as to render the
recording as a whole untrustworthy, and that this determnation is
left to the sound discretion of the trial judge. United States v.
Ruppel, 666 F.2d 261, 272 (5th Cr. Unit A), cert. denied, 102
S.Ct. 3487 (1982); United States v. Sutherland, 656 F.2d 1181, 1200
(5th Cr. Unit A1981), cert. denied, 102 S.Ct. 1451 (1982); United
States v. Llinas, 603 F.2d 506, 508 (5th Cr. 1979), cert. denied,
100 S. . 1030 (1980). W find no abuse of discretion in the
adm ssion of the tapes here, particularly given the precautions
taken by the court when they were played. Accord Ruppel, 666 F.2d
at 272.

Finally, on Stone and Si enhausen's third point, this Crcuit's
guidelines for use of transcripts were set out in United States v.
Onori, 535 F.2d 938, 946-49 (5th Cr. 1976). |In Onori, this Court
held that transcripts given to the jury are evidence, admtted for
a limted purpose, and that therefore a determnation of the
transcript's accuracy is typically a jury function rather than a
judicial one constituting a precondition to admssion. |d. at 947-

48. The Onori Court indicated that the preferred procedure was to
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have the parties arrive at a "stipulated"” transcript to be givento
the jury; if the parties cannot agree on all portions of the
transcript, then the transcript nmay contain both versions of the
di sputed portions, or the court may give two transcripts to the
jury. ld. at 948-49. The Onori Court, consistent with its
classification of the accuracy of a transcript as basically a
factual determ nation, held that the defendants in that case

havi ng been offered the opportunity to present their own version of
the transcript and to have their expert witness testify as to
errors in the governnent's, had not shown reversible error in the
district court's refusal to rule on the accuracy of the
governnent's transcript before giving it to the jury. |[|d. at 949.
W have likewise held that when a defendant challenges the
governnent's transl ati on of a foreign-language conversation for the
jury, but fails to offer his own translation, the district court is
under no obligation to pass on the transcript's accuracy. United
States v. Arnendariz-Mata, 949 F.2d 151, 156 (5th Cr. 1991);
LIi nas, 603 F.2d at 509-10.

The situation of Stone and Sienhausen was in sonme ways
distinct fromthe situation contenplated in Onori. Onori described
an instance in which the defendants all eged specific errors in the
governnent's transcript. See Onori, 535 F.2d at 948. Al nost by
necessity, a challenge to a translation by the governnent wll
simlarly concern specific defects. 1In the present case, however,
the defendants' contention was that so much of the tape was
unintelligible that no reliable transcript could be made. To pl ace

upon them the burden of coming forward with their own transcript
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woul d be to require of themwhat they contended coul d not be done.
Therefore, Onori al one woul d not provide authority for adm ssi on of
the transcript in this case wwthout a finding of the transcript's
accuracy.®

However, the district court in this case went considerably
beyond t he m ni num procedure set forth in Onori. At the beginning
of trial, the district court had before it the defendants' notion
to nmake an in canera determnation of the accuracy of the
governnent's transcripts, and, if it found themto be inaccurate,
to suppress them’ In the conference immediately prior to the
begi nning of trial, the judge i nforned counsel that he had |i stened
to the tape given himand had read the transcript, and that he was
denying the notion to suppress the transcript. He i ndi cated
t hough, that the jury would receive a thorough instruction as to
the weight to give the transcript. On the second day of trial
when t he def endants renewed their objection as the tapes were about
to be played, the district court stated: "I listened to the tape

mysel f, conpared it to the transcript, and it was ny determ nation

6 Al t hough United States v. Mendoza, 574 F.2d 1373, 1378-79
(5th Gr.), cert. denied, 99 S.C. 584 (1978), arguably presented
a simlar situation, the opinion in that case reflects only that
the defendants argued that the governnent's transcript was

i naccurate; it does not reveal whether they argued that no
accurate transcript could be nade.

! Agai n, Stone and Si enhausen do not raise an authentication

i ssue as such. That is, they do not claimthat the governnent
failed to neet its initial burden of introducing testinony by the
person who prepared the transcripts stating that they were
accurate reproductions of the taped conversation. See

Sut herl and, 656 F.2d at 1201 & n.16. Rogers testified that he
prepared and reread the transcripts, and that he had made t hem as
accurate as possible given the quality of the tapes.
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that it is not so unintelligible that sonmeone famliar wth the
transaction coul d not have nade a transcript that was just for the
jury's consideration."® The defendants did not request a nore
specific finding as to the accuracy of the transcript.

W conclude that the district court's handling of the
situation was within its discretion. |Its finding that a reliable
transcript could have been nmade by soneone famliar with the
conversation was a direct consideration and rejection of the
obj ection raised by the defendants, and put the case back into the
posture contenplated in Onori: it was the province of the jury to
deci de whether the governnent's transcript was accurate, and the
obligation of the defendants to raise specific challenges to the

transcript before the jury.® Moreover, the district court gave a

8 As noted above, at the pretrial hearing the district court
found it unnecessary to consider the defendants' first notion for
the court to assess the accuracy of the transcripts before
admtting theminto evidence, because in the district court's
view the transcripts would not be admtted into evidence, only
used as a guide for the jury while the tapes were being pl ayed.
Al t hough this broad, categorical distinction is one that has been
rejected by this Grcuit's decisions, see Onori, 535 F.2d at 947;
Sut herl and, 656 F.2d at 1200 n. 15, any possible error in this
ruling was rendered harm ess by the court's consideration of the
def endant's second notion and subsequent willingness to conpare
the transcript to the tape.

o Stone and Si enhausen's claimthat the district court unduly
interfered with cross-exam nation of Rogers is based on the sane

i ssue discussed in note 8. the district court's arguable m suse
of termnology in stating that the transcripts had not been
admtted into evidence. The district court allowed defense
counsel to question Rogers about the conversation as reflected in
the transcript, but would not allow himto direct Rogers to a
specific line and sentence in the transcript to cross-exam ne him
about that statenent, because the transcript was not "in

evidence." No error is presented by this ruling, however, since
inposition of a restriction such as this one is consistent with
the "limted purpose"” adm ssion contenpl ated by Onori.
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thorough imting instruction to the jury, which the Onori deci sion
indicates is "the key to protecting a defendant's rights in this
situation.”™ Onori, 535 F.2d at 949. The defendants argue to this
Court that the district court listened to only one of the two
di sput ed t apes and never made any specific findings about accuracy.
However, the trial transcript reveals no request by the defendants
for either of these steps.!
VI11. Lack of Effective Assistance of Counsel

Stone finally contends that he was deni ed his Sixth Anmendnment
right to counsel. He nakes the follow ng argunents in support of
his position: (1) that the district court refused to allow his
trial counsel to wthdraw in the face of a clear conflict of
interest; (2) that the district court's scheduling interfered with
the representation by his newtrial counsel (who represented Stone
jointly with the initial attorney); (3) that the district court
interfered with his counsel's cross-exam nation at various points
inthetrial; (4) that the prosecutor nmade an i nproper renmark about
def ense counsel during closing argunent to which defense counsel
failed to object; (5) that defense counsel blundered in introducing
the evidence about Mck, because that evidence enabled the
governnent to elicit testinony that the police had previously
sei zed a net hanphetam ne | ab from Stone's address.

Several of these conpl ai ntssQsuch as the scheduling i ssue and

the all eged interference with cross-exam nationsQare not inreality

10 | ndeed, the district court indicated that it had listened to
the only tape provided to it with the defendants' notion, and the
def endants nmade no further request or offer to supply the other

t ape.
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cl aims based on ineffective assistance of counsel; if Stone cannot
identify error in the district court's scheduling or evidentiary
rulings thensel ves, then whatever di sadvantage they caused hi mwas
not attributable to counsel. Nor do we perceive any reversible
error in the district court's rulings referenced in (2) and (3)
above or in the prosecutor's coment referenced in (4) above
| nef f ective assi stance of counsel was not rai sed bel ow, so even the
points that are genuine clains of this nature are not properly
reviewable on this direct appeal. See United States v. Arnendari z-
Mata, 949 F.2d 151, 156 (5th Gr. 1991); United States v. Hi gdon,
832 F.2d 312, 313-14 (5th Cr. 1987), cert. denied, 108 S.Ct. 1051
(1988) . i
Concl usi on

Because we find no reversible error presented by any of Stone

and Si enhausen's contentions, the judgnent of the district court is

AFFI RVED.

1 As to conplaints of ineffective assistance of counsel (other
than those referenced in (2), (3), and (4) above), our affirmance
is without prejudice to sanme being appropriately pursued in a
proper and tinely proceedi ng under 28 U S.C. § 2255.
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