UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-2073

ENGRA, | NC.,
Pl ai ntiff-Appellant,
VERSUS

MORRI S | . GABEL,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas

(April 6, 1992)
ON PETI TI ON FOR REHEARI NG

Before DAVIS, JONES and EMLIO M GARZA, G rcuit Judges.
PER CURI AM

Attorney Van McFarl and's petition for rehearing and t he am cus
brief filed in this case lead us to conclude that our original
opi ni on unnecessarily decided issues of Texas |aw. A nunber of
al ternate grounds are avail able on which this case nay be deci ded.
W elect to withdraw our earlier opinion and substitute the

fol | ow ng:

Attorney Van MFarland filed this action to enforce a
contingent fee agreenent with his client, Engra, |Inc. against

Morris Gabel, the party his client sued. The district court



rendered a take-nothing summary judgnent agai nst MFarl and. We
affirmand assess sancti ons.
l.
In 1986, Van McFarl| and undert ook the representati on of Engra,
Inc. in its action against Mrris |. Gabel under the federal
securities |aws. The fee agreenent between MFarland and Engra

i ncluded the foll ow ng provision:

Qur agreenent is that we wll represent you in the suit and
pursue it to settlenent or judgnent for 40%of all recovery .
By execution below, each of you hereby sell, transfer

and assign unto us 40%of your clains and causes of action in
the referenced cases to secure performance of this agreenent.

In June 1987, Engra filed a petition in bankruptcy which
automatically termnated MFarland's right to control t he
litigation as Engra's counsel. MFarland was |isted as a creditor
in the petition. 1In March 1988, the bankruptcy judge approved a
conprom se and settlenent of the clains arising out of the
litigation between Engra and Gabel for approxinmately $317, 000 and
the suit was dismssed with prejudice. MFarland had full notice
of the proposed settlenent and in fact corresponded wth Gabel's
attorney as to whether the settlenent included all clains.

Ei ght nonths | ater in Decenber 1988, McFarland filed a "Noti ce
of Party in Interest” in Engra's original securities fraud action
in district court asserting a 40% interest in Engra's cause of
action. The district court scheduled a status conference on the
case in Cctober 1990. McFarland then filed a "Menorandum
Concerning Validity of Assignnent and Standing of Party in

I nterest™. Gabel and MFarland filed cross notions for sumary



judgnent. MFarland also filed a "Mdtion for | eave to fil e anended
intervention and notice of real party in interest." The district
court denied all of MFarland s notions, including his notion to
intervene, and granted Gabel's notion for summary judgnent.
McFar | and appeal s.

1.

McFarl and was not naned as a party to the acti on between Engra
and Gabel . As a non-party, he has no rights in the litigation
between his client and the defendant unless and until he is
permtted to intervene. Under Rule 24 of the Federal Rules of
Cvil Procedure, intervention is proper only wupon "tinely
application". Fed.RCv.P. 24(a) and (b); United Airlines, Inc.
v. MDonald, 432 U S. 385, 53 L.Ed.2d 423, 427 (1977); Stallworth
v. Monsanto Co., 558 F.2d 257, 263 (5th Gr. 1977).

In determ ning whether MFarland's notion to intervene was
tinmely, we consider four factors:

(1) The length of time during which the woul d-be intervenor

actual ly knew or reasonably shoul d have known of his interest

in the case before he petitioned for |eave to intervene.

(2) The extent of the prejudice that the existing parties to

the litigation may suffer as a result of the would-be

intervenor's failure to apply for intervention as soon as he
actual ly knew or reasonably shoul d have known of his interest

in the case.

(3) The extent of the prejudice that the woul d-be intervenor
may suffer if his petition for |eave to intervene is denied.

(4) The existence of unusual circunstances mlitating either
for or against a determnation that the applicationis tinely.

Stal lworth, 558 F.2d at 264-66.



First, MFarland knew of his interest in this case fromits
i nception. In particular, he knew that his rights to collect his
fee, whatever those rights may be, were no | onger bei ng represented
in md-March 1988, when he becane aware of the proposed settl enent
bet ween the bankruptcy trustee and Gabel, and corresponded wth
Gabel 's attorney concerning the settlenent. McFarl and took no
action to protect his interest in the settlenent proceeds before
t he bankruptcy judge dism ssed all clainms between Engra and Gabel
wWth prejudice on April 22, 1988. 1In fact, MFarland did not hing
unti|l Decenber 1988, when he filed a "Notice of Party in Interest”
in federal district court. Evenif we read that filing as a Mdtion
to Intervene, it canme eight nonths after the settlenent and
di sm ssal . See United States by Bell v. Allegheny-Ludl um
I ndustries, Inc., 553 F.2d 451 (5th Gr. 1977) (Mdtion to intervene
seven and a half nonths after judgnent and six nonths after
i npl ementation of the decrees is untinely.)

Second, Gabel wll suffer (and has suffered) prejudice by
McFarland's failure to assert his rights in a tinely manner in the
bankruptcy proceeding. At the tine of settlenent and di sm ssal
Gabel believed that his liability for clains asserted in the Engra
suit was discharged. McFarland's delay has required Gabel to
relitigate a claimhe justifiably thought was resol ved.

Third, McFarland will suffer little prejudice if his petition
for intervention is denied. Even assum ng that MFarland has a
| egitimate argunent on the nerits to recover from Gabel, the party

his client sued, (which is doubtful), he could just as easily have



pursued this claimin state court. This is especially trueinthis
case where there were no ongoi ng proceedings in the district court,
the clains had been settled and di sm ssed nonths earlier, and the
only unresol ved claimasserted by McFarland was his rights under
his fee agreenent with his client. Fourth, there are no unusual
circunstances mlitating in favor of finding that MFarland's
nmotion was tinely.

Based on the above anal ysis, the district court did not err in
denying McFarland's notion to intervene. As the facts above aptly
denonstrate, attorney Van McFarl and had full opportunity to protect
what ever rights he had under this fee agreenent with his client,
Engra, Inc., in the bankruptcy proceedings. Hs notion to
intervene in the case, filed at the earliest in Decenber 1988
ei ght nonths after the case between Engra and Gabel was settled and
dismssed, is untinely as a matter of | aw

In fact, these facts present a particularly egregi ous case of
a nenber of the bar nultiplying the burdens of litigation. A
prudent counsel woul d have presented his clains for attorney fees
to the bankruptcy court. That was the obvious tinme and place to do
so. MFarland ignored that opportunity and instead generated an
entirely new round of [litigation. He offers no excuse for
follow ng this unreasonabl e course of conduct that was burdensone
to both the court and Gabel.

McFarland's appeal from the dismssal of his notion to
i ntervene unreasonably and vexatiously nultiplied the proceedi ngs.

We therefore i npose sancti ons agai nst M. MFarl and under 28 U. S. C



§ 1927 in the amount of $1,500 for the excess costs, expenses and
attorney fees he required Gabel to incur. M. MFarland shal
certify to the clerk within thirty days after our mandate issues
that he has paid the $1500 to Gabel or explain why he has not done
so.

AFFI RMED.  Sancti ons i nposed.



