UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1856

UNI TED STATES OF AMERI CA

(Plaintiff-
Appel | ee)

V.
DAVI D LAMBERT

( Def endant -
Appel | ant)

Appeal fromthe United States District Court
for the Northern District of M ssissipp

(June 8, 1992)

Bef ore WSDOM GARZA, Reynaldo G, and JONES, Crcuit Judges.

GARZA, Reynaldo G, Crcuit Judge:

PRELI M NARY STATEMENT

In this case, defendant-appellant conplains that the
sentencing court inproperly and unreasonably departed upward from
the Sentencing Cuideline range. For the reasons discussed bel ow,
we affirmthe sentence of the district court.
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PROCEDURAL HI STORY

On or about February 21, 1991, David Lanbert, appellant
herein, was indicted in the United States District Court for the

Northern District of Mssissippi. The indictnent charged:

On or about June 15, 1990, in the Northern District of
M ssi ssippi, the defendant, DAVID LAMBERT, did while in
the lawful custody of an institution and facility in
whi ch he was confined by the direction of the Attorney

Ceneral of the United States and a judgnent and

comm tnent order of the United States District Court

for conviction of a felony, did [sic] know ngly escape

fromsaid institution and facility, in violation of

Section 751(a) of Title 18, United States Code.

(nm $250, 000 or nm5 years or both)

Lanbert pled guilty on April 24, 1991, and a presentence
i nvestigation report was prepared. On July 31, 1991, a
sentenci ng hearing was conducted. The presentence report
determ ned that Lanbert had an offense | evel of seven and a
crimnal history category of V which provided for an inprisonnent
range of 12 to 18 nonths according to the United States
Sentencing Guidelines. On July 31, 1991, the district court
departed upward fromthe Quidelines range and sentenced Lanbert
to inprisonnent for 36 nonths, tw ce the nmaxi mum Gui deli ne
sentence, and three years of supervised release. The district

court inmposed no fine beyond a $50 special assessnment due to

Lanbert's inability to pay.

FACTS
On June 15, 1990, Lanbert was in federal custody and
assigned to the Community Treatnent Services Center ("CTSC') at
Tupel o, M ssissippi, having been sentenced on June 17, 1986, to
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serve four years and two years consecutively for a conviction
under Title 18 U.S.C. 88 2 and 494 (possessing with intent to
alter and publish altered United States postal noney orders).
Lanbert was to be eligible for parole on Septenber 21, 1991. On
June 15, 1990, after being assigned to the CTSC for | ess than one
mont h, he was given a weekend pass to visit the residence of one
WC. MHardy in Boyle, Mssissippi, and failed to return to the
CTSC. An arrest warrant was issued i nmedi ately, but because
Lanmbert was hiding in a specially arranged conpartnent in the
home of McHardy, the warrant was not served until February 3,
1991. MHardy was subsequently charged and convicted for

har bori ng and contai ning, assisting and abetting an escaped
federal prisoner.

Lanbert's presentence report suggested that an upward
departure m ght be appropriate "since the crimnal history
category may significantly under-represent the seriousness of the
defendant's crimnal history or the likelihood that he w |
commt further crinmes." The report cited two reasons for this
assertion. First, Lanbert received two convictions in 1978, one
for an arnmed robbery commtted on August 14 and one for a
burglary commtted on August 15. These convictions were
consol i dated for sentencing so Lanbert received only three
crimnal history points. Second, the report noted that Lanbert
commtted two offenses, including the instant conviction, while
i n cust ody.

At the sentencing hearing, the district judge briefly



summari zed Lanbert's crimnal history, which began with an arned
robbery in 1976, for which Lanbert received two years

i nprisonnment. Shortly after being rel eased, Lanbert used a
pistol to rob a woman, and the follow ng day commtted burglary
in a store owmned by the woman's famly. Lanbert was sentenced to
ten years on the robbery count and six years on the burglary
count, and served the terns concurrently.

Seven years after the commencenent of Lanbert's
incarceration at the M ssissippi State Penitentiary, he was found
i n possession of forged U S. Postal Service noney orders. After
Lanbert was di scharged fromthe M ssissippi facility, he began to
serve a six year termin federal prison, and thereafter commtted
t he instant offense.

At the sentencing hearing for the instant offense, the court
st at ed:

What really concerns ne, first of all, are two

of fenses where weapons were used, first a knife and

then a gun. But to show total disrespect for the | aw

whil e you were incarcerated first in the M ssissipp

State Penitentiary [and] in there you commtted a

federal crinme. Wiile incarcerated in the federa

penitentiary you conmmtted another federal crine..

The arnmed robbery and burglary convictions in 1978

were consolidated for sentencing, and they resulted

only in three crimnal history points. You haven't

commtted just one offense while in custody; you have

commtted two while lawfully incarcerated on ot her

char ges.

I f ever there was an instance where the guidelines

did not adequately consider the seriousness of the

of fense that you have comm tted, considering your

crimnal history as a whole, this is that case.

"' mof the opinion that your crimnal history,
particularly the two offenses commtted while in | awf ul
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custody on other offenses, are significantly nore
serious than that of nost defendants who are in this
sane crimnal history category. And you're in a
crimnal history category of V, even after giving you
the two points for the acceptance of responsibility.
VI is the highest.

But | do not believe that the gquidelines in this
case adequately reflect the seriousness of the offense
nor do they adequately provide puni shnent conmensurate
to the gravity of the offense in this case considering
your crimnal history cateqgory as a whol e.

[ Enphasi s added].
Accordingly, the court departed upwards in sentencing

Lanbert. Lanbert appeals.

ANALYSI S

Lanbert contends that the district court failed to provide
accept abl e reasons for the departure, and that, even if
accept abl e reasons exi sted, the departure was unreasonable. In
reviewing a challenge to a sentence, we nust accept the factual
findings of the district court unless clearly erroneous. "A
departure fromthe guidelines wll be affirmed if the district
court offers 'acceptable reasons' for the departure and the

departure is 'reasonable.'" United States v. Vel asquez-Mercado,

872 F.2d 632 (5th Gr.)(quoting United States v. Mejia-Orosco,

867 F.2d 216, 219 (5th Gir. 1989)), cert. denied, 493 U.S. 866

(1989) .

|. The District Court Provided Acceptable Reasons for the Upward

Departure.
18 U.S.C. 8§ 3553(b) authorizes the trial court to sentence a
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defendant for an inprisonnent term outside the range established
by the Guidelines if the court finds that an aggravating or
mtigating circunstance exists of a kind or to a degree not
adequately taken into consideration by the Sentencing Conm ssion
in forrmulating the Guidelines. GQuideline § 4Al1.3, p.s.
inplenents 18 U. S.C. 8§ 3553(b) and provides further guidance by
stating that "[a] departure under this provision is warranted
when the crimnal history category significantly under-represents
the seriousness of the defendant's crimnal history or the
i kelihood that the defendant will commt further crines.”

18 U.S.C. 8§ 3553(c)(2) requires the sentencing court, at the
time of sentence, to articulate specific reasons for inposing a
sentence outside the range provided for by the CGuidelines. W
have st ated:

When a district court relies on Section 4Al1.3 to depart

fromthe established guidelines, it should articul ate

its reasons for doing so explicitly. W do not, of

course, require sentencing judges to incant the

speci fic |l anguage used in the guidelines, and, indeed,

such a ritualistic recital would nmake the sentence | ess

conprehensible to the defendant and our review nore

difficult. Wat is desirable, however, is that the

court identify clearly the aggravating factors and its

reasons for connecting themto the perm ssible grounds

for departure under section 4Al. 3.

United States v. de Luna-Trujillo, 868 F.2d 122, 124 (5th G

1989).
The district court evinced concern over Lanbert's use of

weapons in two of his past crines, sonething not taken into



consideration by the Guidelines.! The court also nmentioned the
fact that Lanbert had commtted two offenses, arnmed robbery and
burgl ary, which added only three crimnal history points to his
cal cul ati on because the M ssissippi court had consolidated the
of fenses for sentencing.

Quidelines 8 4A1.2(a)(2) allows for related cases to be
treated as one for sentencing purposes. Lanbert argues,
therefore, that the Sentencing Comm ssion fully considered the
effect of consolidated sentences such as the Lanbert's in
formul ating the Guidelines. As the Suprene Court has recently
concluded, "it is an incorrect application of the CGuidelines for
a district court to depart fromthe applicabl e sentencing range
based on a factor that the Comm ssion has already fully

considered in establishing the guideline range... Wllians v.

United States, 60 U S.L.W 4206, 4208 (U.S. March 10, 1992). |If

the sentencing court relied on an incorrect factor in deciding to
depart, then there has been an incorrect application of the
Sentenci ng Gui delines under 18 U.S.C. § 3742(f)(1) and "a renmand
is appropriate unless the review ng court concludes, on the
record as a whole, that the error was harnm ess, i.e., that the

error did not affect the district court's selection of the

. GQuidelines 8 5K2.6, p.s. lists the possession or use of
weapons or dangerous instrunentalities to commt crines as a
ground for departing above the normal Cuideline range. Wile we
note that the Guidelines refer here to departures due to the
gravity of the crinme rather than to departures due to the under-
representation of crimnal history, we nevertheless find this
instructive because crimnal history categories nmay not take into
account the gravity of past w ongdoi ng.
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sentence inposed.” 60 U S L.W at 4209.

We do not believe, however, that the district court
m sapplied the Guidelines. Comment 3 to section 4Al. 2 states:

The court should be aware that there may be instances

in which this definition is overly broad and w ||

result in a crimnal history score that underrepresents

the seriousness of the defendant's crimnal history and

t he danger that he presents to the public. For

exanple, if the defendant was convicted of a nunber of

serious non-violent offenses commtted on different

occasions, and the resulting sentences were treated as

rel ated because the cases were consolidated for

sentenci ng, the assignnent of a single set of points

may not adequately reflect the seriousness of the

defendant's crimnal history or the frequency with

whi ch he has conmtted crines. |n such circunstances,

an upward departure may be warranted. Note that the

above exanple refers to serious non-violent offenses.

Where prior related sentences result from convictions

of crinmes of violence, 8 4A1.1(f) wll apply.

An upward departure in crimnal history due to the crines
commtted against the Mssissippi famly seens especially
apropos. The crines, perfornmed on different days, were certainly
serious. In fact, Lanbert threatened Ms. Breaux in M ssissipp
wth a pistol. Certainly Lanbert had becone no | ess violent then
when he commtted his 1976 offense involving a knife.
Nevert hel ess, Lanbert escapes application of section 4A1.1(f)
because the consolidated crinmes did not involve a series of
vi ol ent of f enses.

The district court also pointed out that Lanmbert displ ayed
contenpt for the law by conmtting crines while in |awful custody
for other offenses. Wile the Guidelines do take into account
t he obvious fact that Lanbert was in custody when he escaped,

they fail to consider that he was in custody when he was in



possessi on of forged noney orders.
Lanbert argues that the district court failed to state its
reasons for departing with sufficient clarity, and cites United

States v. Shaw, 891 F.2d 528 (5th Cr. 1989), where we renmanded

the case after the district court had given a 60 nonth sentence
to a defendant whose Cuideline range was from 30 to 37 nonths.

We note that the district court in Shaw was not as precise as the
sentencing court in this case regarding the reasons for its
sentence. More inportantly, however, the district court in Shaw
was apparently unaware that it had departed. 1d. at 529. This
was an incorrect application of the Guidelines which mandated a
remand under the enmerging jurisprudence which recently cul m nated

in the Suprene Court's opinion in WIIlians, supra.

1. The Extent of the District Court's Departure was Reasonabl e.

Lanbert argues that even if an upward departure was
warranted, the extent of the departure was unreasonable. W do
not agree.

Lanbert maintains that the district court erred in failing
to consider a sentence within the next highest crimnal history
category, i.e., category VI. CQuidelines 8§ 4A1.3, p.s., states,
in pertinent part:

In considering a departure under this provision,

the Comm ssion intends that the court use, as a

reference, the guideline range for a defendant with a

hi gher or lower crimnal history category, as

applicable. For exanple, if the court concl udes that

the defendant's crimnal history category of II

significantly under-represents the seriousness of the
defendant's crimnal history, and that the seriousness
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of the defendant's crimnal history nost closely
resenbles that of nost defendants with a Category IV
crimnal history, the court should look to the

gui deli ne range specified for a defendant with a
Category IV crimnal history to guide its departure.
The Comm ssion contenplates that there may, on

occasi on, be a case of an egregi ous, serious crimnal
record in which even the guideline range for a Category
VI crimnal history is not adequate to reflect the
seriousness of the defendant's crimnal history. In
such a case, a decision above the guideline range for a
defendant with a Category VI crimnal history nmay be
warranted. However, this provision is not symetrical.
The lower Iimt of the range for a Category | crim nal
history is set for a first offender wwth the | owest

ri sk of recidivism

[ Enphasi s added].

Lanbert contends that this policy statenent requires that
the district court clearly state that it considered a sentence
wthin CGimnal H story Category VI and specifically explain why
such a sentence is inadequate. As expl ained bel ow, we have hel d
that it is appropriate, as a prophylactic nmeasure, for sentencing
courts to take such nmeasures when the defendant's crim nal
history category is lowand it is not therefore initially
apparent that the risk of recidivismis great. W do not,
however, read the policy statenent as mandating a step by step
procedure, especially not where the crimnal history category is
hi gh. The policy statenent indicates that the sentencing court

should | ook to the next highest category if the seriousness of

the defendant's crimnal history nost closely resenbl es that of

nost defendants with the next highest category. It does not say

that the sentencing court nust do so if the seriousness of the
defendant's crimnal history does not resenble that of nbst
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defendants with the next highest category. W read the policy
statenent to nean that the Sentenci ng Conm ssion intended that
the court explain why it reached the | evel of departure that it
did, not why it did not reach sone other |evel.?

Clearly, the higher the crimnal history category, the

greater the chance of recidivism In United States v. Lopez, 871

F.2d 515 (5th G r. 1989), the defendant scored a zero in the

2 In Wllians, the district court had departed on grounds
that were in part contrary to Section 4A1.3, p.s., in that it
relied inter alia on defendant's arrest record. The dissent
argued that a violation of a policy statenent is not a violation
of a Guideline. The majority answered by saying that

to say that guidelines are distinct frompolicy
statenents is not to say that their nmeaning is
unaffected by policy statenents. Were, as here, a
policy statenment prohibits a district court fromtaking
a specified action, the statenent is an authoritative
quide to the neaning of the applicable guideline. An
error in interpreting such a policy statenent could
lead to an incorrect determ nation that a departure was
appropri ate.

Wllians v. United States, 117 L.Ed.2d 341, 353 (1992)(enphasis
added) .

The Supreme Court clearly resolved that Section 4Al.3's
prohi bition against relying on arrest records for departure
purposes was a correct interpretation of the Guidelines by the
Sentenci ng Conm ssion. W do not believe that the Suprenme Court
meant that an authoritative gquide to the neaining of Cuidelines
is an infallible guide. Wile the Suprene Court stated that a
m sapplication of a policy statenent could lead to m sapplication
of the Guidelines "where ... a policy statenent prohibits a
district court fromtaking a specified action,” it did not state
that it nust so |l ead, especially in a case where, as here, the
policy statenment does not prohibit the district court fromtaking
a specified action, but nerely explains how that action should be
taken. Even if our interpretation of Wllians is in error,
however, it would not alter the outconme of the case before us as
we conclude that the district court did not m sapply the policy
statement .
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crimnal history cal culation which, along wwth her offense |evel
of nine, rendered a sentencing range between four to ten nonths.
The district court, however, nore than doubled the maxi mum and
sentenced her to two years inprisonnent, which was at the top of
the range for a defendant with a crimnal history category of V.
In such a situation, we held that such a sentence is inproper
unl ess the district court states that it has consi dered sentences
corresponding to lower crimnal history categories and expl ai ns
why such sentences are inadequate. |d. at 515.

We have held, however, that Lopez is nost applicable in
cases where the defendant's crimnal history category is | ow

United States v. Harvey, 897 F.2d 1300, 1306 (5th Gr.), cert.

denied, 111 S.Ct. 568 (1990). 1In cases such as the one before
us, where the defendant has been in the crimnal justice system
virtually his entire adult |life and has shown a consi st ent

di srespect for the law, it is not so inportant that the
sentencing court explain fully why sentences corresponding to

| ower crimnal history categories do not suffice. |In Harvey, the
def endant had a base offense level of 9 and a crimnal history
category of V. After various adjustnents, the applicable
sentenci ng range was between 18 to 24 nonths. The district

court, however, nore than doubl ed the maxi nrum anount and
sentenced Harvey to the statutory maxi mum of 60 nonths, w thout
explicitly stating that it had considered a sentence within the
category VI range and had found it inadequate. Relying on United

States v. Geiger, 891 F.2d 512 (5th Gr. 1989), cert. denied, 494
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U S. 1087 (1990), we affirnmed, stating that "Lopez was confined
to those cases where a defendant's crimnal history category is
low," and is not as applicable in a case where the crim nal
hi story category was V. 897 F.2d at 1306.

Nevertheless, in United States v. Jones, 905 F. 2d 867 (5th

Cr. 1990), we remanded for resentencing notw thstanding the fact
that the defendant had a crimnal history category of V. 1In
Jones, the district court had sentenced the defendant to a prison

termfour tines the applicable Guideline maxi mum Relying on

United States v. Landry, 903 F.2d 334 (5th Gr. 1990) (vacating

sentence 3.5 tinmes greater than the CGuideline maxi mun), we
remanded for a nore conpl ete explanation of the departure. Wat
di sturbed us nost in Jones, however, was that the sentencing
court did not fully explain why it departed at all. The district
court recited the defendant's crimnal history, but did not state
why category V was inadequate. To then depart to such a great
extent was unaccept abl e.

In the case before us, the district court was nore explicit

than were the courts in Lopez, Jones or Landry. Mor eover, the

extent of the departure was | ess than in any of these cases,

i ncluding Harvey. Therefore, we find that Harvey governs this
case, and we hold that the district court did not err in failing
to be nore explicit than it was. W do not require that
sentencing courts nmake explicit analogies to other crimnal

hi story categories in all cases because, as was explained in one

scholarly article,
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[rlequiring courts to | ook to anal ogi es on al

occasi ons woul d prove unduly burdensone, adding

needl essly to the strain which guideline sentencing has
al ready put on overtaxed judicial resources. Thus, in
light of the diverse and unforeseen situations that
sentencing courts confront, as well as Congress' intent
not to desiccate the limted discretion that remains
after inplenentaion of the Guidelines, any absol ute
requirenent to |ink ungui ded® departures to the
Guidelines unjustifiably infringes on the domain of the
sentencing court, increasing conplication and
uncertainty in the | aw wi t hout securing any practi cal
advantage. The concern should be with the

reasonabl eness of the sentence inposed, not with the
intricacies of the calculations that produced it.

Sel ya and Ki pp,* An_Exami nation of Energing Departure

Juri sprudence Under the Federal Sentencing Quidelines, 67 Notre

Dane Law Review 1, 49 (1991).

Nor do we believe that the district court abused its
discretion in the anmount of the departure. As we stated in
affirmng a sentence of 36 nonths when the Quideline range was
bet ween ten and si xteen nont hs,

[We will not disturb a sentence that falls within the

statutory limts, even though an upward departure from

the CGuidelines, absent a "gross abuse of discretion.™

United States v. Perez, 915 F.2d 947, 948 (5th Cr. 1990) (quoting

United States v. Murillo, 902 F.2d 1169 (5th Cr. 1989)). See

3 We view departures fromthe upper crimnal history
categories under Cuidelines 8 4Al1.3 as basically "ungui ded, "
i.e., as simlar to departures under 8§ 5K2.0, as opposed to
"gui ded" departures, such as those under Quidelines § 2GlL. 1
coment (n.1l)(with respect to offense of interstate
transportation of prostitutes, where the defendant did not commt
the offense for profit and the offense did not involve physical
force or coercion, a dowward departure of 8 levels is
reconmended) .

4 This article was authored by the Honorable Bruce M
Sel ya, Judge, United States Court of Appeals for the First
Circuit, and his fornmer law clerk, Matthew R Ki pp.
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also United States v. Canpbell, 878 F.2d 164 (5th Cr.

1989) (affirm ng sentence 3 1/2 tinmes the CGuideline maxinmun.

CONCLUSI ONS

The district court sufficiently explained its reasons for
departing in this case. Moreover, doubling the maxi num Cui del i ne
sentence was not unreasonable. Therefore, the decision of the
sentencing court is

AFFI RVED. °

JONES, Circuit Judge, concurring specially:

Because | believe it is possible, although not

necessarily wise, to reconcile the district court's sentencing

procedure in this case with our Lopez® Harvey’ |ine of cases,

concur in the result reached by Judge Garza's opinion. As wll
be seen, | also agree with much of Judge Wsdom s anal ysis and
woul d urge the court to consider this issue en banc.

A coupl e of additional facts bol ster ny deci sion.

First, while Lanbert's pre-sentence report cal culated a crim nal

5 As author of this opinion, | have no objection to the
suggestion of ny coll eagues that we take this question en banc to
settle our jurisprudence.

6 United States v. Lopez, 871 F.2d 513 (5th Cr. 1989).

! United States v. Harvey, 897 F.2d 1300, 1306 (5th
Cr.), cert. denied, 111 S. C. 568 (1990).
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hi story category of V with a correspondi ng suggested inprisonnent
range of 12 to 18 nonths, the sentencing range for a defendant
wth a crimnal history category VI would have el evated the
maxi mum sentence to only 21 nonths. The statutory maxi num on
the other hand, is five years, and the district court inposed a
sentence of 36 nonths. Measured against the statutory nmaxi mum
and the patent inadequacy of the sentence under a cri m nal

hi story category V, as the district court specifically

recogni zed, Lanbert's 36-nonth sentence does not seem i nproper.
My col | eagues do not di sagree on the reasonabl eness of the
ultimate sentence.

The point Judge Wsdom s dissent powerfully asserts is
that 8 4A1.3 required the district court to articul ate additional
reasons why Category VI would have been inadequate here. But it
is not clear to ne that the Coomentary to the Quidelines requires

the step-by-step process in a case like this. | think there is a

common-sense reason for the rule stated in Harvey, that a
district court's articulation of its departure need not
necessarily proceed step-by-step when the defendant is already at
a high crimnal history category. Wen the history is Category
V, as here, the district court has only two possible upward
departures. Those are specified in Category VI and above to the
statutory limt. Wen the defendant's previous crimnal record
indicates not only violent crinmes but a propensity to return to
crime every tine he got out of the penal system it is obvious

beyond peradventure that elevating himto a crimnal history
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category that would at nost increase his incarceration by three
months is inadequate. W can see this inadequacy, the district
court could see this inadequacy, and | think it el evates the
intricacy of the Cuidelines beyond all reason to require a renmand
when the sentence will not change and all we are requiring the
district court to do is to state the obvious.

However, | agree with Judge Wsdomthat the Suprene
Court's recent Wllians decision inplies a nore hypertechni cal
review of departure sentences than we have sanctioned in cases
like Perez® | also agree that Wllians requires district courts
to enploy Guideline coomentary seriously. But | think both those

approaches can be reconciled with our Lopez-Harvey rules in the

follow ng way. Wen a crimnal history category is |low, the
step-by-step analysis is appropri ate because there are a nunber
of internedi ate sentencing decisions that the district court
m ght make. Section 4A1.3 tells the district courts to make
these internedi ate decisions systematically. Were, however, we
are at history Category V, as | said before, there are only two
upward possibilities. In this case, at |east, the district
court's preference for a sentence above Category VI is so plainly
understood as to easily permt appellate review and to satisfy
the rationale of 8§ 4A1l. 3.

Under these narrow circunstances, | do not believe that

the district court msapplied 8§ 4Al. 3, as Judge W sdom cont ends.

8 United States v. Perez, 915 F.2d 947, 948 (5th Gr.
1990) .
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On the other hand, because our court's jurisprudence construing
8 4A1.3 is very difficult to interpret, and because it may well
conflict with decisions fromnost other circuits, | believe we
shoul d consider the standard for eval uating departures based on

crimnal history en banc. | urge the court to do so.

WSDOM Circuit Judge, concurring and di ssenting.

The majority recognizes that our Court's decisions on the
proper application of Guideline 8 4A1.3 are inconsistent and
unclear. This case deserved oral argunent before our panel and
now deserves oral argunent before the en banc Court. | therefore
concur in the suggestion for rehearing.

The majority has tried bravely to find a path of reason
t hrough the thicket of our Court's inconsistencies in applying a
guideline that is clear yet very possibly unreasonable. The
majority has tried to tenper that rule with its own idea of the
rule's nore reasonabl e construction. Because that construction
results in a msapplication of the Cuidelines, because it
contradicts ny interpretation of our first panel opinion on this
i ssue, because al nost every other circuit court to have
consi dered the question disagrees, and because it seens to
contradi ct the approach of the Suprenme Court's nobst recent

opinion on the Guidelines, | respectfully dissent.
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The Letter of the Law

The conclusion to U . S.S.G § 4A1.3 (Adequacy of Crimna

Hi story Category) provides that:

In considering a departure under this provision,
the Comm ssion intends that the court use, as a
reference, the guideline range for a defendant with a
hi gher or lower crimnal history category, as
applicable. For exanple, if the court concl udes that
the defendant's crimnal history category of |1
significantly under-represents the seriousness of the
defendant's crimnal history, and that the seriousness
of the defendant's crimnal history nost closely
resenbles that of nost defendants with a Category |V
crimnal history, the court should |look to the
gui deline range specified for a defendants with a
Category IV crimnal history to guide its departure.
The Comm ssion contenplates that there may, on
occasion, be a case of an egregious serious crimnal
record in which even the guidelines range for a
Category VI crimnal history is not adequate to reflect
the seriousness of the defendant's crimnal history.
In such a case, a decision above the guidelines range
for a defendants with a Category VI crimnal history
may be warrant ed.

Wthout requiring the court to go through an extensive

el aboration of its nethod in departing upwards, this rule clearly
requires the court to depart upwards gradually, one step at a
time, to explain why each step it | eaves behind is inappropriate
for the defendant, and to stop at the crimnal history category
that nost accurately reflects the defendant's actual crim nal

history.?®

° | also read 8§ 4A1.3 to state that departing above a
crimnal history category of VI should be done in only the very
rare case. The argunent could be nade that Lanbert's is not the
sort of "egregious, serious crimnal record in which even the
guideline range for a Category VI crimnal history is not
adequate to reflect the seriousness”" of his crimnal history. |
do not nmeke that argunent here; a departure above a crimna
hi story category of VI is not presunptively invalid in this case.
What | do argue is that the district court did not reach the
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18 U S.C.S. 8§ 3742 controls our appellate review of

sent enci ng decisions. Subsection 3742(f)(1) requires us to
remand sentences that result from"an incorrect application of
the sentencing guidelines". Both the governnent and the majority
concede that the court's departure did not precisely follow §
4A1. 3. The question before us is whether the district court
correctly applied the guidelines. The answer, unavoi dably, is

"No". | would remand for resentencing.

1. Fifth Crcuit Precedent

The first panel of this Court to consider 8§ 4Al1.3 seened to

agree with the position | take. In United States v. Lopez!® we

wr ot e:

The Guidelines require sentencing courts first to

consi der upward adjustnents of the crimnal history

category, where a defendant's score appears

i nadequately to reflect his or her history, before a

departure sentence nmay be justified on this basis.

Where this is not done, resentencing is appropriate.!!
Lopez apparently reads 8§ 4A1.3 as | would, as a rule requiring
the sentencing court to follow the step-by-step procedure
whenever it departs because of an inadequately representative
crimnal history category. Lopez involved a defendant with a
very low crimnal history category (lI) to whomthe court applied

a crimnal history category of V. Later panels of this Court

sentence it inposed in the manner that the Quidelines insist it
nmust .

10 871 F.2d 513 (5th Cir. 1989).
11 Lopez, 871 F.2d at 515.
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have since tried -- as the majority here tries -- to limt the
rule of Lopez to its facts by denying the benefit of §8 4A1.3 to
def endants who start off with high crimnal history categories.
In ny view, such alimtation of the rule reads Lopez with
i nappropriate narrowness and m sapplies the clear mandate of the
Qui del i nes t hensel ves.

In United States v. Harvey, ! the Court wote that "[i]t is

i nportant to note, however, that the [Lopez] Court's hol di ng was
narrow, and was confined to those cases with 'l ow history scores
As nentioned above, Lopez was confined to those cases
where a defendant's crimnal history category is low" | do not
read Lopez so to hold. The only statenent in Lopez inplying such
alimtation on a rule that lacks such a limtation is the
fol | ow ng:
In so holding, we enphasize that in sone cases
i nvol vi ng defendants with low crimnal history scores,
it may be justified to i npose a sentence reflecting a
much higher crimnal history category or to go beyond
the range corresponding to the highest category VI.
However, in such cases the sentencing judge shoul d
state definitely that he or she has considered | esser
adj ustnents of the crimnal history category and nust
provi de the reasons why such adjustnents are
i nadequat e.
871 F.2d at 515. | do not read this to nodify the holding, as
guot ed above, to apply 8 4A1.3 only to cases where the crim nal
hi story category is low. The statenent nerely applies the
Court's holding to the facts before it, and confirnms that the

departure nmay go off the charts even when the crimnal history

12897 F.2d 1300, 1306 (5th Gir.), cert. denied, 111 S. Ct.
568 (1990).
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category is low, so long as the court justifies it in the manner
mandated by 8 4A1.3. Such a statenent does not nean that
departing above a category of VI need not be so justified if the
crimnal, inthe mgjority's words, "has shown a consi stent
di srespect for the |aw'.

The m sreadi ng of Lopez in Harvey has been both avoi ded and

repeated, and the Court has refused to resolve the conflict. In

United States v. Jones, ! the Court chose to apply Lopez as the
original case on the subject, "necessarily leaving to the en banc
court the resolution of any inconsistency or conflict.” In

United States v. WIlians, * however, the Court followed Harvey

in holding that the sentencing court is not required to state
that | esser adjustnents were considered and found i nadequate.

| gnoring the real holding of Lopez, which sinply applies 8§ 4Al. 3,
as well as the wiser course followed in Jones, the Court in

Wllians felt confident in stating that the "QGuidelines and our

precedent . . . do not support” a detailed justification of
upward departures: "Lopez dealt with the very narrow situation

where the crimnal history category was underrepresented and the
district court nmade a drastic upward departure which did not

negl ect the di screpancy."'™ Again, although a holding nmust be
limted to the facts of the case before it, nothing in Lopez

suggests that its holding should be limted to its facts, nor --

13905 F.2d 867, 869 (5th Gr. 1990).
4937 F.2d 984 (5th Gr. 1991).
15 1d. at 984.
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if we solimt it -- did the Lopez panel have the authority to
prevent the application of 8 4A1.3 in other, different cases.

| cannot accept the majority's attenpt to distinguish Lopez
and Jones. W are told that Lopez, in which the defendant's
crimnal history category was |, neans that 8§ 4Al.3 applies
rigorously only when the crimnal history category is low. Then
we are told that the remand in Jones (in which the crimna
hi story category was V) was required not because of 8§ 4Al1.3 but
because the departure was inadequately explained. That
contention m sreads the plain | anguage of Jones, in which the
Court wote that the departure was inadequately justified because
the sentencing court failed to follow the procedures of § 4Al. 3.
There is nothing in Jones to suggest that the district court
coul d adequately justify a departure without also conplying with
§ 4A1.3.16

In effect, the majority is stating that literal conpliance
wth 8 4A1.3 is required only when the crimnal history category
is low, in every other case, in contravention of 8 4A1.3 itself,
al nost any reference to the grounds for departure will be

consi dered adequate to support a greatly increased sentence. No

¥ |In Jones the Court showed how the sentencing court's
departure was inadequately explained by showng howit failed to
conply with 8§ 4Al. 3:

The court's explanation for departing fromthe
schene of the guidelines does not conport with the
statutory and guideline requisites. The court bypassed
Crimnal H story Category VI, one step above Jones
category of V, but did not state its reasons for doing
so. Mire fundanentally, it did not specify why
Crimnal Hi story Category V was inadequate.

Jones, 905 F.2d at 870 (footnote omtted).
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ot her opinion has yet inserted this distinction into the
GQuidelines. The majority has erred in ignoring the

straightforward interpretation of 8 4A1.3 in Lopez and Jones.

[11. Case Lawin Gher Crcuits

A strict construction of 8 4A1.3 accords with al nost every
circuit court to have considered the question. The D.C., 2nd,
4th, 6th, 7th, 8th, and 11th C rcuits have unequivocally
confirmed a strict reading of § 4A1.3.' (Many other circuits
have cited Lopez to support that reading.)'® The 10th Crcuit,
sitting en banc, has refused to require a nmechanistically
sequential application of 8§ 4A1.3, but in the sane case it

vacat ed and renanded a sentence very simlar to the sentence

17 See United States v. Taylor, 937 F.2d 676, 683 (D.C
1991); United States v. Johnson, 934 F.2d 1237, 1239 (1ith
1991); United States v. Lassiter, 929 F.2d 267, 270 (6th

. 1991); United States v. Thonmms, 906 F.2d 323, 329 (7th Cr
1990); United States v. Thomas, 914 F.2d 139, 144 (8th G

1990); United States v. Summers, 893 F.2d 62, 68 (4th Cr. 1990);
United States v. Coe, 891 F.2d 405, 412-14 (2d Cr. 1989).

000

18 See, e.q., Taylor, 937 F.2d at 683; United States v.
Pol anco- Reynoso, 924 F.2d 23, 25 (1st GCr. 1991); United States
v. Fayette, 895 F.2d 1375, 1379 (11th Cr. 1990); United States
v. Kennedy, 893 F.2d 825, 829 (6th Cr. 1990); Summers, 893 F.2d
at 68; Coe, 891 F.2d at 412; United States v. Jackson, 883 F.2d
1007, 1009 (1ith G r. 1989); United States v. Cervantes, 878 F.2d
50, 54 (2d Cr. 1989). In the lawreview article cited by the
maj ority, Judge Seelya of the 1st Circuit also cites Lopez for
the proposition that in the 5th Crcuit "the sentencing court
must follow [the] course"” of 8 4A1.3 strictly. Bruce M Seelya
and Matthew R Ki pp, An Exam nation of Energing Departure
Juri sprudence Under the Federal Sentencing Guidelines, 67 Notre
Danme L. Rev. 1, 41 n. 212. The mgjority thus finds |ess
precedential value in our own earlier holding than do the judges
of several other courts.
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i mposed in this case.! The 1st Circuit, although it
acknow edges the unavoi dably clear meaning of 8§ 4Al.3,2%° has
affirmed upward departures that | acked a step-by-step explanation
when there were alternate justifications for the departure.?!
Al though the 9th Circuit simlarly affirms the plain nmeaning of 8
4A1.3,%2 it has in at |east one case suggested that a district
court's non-conpliance with 8 4A1.3 can be reviewed only for
reasonabl eness under 18 U. S.C.S. 8 3742(f)(2).%2# 1In sum no

other circuit court holds that the application of § 4A1.3 is

19 United States v. Jackson, 921 F.2d 985, 991 (10th Cir.
1990) (en banc). The Court found in Jackson that even though the
sentencing court had adequately justified its grounds for
departure and even though its degree of departure was not
presunptively unreasonable it had failed to explain the degree of
departure. See Jackson, 921 F.2d at 992. ("The court only
offered its reasons for departing but did not provide any
justification for the degree of departure. The court did not
rely on the Guidelines to find anal ogous |levels and principles to
guide its degree of departure.”) (I discuss and distinguish
these tests further in note 18, below). | therefore read even
Jackson -- a case that refuses to apply 8 4A1.3 strictly -- to
require a remand in this case.

20 See United States v. Figaro, 935 F.2d 5, 8 (1st Gir.
1991); United States v. Aynelek, 926 F.2d 64, 70 and n. 4 (1st
Cr. 1991); Pol anco-Reynoso, 924 F.2d at 25.

2l See Figaro, 935 at 8-9; Aynelek, 926 F.2d at 70; United
States v. Rodriguez-Cardona, 924 F.2d 1148, 1157 (1st Gr. 1991).

22 See United States v. Rodriguez-Castro, 908 F.2d 438,
442-43 (9th Gr. 1990); United States v. Cervantes-lucatero, 889
F.2d 916, 919 (9th Cr. 1989).

2 United States v. Diaz-Villafane, 874 F.2d 43, 49-50 (9th
Cir. 1989). The Suprene Court's recent decision in Wllians v.
United States, 117 L.Ed.2d 341 (1992), would presumably reverse
this last result; it confirnms that § 3742(f)(1) requires
appel l ate courts to reverse for incorrect applications of the
Gui del i nes even where the departure in question would be
reasonabl e under § 3742(f)(2).
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required in decreasing proportion to the defendant's cri m nal
hi story category.

| therefore find no support for the majority position in the
Cui delines thenselves or in the well-reasoned precedents of this
or other circuits. Wthout the rule, there mght be no | ogical
reason to demand that district courts junp through this
procedural hoop; the majority quotes academ c support for that
position.? But the rule is there. | do not think that we may
replace the Guidelines with our own conception of how they should
nost reasonably be construed. | find final support for this
strict constructionismin the Suprene Court's npbst recent opinion
on the Guidelines. Although only tangentially related to the

issues of this case, Wllians v. United States confirns that

procedural provisions such as 8 4A1.3 nust be strictly obeyed.

V. WlIllians v. United States

In Wllians v. United States the Court determi ned in which

cases an appellate court nust reverse a sentence when the
district court has departed for one perm ssible and one

i nperm ssi ble reason. Although its holding on this question does
not affect this case, the Court's opinion in several ways

supports an affirmance of the broad holding in Lopez. First, the

24 Seelya and Ki pp, supra note 10. Seelya and Kipp
acknow edge that their position goes against all but two circuit

courts. 1d. at 41 n. 212. Moreover, the |anguage they use, even
t he | anguage quoted by the majority above, is advisory, and
critical -- not descriptive -- of the state of the law. They

purport to say not what the CGuidelines say, but what they should
say. See id. at 49.
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Court finds little, if any, distinction between a "policy
statenent” and a "true" guideline; although § 4A1.3 is a "policy
statenent", it nust be obeyed.? Second, the Court rem nds us
that in certain situations we nust reverse a sentence inposed
bel ow. whenever the sentence was inposed as a result of an
i ncorrect application of the guidelines. Third, in the face of a
sharp dissent, it notes that a general test of reasonability
cannot be used to forgive an inproper application of the
Guidelines. Even if the sentence inposed was within the
statutory mninum it nust be vacated if it was inposed through

an i nproper application of the Cuidelines.?®

2 The majority finds sone distinction between what the
Court calls an "authoritative guide" and an "infallible guide".
See slip op. at 10-11 n.2. | find this either a distinction
w thout a difference or a distinction irrelevant in a court whose
function is to enforce authoritative law. | do not contend that
8 4Al1.3, or any subsection of the sentencing guidelines, is
infallible; like other |laws, however, if it is authoritative and
if its applies we nust enforce it whatever we think of its
correctness.

The majority also finds a distinction between a "policy
statenent that prohibits a district court fromtaking a specified
action", Wllians, 117 L.Ed.2d at 353, and a policy statenent
that requires a court to obey a carefully specified procedure.

It would presumably contend that a policy statenent that
prescribes a specific nmethod of departing upwards in a limted
category of cases does not prohibit a district court fromacting

otherwise. | do not read the Court's opinion in WIllians so
narromy. Nowhere does the Suprene Court suggest that using such
a distinction -- either between prohibitive and prescriptive

policy statenents, or between applying the Guidelines with
greater or |esser precision according to our view of the
defendant's character -- would neet with its approval

26 ] therefore take issue not only with the majority result
but with the categorization of its analysis. The majority
considers the only questions before it whether the district court
provi ded "acceptabl e reasons” for the upward departure and
whether its departure was reasonable. It fits the issue of 8§
4A1. 3 into the second question. The question whether the
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Finally, although it was irrelevant to the issues on which
certiorari had been granted in Wllians, the Court set out the
met hod by which the district court departed upwards; in every way
that method conplied fully with the requirenents of 8§ 4A1.3.7%
To follow Harvey and the 5th Crcuit's WIllians case woul d
contradict the Suprene Court's WIlians case by suggesting that

we can ignore a district court's inattention to 8 4A1.3 if the

sentencing court has conplied with the procedure set out in 8§
4A1. 3, however, is distinct fromthe question of reasonability.
| concede that the district court gave adequate grounds for a
departure and | concede that its departure nmay have been
reasonable. Regardless of its possible conpliance with those two
i ssues, however, the sentencing court failed to conply with a
third and separate procedural requirenent that applies only to
cases in which the sentencing court feels that the defendant's
crimnal history category significantly underrepresents his true
crimnal history. See United States v. Hazel, 928 F.2d 420, 427
(Mkva, J., concurring in part and concurring in the result):
Section 4A1.3, by dictating how a district court should
cal cul ate the scope of a departure, is fundanentally
unli ke the other departure sections in the Quidelines
whi ch | eave the degree of a departure entirely to the
district court's discretion. See U S. S.G 88 5K1.1
(substantial assistance), 5K2.0 (other factors not
considered by the Comm ssion). Indeed, § 4A1.3 is nore
akin to the adjustnents specified in Chapter 3 of the
Gui del i nes which provide for automatic departures in
certain circunstances.

27 See 117 L.Ed.2d at 350-51: "The District Court
determ ned that WIllians' crimnal history category was
i nadequat e because it did not include two convictions that were
too old to be counted in the Guidelines' crimnal history
cal cul ation, see USSG § 4A1.3 (Nov. 1991), and because it did not
reflect several prior arrests. Citing these tw factors, the
court |looked to the next highest crimnal history category, for
whi ch the guidelines range was 21 to 27 nonths. The court then
sentenced WIllians to 27 nonths' inprisonnment and expl ai ned that
it was selecting a sentence at the high end of the guidelines
range because W/l lianms had previously been convicted for the sane
of fense and because he had threatened an undercover agent in this
case." (enphasis added) (citations to the record omtted).
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defendant's crimnal history was already high and if the sentence
itself falls within the statutory limts. Insofar as the quoted

phrase fromUnited States v. Perez?® suggests that we can only

review a sentence within the statutory limts for a gross abuse

of discretion, it clearly violates Wllians v. United States and

Guideline 8§ 3742(f)(1)% as clarified by the Suprene Court in

that case. That phrase applies only to testing the reasonability
of a sentence. At the very least, the phrase is msleading in
its suggestion that we continue to approve clear violations of

the Guidelines as long as the departure is not off the charts.

The discretion the Guidelines grant to sentencing courts -- or to
us -- does not go so far.
V. Concl usi on

So long as we are going to continue disposing of cases
addressing this issue summarily, | feel bound to foll ow Lopez.
Qur first case on the subject reads 8 4A1.3 to apply to every

case in which the sentencing court departs because the crim nal

28 915 F.2d 947, 948 (5th GCr. 1990) ("W will not disturb
a sentence that falls within the statutory limts, even though an
upward departure fromthe Cuidelines, absent a 'gross abuse of
discretion'.")(quoting United States. v. Miurillo, 902 F.2d 1169
(5th Gr. 1989). See slip op. at 14.

29 83741(f)(1) states that if a court of appeals deternines
that a sentence

was i nposed in violation of law or inposed as a result
of an incorrect application of the sentencing

gui delines, the court shall remand the case for further
sentenci ng proceedings with such instructions as the
court considers appropriate .
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hi story category is inadequate.

The revisionistic jurisprudence the majority chooses to
foll ow woul d cl ass these requirenents as technical niceties whose
neutral enforcenment by the federal courts is "not so inportant”
when t he defendant has broken the | aw nore than once. | can find
no support in the Guidelines (and the majority cites none) for
argui ng that a defendant whose crimnal history category is high
deserves less protection fromthe requirenents of the Cuidelines
t han one whose crimnal history category is |low. The unequal
application of such protection is unjustified in the light of the

unanbi guous | anguage of the | aw. 3° | therefore dissent.

3% 1 would al so have thought that it was precluded by the
Constitution. Nor does the majority's extrenme position have even
expediency on its side. The result of this case will further
conplicate the already difficult job of the district courts in
applying the Guidelines. How wi |l a sentencing judge know when
t he def endant before himdeserves the protection of 8§ 4Al. 3?

What if a defendant with a crimnal history category of Il or II1
(relatively Iow has neverthel ess "shown a consistent disrespect
for the law'? How will a district court know when the Cuidelines
are "not so inportant"?



