IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1841

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
GARY THOVAS M LLS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(April 14, 1992)
Before JOLLY, and H Gd NBOTHAM G rcuit Judges, and W LLI AMS,

District Judge.?

WLLI AMS, District Judge:

Def endant - Appel l ant Gary M I | s appeals the inposition of that
portion of his crimnal sentence which forbids himto work in the
car sales business during his period of supervised release. The
sentence was inposed after he pled guilty to the charges of nmuil
fraud and altering odoneters on cars sold fromhis GM deal ershi p.
We reject Appellant's contention that the occupational restriction

is tantamount to an upward departure from the Federal Sentencing

District Judge of the Northern District of California,
sitting by designation.



Qui del ines, and, therefore, affirmthe |lower court's sentence in
part. W reverse, however, that portion of the sentence which
requires Appellant to close and sell his business because it
exceeds the m ni num sentence reasonably necessary to protect the

public.

FACTS AND PROCEEDI NGS BELOW

Gary MIls is a used car salesman who pled guilty to turning
back odoneters on twelve cars he sold over a two-year period in
violation of 15 U.S.C. 88 1984 & 1990 (c). He also pled guilty to
mai |l fraud for reporting false sales prices to the state of Texas
for sales tax purposes in violation of 18 US C § 1341.
Appel  ant' s conduct was eval uated at the offense | evel of nine (9),
and his crimnal history category | evel was one (1). The range of
i nprisonnment required by the Quidelines at these levels is from
four to ten nonths. The district judge sentenced MIIls to seven
nonths in jail, inmposed a $ 10,000 fine, and ordered a three-year
termof supervised release. All aspects of the judgnent were well
within the ranges specified in the guidelines. The district judge
also inposed the followng occupational restriction on the
supervi sed rel ease:

That defendant shall not own or operate a new or used car

busi ness during the term of supervised rel ease. Def endant

shal | seek enploynent in an occupation other than autonobile

sal es and shall not accept any enpl oynent w thout approval of

the probation officer. Def endant shall close his current

busi ness, GM Mot or Conpany, located in Wchita Falls, Texas,

within 60 days of the entry of this order.

The district court inposed the sentence wthout entering



findings of fact or issuing an opinion in support of the judgnent.
MIls tinely filed a notice of appeal. On MIIs' notion, this
Court stayed, pending appeal, that portion of the judgnent
requiring MIls to close his GV Mot or Conpany deal ership. U.S. v.
MIls, No. 91-1841 (5th Cir. Aug. 28, 1991).

MIls argues on appeal that inposing the occupational
restriction constituted an upward departure from the Quideli nes,
and that he was therefore entitled to notice of this departure
before his sentencing hearing. The presentence report did not
indicate that MIIls mght be precluded from working in the car
busi ness for a period after his release from prison.

MIls also argues that the restriction itself is an abuse of
di scretion because it is not needed to protect the public from

continuing acts of unlawful conduct.

LEGAL ANALYSI S
A Was the inposition of occupational restrictions on
supervised release an upward departure from the Quidelines

requiring notice to Appellant prior to sentencing?

The United States Suprene Court recently addressed the issue

of sentencing departures in Burns v. United States, us

111 S. . 2182, 115 L. Ed. 2d 123 (1991). In Burns, the Suprene
Court held that a sentencing court may not depart upward fromthe
Gui delines range without first notifying the parties. 1d. at 2187.

The Court observed that Federal Rule of Crimnal Procedure 32



guarantees the parties an opportunity to comment upon the
probation officer's determ nation and on other matters relating to
the appropriate sentence."” 1d. at 2186. The Court reasoned that
the right to coment would be worthless without the right to
advance notice that the Court intended to nmake a departure.

Under the Cuidelines, a sentencing court has discretion to
order a termof supervised release in cases involving inprisonnent
for a termof one year or |ess even when no statute requires such
supervi sed rel ease. 8 5D1.1. Supervised rel ease may be i nposed in
order to facilitate the defendant's re-integration into the
comunity, to enforce a fine or restitution order, or to fulfil
any other purpose authorized by statute. See, Commentary to 8§
5D1. 1

As a "special" condition of supervised rel ease, the Gui delines
authorize the sentencing court to 1inpose an occupationa
restriction at its discretion. 88 5F1.5 & 5B1.4(b)(22), 18 U S.C
8§ 3563(b). Section 5F1.5 provides as follows:

COccupational Restriction

(a) The court may inpose a condition of probation
or supervi sed rel ease prohi biting t he
defendant from engaging in a specified
occupati on, busi ness, or profession, or
limting the terns on which the defendant may
do so, only if it determ nes that:

(1) a reasonably direct relationship
existed between the defendant's
occupation, business, or profession
and the conduct relevant to the
of fense of conviction; and

(2) inposition of such a restriction is
reasonably necessary to protect the
public because there is reason to
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bel i eve t hat, absent such
restriction, the defendant will
continue to engage in unlaw ul
conduct simlar to that for which
t he def endant was convi ct ed.

(b) If the court decides to inpose a condition of
probation or supervised release restricting a

def endant's engagenent in a specified
occupati on, business, or profession, the court
shall 1inpose the condition for the mninmm

time and to the mninmum extent necessary to
protect the public.

Federal Sentencing Guidelines, § 5F1.5.

The occupational restriction inposed upon MIls in this case
is not an "upward departure" because it falls within the range of
sentencing conditions available to the court under the CGuidelines.
In contrast, Burns and the other cases cited by the governnent
involved situations in which the courts inposed a term of
confinenent exceeding the nmaxinmum range set forth in the
Cui del i nes' sentencing table. In our case, however, Appell ant
received only the md-range confinenent of seven nonths. The
occupational restrictions were sinply an exercise of the district
judge's authorized discretion to inpose additional ternms of
probation or supervised release. W do not believe it to be in the
interest of justice or the efficient admnistration of the
sentencing process to extend the notice requirenents of Burns to
cases where the defendant's term of confinenent is not at stake.
Requiring trial judges to give prior notice of their intent to
i npose an occupational restriction would only further encunber the
| engt hy sentencing process w thout adding anything to defendants

exi sting procedural protections.



One purpose of a sentencing hearing is to afford t he def endant
an opportunity to exercise his right of allocution. Fed. R Cim
P. 32(a)(1)(C. After hearing fromthe defendant, the w tnesses,
and counsel for both sides, the judge announces the sentence he
intends to inpose. Cenerally, after the sentence is announced
counsel are given an opportunity to nake further coment. It is
inpractical to require a sentencing judge to give detailed notice
of an intended sentence before the above-described process is
conpleted. Moreover, it is wasteful to permt an appeal at that
stage of the proceeding solely because such notice was not given.
If either side is dissatisfied with the proposed sentence, counsel
can request a continuance for further preparation. |[If that notion
is denied, counsel can nove for reconsideration or nodification
after the sentence is i nposed, 28 U. S. C. 82255, and failing success

at the district court level, can appeal. Fed. R App. P. 4(Db).

B. Did the district court abuse its discretion in inposing

occupational restrictions as a condition of supervised rel ease?

Section 5D1. 3 of the Guidelines gives a sentencing court broad
di scretion to inpose conditions on supervised release if they are
reasonably related to (1) the nature and circunstances of the
of fense, (2) the need for adequate deterrence of further crimnal
conduct, and (3) the need to protect the public. MIIls" occupation
as a car dealer obviously bears a direct relationship to his

of fense of tanpering with odoneters. In addition, the district



judge expressly stated that he thought the restriction was
necessary to protect the public fromMIls. W find no error with
t hese rulings. However, before affirmng the judgnent in its
entirety, we nust al so exam ne whet her the occupational restriction
was i nperm ssi bly over broad.

Section 5F1.1 limts the scope of the occupational restriction
to the mnimm reasonably necessary to protect the public. The
Senate Judiciary Commttee Report on the Conprehensive Crine
Control Act explains that the occupational restriction provision
was "intended to be used to preclude the continuation or repetition
of illegal activities while avoiding a bar from enpl oynent that
exceeds that needed to achieve that result.” Commentary to 8 5F1.5
(citing S. Rep. No. 225, 98th Cong., 1st Sess. 96-97). The
condi tion "shoul d not be used as a neans of punishing the convicted
person." I|d.

On appeal, the defendant may challenge the inposition of a

supervi sed rel ease condition under 18 U S. C. 8§ 3563(b)(6) if "the

sentence includes . . . anore limting condition of probation or
supervi sed rel ease under section 18 U S.C. 8§ 3563(b)(6) . . . than
the maxinmum established in the guideline.” 18 U S C 8§

3742(a) (3) (A).

We find the record does not warrant the condition that MIIs
"close his business" and "not own" (i.e. sell) it for the term of
his supervised release. It is not the m nimumcondition reasonably
necessary to protect the public. It is sufficient to ban MIls

fromall personal participation in the operations of his or any



other car business during the term of the supervised rel ease

Requiring MIls to sell his business during the termof supervised
release is tantanount to puni shnent, which is not permtted under
t he Cuidelines. See Commentary 8 5F. 1.1. Accordi ngly, that
portion of the district judge's sentence is REVERSED and REMANDED
for sentencing in accordance with this decision. 18 U S C

3742(E) (1) (b).

JOLLY, CGircuit Judge, dissenting:

|  respectfully dissent. I rrespective of whether the
occupational restrictionis atechnical "upward departure"” fromthe
sentenci ng range under the guidelines, the Burns requirenent that
the court nmust give notice to the defendant before the sentencing
hearing applies in this case. An occupational restriction is a
significant deprivation of a liberty interest -- just as is an
ext ended sentence to prison not authorized by the guidelines. The
Burns court recognized that for a defendant to take advantage of
his right to comment before sentence on the appropriateness of a
departure, he nust be notified that the court is contenpl ating such
a departure. Burns, 111 S.C. at 2186. Surely, it follows that in
order for a defendant to comment effectively on an occupationa
restriction -- a factually conplex issue with nyriad economc
ram fications -- he should be notified that the court s
contenpl ating such a restriction before the sentencing hearing so
that he nmay effectively prepare his comments.

The governnent argues that the defendant has such notice,



because an occupational restriction is one of the conditions of
supervi sed rel ease authorized by the guidelines. | amunpersuaded.
The court may inpose nunerous conditions of supervised release on
t he def endant under the guidelines. The guidelines are, therefore,
not effective notice to the defendant that the court is actually
contenplating any particular restriction, or indeed, any
restriction at all. At nost, the guidelines provide notice that
the court nay be contenplating one, or several, restrictions.
Under the governnent's argunent, it is left to the defendant to
guess which, if any, will be applied and which he nust address in
his allocution. Indeed, the Suprenme Court in Burns recogni zed that
absent notice that the court was going to depart from the
gui del i nes, the defendant woul d be forced to antici pate and negate
in a randomand wast eful manner "every concei vabl e ground on which
the district court mght choose to depart...." Id. at 2187.
Clearly, that rationale applies here.

The mjority argues that the defendant has severa
opportunities to attack the occupational restriction once it has
been proposed. The majority points out that counsel can request a
continuance for further preparation, counsel can nove for
reconsi deration or nodification after the sentence is inposed, and
counsel can appeal the sentence. The majority argues that forcing
the district court to provide notice before the sentencing hearing
that it is considering an occupational restriction would be
wasteful, given that the defendant has other opportunities to
coment on the condition. The majority, however, does not offer

any explanation as to why providing notice would be such a burden



to the court or, contrary to the reasoning in Burns, why it would
be a wasteful procedure.

It seens to ne that the neans by which the majority allows
allocution are nore burdensone than providing notice. |If notice
wer e requi red before the sentenci ng hearing and t he def endant gi ven
an opportunity to coment effectively on the restriction, the
district court's decision would be better infornmed and | ess |ikely
to be chall enged afterward i n t he manner suggested by the majority.
This case is such an exanple: a notice requirenent mght have
prevented the district court from inposing the occupationa
restriction that the majority now finds it necessary to reverse.
Furthernmore, not only would the notice requirenent be a nore
efficient neans of allocution by allowng the defendant to
effectively coment at the sentencing hearing, the notice
requi renment woul d al so protect the defendant's due process rights
to a greater extent than the neans suggested by the mgjority
because those neans arise after the sentence has already been
i nposed.

For these reasons, | respectfully dissent.
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