UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1511

MYRON BATTS,
Pl ai ntiff-Appellant,
VERSUS
TOW MOTOR FORKLI FT COVPANY and CATERPI LLAR | NDUSTRI AL, | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

(Novenber 25, 1992)
Before BRI GHT,! JOLLY, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

At issue in this Mssissippi diversity action is whether,
under its products liability law, recovery against a product's
manuf acturer by an injured non-user of that product (a bystander)
is barred if the product defect or danger is open and obvious to an
ordi nary user, regardl ess of whether the bystander knew, or should
have known, of the danger. Myron Batts was injured when a forklift
operated by a co-enpl oyee backed into him Batts sued the forklift
manuf acturer, claimng that the lack of any mrror or back-up
warni ng device on the forklift rendered the manufacturer |iable

under the theories of negligence and strict liability intort. A

. Senior Circuit Judge of the E ghth Crcuit, sitting by
desi gnati on.



jury returned a verdict for the manufacturer, after being
instructed that Batts, a bystander, could not recover under either
theory if it found that the danger was open and obvi ous. For both
theories of liability, this was a correct statenent of the | aw, we
AFFI RM
| .

Batts was enployed in M ssissippi by Flavorite Laboratories,
I nc. H's duties included operating a type forklift called a
"tugger"? in a roomwhich was often noisy. |In that room at |east
one forklift operated in addition to Batts' tugger. On the day
Batts was injured in 1984, a co-enployee, Charles Johnson, was
operating a forklift manufactured i n 1965 by Townot or Cor porati on.?3
(Townot or was purchased by Caterpillar.) The forklift was operated
by a seated driver using controls to his front, as are the |ift
forks, and is generally operated in reverse as often as forward.
At the tinme of manufacture, Towrotor produced forklifts with |oad
capacities ranging from 2,000 to 60,000 pounds. The forklift in
issue had a 2,500-pound capacity and was designed for use in
war ehouses and other indoor areas. The forklift collided wth
Batts when Batts was backi ng, and wal ki ng besi de, the tugger; and
Johnson was operating the forklift in reverse, but w thout soundi ng

its manual horn

2 A tugger is notorized; and the operator wal ks behind and
guides it.
3 Fl avorite purchased the forklift froma third party in 1980.



Al t hough neither party contends that a back-up al arm sounded
on the forklift before it hit Batts, whether any such device was
then in place is disputed (as discussed in note 6, infra,
concerning Caterpillar's superseding proximte cause defense).
After the accident, electrical alarns and flashing |ights were
installed on the forklifts at Flavorite. These itens were
avai |l abl e when the forklift was manufactured in 1965 and coul d be
installed at custoner request. However, they were not standard
options on Towmtor forklifts of the capacity involved in this
case. I ndeed, no Anerican manufacturer so offered them
Caterpillar's witnesses opined that the need for back-up warning
devi ces depends on the custoner's application and that their useis
appropriate when an operator's visibility is restricted.

At trial in 1991, Batts relied on clainms of negligence and
strict liability in tort;* but the jury, by speci al
interrogatories, found for Caterpillar on both theories. Follow ng
the denial of his notion for JNOV or newtrial, Batts brought this
appeal .

.

Batts presented proof that the forklift should have had a
back-up alarm flashing warning lights, and/or rearview mrrors,
and asserted that this failure entitled himto recover under either
strict liability intort (defective and unreasonably dangerous) or

negl i gence (negligent design). On the other hand, Caterpillar

4 Prior to trial, a breach of warranty claimwas dism ssed as
time-barred and is not in issue on appeal.
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presented evidence that there was no restriction on the forklift
operator's visibility tothe rear and that there was a danger in an
operator relying on alarns, lights, or mrrors, as opposed to
|l ooking in the direction of travel. One of its principal defenses
was t hat the absence of such devices, and the concom tant danger of
the operator not facing in the direction of travel, was open and
obvious to the forklift owner and its enpl oyee operator (users) and
that, under Mssissippi law, this barred recovery by Batts.
Several of the jury instructions and a special interrogatory
i ncorporated this open and obvious bar. (As discussed infra, the
jury was instructed that Batts could not recover under negligence
or strict liability in tort if the danger was open and obvious.)
Batts' challenge to those itens is the primary thrust of his
appeal. (In notes 5 and 6, we quickly dispose of the other issues

raised by Batts® and Caterpillar (which did not cross-appeal)?®.)

5 Batts contends that several instructions and a special
interrogatory inproperly commented on the evidence. (W reject
Caterpillar's contention that Batts did not preserve these
obj ections.) The items so challenged were consistent with the
evi dence and the various clains and theories inissue. Contrary to
Batts' contention, they were not perenptory; and, taken as a whol e,
the charge was proper, as discussed infra.

6 Caterpillar contends on two bases that the district court
erred in denying it summary judgnent or a directed verdict. First,
it relies on the theory of superseding proxi mate cause. The jury
was instructed on that defense and given a special interrogatory.
The | eadperson in the blending departnent and a co-enpl oyee who
sonetinmes operated the tugger testified that no back-up al arnms were
in place. On the other hand, the plant engineer testified that a
back-up alarmbell was installed on the Townotor forklift in 1980
or 1981. But, he had no know edge that the al armwas functional on
the day of the accident, or even six nonths or a year prior toit.
And, the nmechanic in charge of maintaining Flavorite's forklifts
testified that the forklift Johnson was driving had a back-up bell;
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Inreviewng this challenge to jury instructions, "we viewthe
[jury charge] as a whole in the context of the entire case. The
judge nust instruct the jurors fully and correctly on the |aw
applicable to the case, including defensive theories raised by the
evidence." Crist v. Dickson Wlding, Inc., 957 F.2d 1281, 1287
(5th Gr. 1992). However, the district court is given broad
discretion in fornulating the charge and special interrogatories,
and our review on appeal is deferential. Bradshaw v. Freightliner
Corp., 937 F.2d 197, 200 (5th Cr. 1991). "“A judgnent will be
reversed only when the charge as a whol e | eaves us with substanti al
and i neradi cabl e doubt whether the jury has been properly guided in
its deliberations.'" Hall v. State FarmFire & Casualty Co., 937
F.2d 210, 214 (5th Gr. 1991) (citation omtted).

that it was Flavorite's practice to check the alarmbells every 30
days; that replacenent bells were needed for the forklift one or
two tinmes a year, because they would get knocked off or operators
woul d tanper with them that he exam ned the forklift on the day
after the accident; and that the back-up bell was working at that
tinme. Accordingly, Caterpillar asserts the proof showed that
several years before the accident, it equi pped the forklift with a
back-up warning device; it was in place within a nonth before the
accident; and, if it was not operable at the tine of the accident,
that fact -- including its renoval or destruction -- cannot be
charged to Caterpillar.

Second, Caterpillar contends that reasonable m nds coul d not
di ffer regardi ng warni ng devi ces not bei ng needed on the forklift,
as denonstrated by the proof that the forklift conplied with all
i ndustrial standards and consuner expectations. (As discussed
infra, "consunmer expectations” is acritical issueina M ssissipp
strict liability in tort action.)

Caterpillar did not cross-appeal fromthese rulings. Assum ng
that we can reach these issues, they were for the jury; the
district court did not err in denying the notions.
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Needl ess to say, we apply M ssissippi |law in decidi ng whet her
the instructions correctly stated the applicable law. Erie R Co.
v. Tonpkins, 304 U. S. 64 (1938); Allison v. ITE Inperial Corp., 928
F.2d 137, 138 (5th Cr. 1991). And, we review de novo the district
court's interpretation of that |aw Sal ve Regina College v.
Russell, _ US _, | 111 S C. 1217, 1221 (1991). In deciding
an unsettled point of state law, Erie requires that we determ ne
how the M ssissippi Suprene Court would interpret its owm law if
presented with the question. Anerican Waste & Pollution Control
Co. v. Browning-Ferris, Inc., 949 F.2d 1384, 1386 (5th Cr. 1991).
When we are required to nake an Erie guess, it is not our role to
create or nodify state law, rather only to predict it. Id.

Under products liability I aw, recovery by a bystander agai nst
a manufacturer for an injury caused by its product can be an
el usive, conplex, and difficult concept, especially because of the
many terns and def enses and ot her rul es established for M ssi ssi pp
products liability, and because of resulting inconsistent, if not
conflicting, precedent. Batts asserts that only under the theory
of assunption of risk, with its subjective standard, can an open
and obvi ous danger associated with the forklift bar his recovery;
that is, the jury would have to find that he knowngly and
voluntarily encountered a known risk -- the forklift backing up
But, al though a subjective standard i s used for assunption of ri sk,
an objective standard, which concerns an ordinary user, not the
person(s) actually using or injured by the product, is applied for

t he open and obvi ous defense to clai ns under negligence and strict



liability in tort. Toney v. Kawasaki Heavy Industries, Ltd., 975
F.2d 162, 168-69 (5th Cr. 1992); Gay v. Manitowoc Co., 771 F.2d
866, 871 (5th Cr. 1985) ("both the Restatenent's theory of strict
liability and Mssissippi's theories of negligence and inplied
warranty require an objective appraisal of the obviousness of a
product's hazard"); Restatenent (Second) of Torts 8§ 402A cnt. i
(1965) (the product "must be dangerous to an extent beyond that
whi ch woul d be contenplated by the ordinary consuner ... with the
ordinary know edge common to the community"). This objective
standard is all that is in issue here.’

As di scussed infra, we hold that an open and obvi ous danger to
an ordinary user precludes recovery against the product
manuf acturer under negligence and strict Iliability in tort.
Accordi ngly, an open and obvi ous defect precludes Batts' recovery
agai nst Caterpillar (the manufacturer), regardless of whether he

knew, or should have known, of that danger.® Therefore, we reject

! Batts mai ntai ned that assunption of risk had no applicationto
this case. That bar is not in issue.

8 In issue is only recovery by an injured bystander against a
product manufacturer where the open and obvious bar is raised

Therefore, we are not concerned with, nor do we discuss, other
defenses or clains that m ght be raised. For exanple, contrary to
the position taken by the able dissent, although an open and
obvi ous danger bars recovery agai nst the product nmanufacturer by an

i njured bystander, he or she still has a cl ai magai nst the product
user, unless, as here (workers' conpensation bar), that avenue of
recovery is foreclosed. (In this case, liability is shifted not to

Batts, but to the user, and hence, workers' conpensation.) And, of
course, for such a claim assunption of risk or contributory
negl i gence by the i njured bystander coul d be asserted. But, again,
we are not concerned in this appeal with the seemngly Iimtless
array of clains, defenses, bars, and other theories inherent in
products liability actions.



Batts' contention that a bystander's awareness of an open and
obvi ous danger woul d sinply reduce any recovery under M ssissippi's
conparative negligence standard.® W now address the bases in
M ssissippi |aw for this hol ding.

A

It is nore than well-established that, for strict liability in
tort, M ssissippi adheres to the Restatenent (Second) of Torts §

402A.1° E.g., Toney, 975 F.2d at 165; Lloyd v. John Deere Co., 922

o The M ssissippi conparative negligence statute provides in

rel evant part:

In all actions hereafter brought for personal
injuries, ... the fact that the person injured ..
may have been gqguilty of contributory negligence
shall not bar a recovery, but damges shall be
di m ni shed by the jury in proportion to the anount
of negligence attributable to the person injured

M ss. Code Ann. 8§ 11-7-15. The jury was instructed on conparative
negli gence, as part of the standard charge. See note 8.

10 That section provides in part:

8§ 402A. Special Liability of Seller of Product for
Physical Harmto User or Consuner

(1) One who sells any product in a defective
condi tion unreasonably dangerous to the user or
consuner or to his property is subject to liability
for physical harm thereby caused to the ultinmate
user or consuner, or to his property, if

(a) the seller is engaged in the business of
selling such a product, and

(b) it is expected to and does reach the user
or consuner wthout substantial change in the
condition in which it is sold.

Rest at enent (Second) of Torts 8§ 402A (1965).
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F.2d 1192, 1194 (5th Gr. 1991); Coca Cola Bottling Co. v. Reeves,

486 So.2d 374, 377-78 (Mss. 1986) (en banc). Mor eover,
M ssissippi law interprets 8 402A to permt recovery by a
"bystander". Hall v. M ssissippi Chem Express, Inc., 528 So.2d

796, 799 (M ss. 1988) ("Though a bystander, [plaintiff] is
eligible under" § 402A.); Reeves, 486 So.2d at 378 ("fact that
[plaintiff] may arguably be classified as a bystander" is not bar
to 8 402A action).

In Reeves, a bottle fell through a carton being renoved from
a shelf by soneone in the vicinity of the plaintiff, who was
injured when the bottle shattered upon hitting the floor. A
threshol d i ssue was whether the plaintiff, neither a purchaser nor
ot her form of user, could recover under strict liability in tort.
The M ssissippi Suprene Court held that he could, noting:

... the duty inposed by Restatenent 8§ 402A to the
extent that sane has been incorporated into the
positive law of this state exists in favor of
anyone who nmay reasonably be expected to be in the
vicinity of the product's probable use and to be
endangered by it if it is defective. Ther ef or e,
the fact that [plaintiff] may arguably be
classified as a bystander avails [defendant
bottler] nothing inasmuch as chil dren acconpanyi ng
their parents, relatives or persons in |oco
parentis while shopping or otherwise on the
prem ses may generally be expected to be in the
vicinity of the handling of soft drink cartons and
to be endangered if those cartons are defective.



486 So.2d at 378 (citations omitted). In so holding, the court
not ed:
The justness of allow ng bystanders to recover on a
strict products liability theory is denonstrably
greater than is the case with alnbst any other
potential plaintiff, for the bystander is | ess able
to avoid the accident than al nost any ot her.
ld. at 378 n. 2. The open and obvious bar was not in issue in
Reeves. But, in any event, this footnote is indicative of the
conpeting interests in products liability | awthat cl ouds the issue
in Batts' case.

The forklift was for indoor use. For that and other reasons,
Batts coul d arguably "reasonably be expected to be in the vicinity
of the [forklift's] probable use and to be endangered by it if it
is defective." [1d. at 378. Several of the instructions included
"byst anders" anong those to be consi dered; and nuch of the | anguage
used was simlar to that in Reeves. The jury was instructed that
Batts was a bystander (Caterpillar does not contest that here) and
could "recover for injuries[,] consistent with all of the
instructions"”. The court instructed the jury:

Manuf acturers of products have a legal duty to
design products that are not in a defective

condi tion unr easonabl y danger ous to users,
consuners, or bystanders. This duty includes the

1 Li kewise, in an "Erie guess" shortly before Reeves, our en
banc court reinstated the panel's vacated holding that, under
M ssissippi law, a manufacturer can owe bystanders a strict

liability "duty" that "grows out of the contenplated or normally
i ntended use of its defective product and extends at | east to t hose
persons within the area of that use who can reasonably be foreseen
to be endangered." Jackson v. Johns-Manville Sales Corp., 727 F. 2d
506, 514 (5th Gr. 1984), reinstated in relevant part on reh'g, 750
F.2d 1314, 1317 (5th Cr. 1985) (en banc), cert. denied, 478 U S.
1022 (1986).
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obligation to install safety and warning devices
which wll prevent accidents or injuries which are
reasonably foreseeable from occurring.

(Enphasi s added. ) !?

requested by Caterpillar,

For the strict liability intort claim the district judge, as

cannot

objections, the district judge instructed, in part, that

the plaintiff has alleged that the absence of a
back-up alarm flashing warning |ights, and/or
rearview mrrors on the forklift ... entitles him
to recover against the defendant on the theory of
strict products liability. ... [lI]n order for the
plaintiff to prevail on this theory he nust prove
by a preponderance of the -evidence that the
forklift ... was in a defective condition when it
was sold in 1965 and unreasonably dangerous to the
user of the forklift and that the defective

12

Caterpillar's objection,

I n

fact, one of the instructions given for Batts,
erroneously confl ated "ordi nary consuner"

and "ordinary bystander":

If you find ... that the forklift was in a
defective condition, unreasonably dangerous when
sold by [Caterpillar] ... because it failed to have
mrrors, audible back-up alarnms, and/or flashing
warning lights, and that the danger from the
forklift in its defective condition, unreasonably
dangerous, was not reasonably foreseeable by the
ordi nary consuner or bystander with the ordinary
know edge common to the comunity as to the
characteristics in comon usage of forklift
products ... and that Myron Batts was injured while
the forklift was being used in a manner which was
reasonably foreseeable by [Caterpillar], and that
the lack of mrrors, audible back-up al arns, and/ or
flashing warning lights was the sole proxinmate
cause or a proximate contributing cause of Mron
Batts's injuries, then in that event your verdict
should be for [ Myron Batts].

charged that an open and obvi ous danger

render the product unreasonably dangerous. COver Batts'

over

In any event, taken as a whole, the charge does not constitute
reversible error.
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condition, if any, was a proxi mate cause of the ...

acci dent

... [Tlo find the forklift ... to be in a
defective condition neans that you find that there
was sonmething wong with the [forklift]. To find

that the forklift was unreasonably dangerous neans
that the forklift posed sone danger beyond the
contenpl ation of the ordinary user of the forklift.

... [Alny alleged danger which is open and
obvi ous cannot be considered to be unreasonably
danger ous.

(Enphasi s added.) After giving the strict liability instruction,
the district judge | ater reenphasized -- w thout specifying under
which theory of recovery -- the preclusion to recovery if the
foll ow ng danger was open and obvi ous:

If you find ... that the operation of the forklift

... Wthout the driver facing in the direction of

travel and wi thout soundi ng the manual horn to warn

a pedestrian presents an open and obvi ous danger,
regardl ess of whether the forklift was equipped

wth [a mrror or warning device], then ... it is
your sworn duty to return a verdict for the
def endant .

Finally, a special interrogatory asked correctly whether, on the
date of the accident, "the defect, if any, was open and obvious to
a reasonable and prudent user...." (Enphasis added.)'® The jury
was instructed properly that if it so found, it was to find for
Caterpillar. Concerning the <challenged instructions that

i ncor porated open and obvious danger elenents, as well as the

13 This was the third interrogatory; the first two, which the
jury answered in the negative, asked whether "Caterpillar was
negligent inits design of the forklift" and whether "the forklift
as manufactured and sold by Caterpillar was defective and

unr easonabl y dangerous at the tine of the sale and delivery". The
jury was instructed to stop if it answered "no" to these two.
Accordingly, it did not reach the open and obvious danger

i nterrogatory.
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correspondi ng special interrogatory, the charge, as a whole, was
correct; we are not left "with substantial and ineradi cabl e doubt
whet her the jury [was] properly guided in its deliberations.”

Hal |, 937 F.2d at 214.

2.
Batts admts that "the patent danger doctrine ... has been
enbraced by M ssissippi jurisprudence in the past", but contends

that the M ssissippi Suprene Court has now "laid to rest" the
notion that an open and obvious danger exonerates the product
manuf acturer fromstrict liability in tort. Along that |line, the
M ssi ssi ppi Suprene Court has adhered to a "consuner expectation”
test. In Ford Motor Co. v. Matthews, 291 So.2d 169, 172 (M ss

1974), it stated that liability lies under 8§ 402A " only when the
product is, at the tinme it leaves the seller's hands, in a
condi tion not contenplated by the ultinmte consuner, which will be
unr easonabl y dangerous to him'" (Quoting Restatenent (Second) of
Torts 8 402A cnt. g (1965)). As a gloss on the terns "unreasonably
dangerous", it quoted coment i, stating: " The article sold nust
be dangerous to an extent beyond that which would be contenpl ated
by the ordinary consuner who purchases it, with the ordinary
know edge common to the community as to its characteristics.'" 1d.
(quoting Restatenent (Second) of Torts 8§ 402A cnt. i (1965)). As
di scussed infra, the M ssissippi Suprene Court has continued to use
t hi s approach. E.g, Toliver v. Ceneral Mtors Corp., 482 So.2d
213, 218 (M ss. 1985) (citing 8 402A cnt. g and Ford Modtor, 291
So.2d at 169).



Accordi ngly, based on Mssissippi's choice to define
"unr easonabl y dangerous" by reference to a reasonabl e, or ordinary,
consuner's expectations of product performance, our court has held,
as discussed infra, that thereis no strict liability in tort under
M ssissippi |aw for a patent -- open and obvious -- danger. "[A]
product that has an open and obvi ous danger is not nore dangerous
than contenplated by the consuner, and hence cannot, under the
consuner expectations test applied in M ssissippi, be unreasonably
dangerous." Melton v. Deere & Co., 887 F.2d 1241, 1243 (5th Cr.
1989). (As quoted above, Batts' jury was so instructed.) See also
Gay, 771 F.2d at 869 ("the consuner expectation test of section
402A ... requires that harm and liability flow from a product
characteristic that frustrates consuner expectations"; "the patent
danger bar adopted by the Restatenent was incorporated into
M ssissippi's doctrine of strict liability"). This rule is
di scussed fully in this court's recent decision in Toney, 975 F. 2d
at 165-66 (notorcycle owner injured in collision; clained
nmot orcycl e shoul d have had | eg guards).

Batts concedes that decisions by our court support
Caterpillar's contention that the consuner expectation test

applies, as opposed to a risk utility analysis.* He asserts,

14 For exanple, the Suprenme Courts of New Jersey and Texas have
applied the latter. See, e.g., Ryan v. KD Sylvan Pools, Inc., 121
N. J. 276, 290, 579 A 2d 1241, 1248 (1990); Turner v. General Modtors
Corp., 584 S.W2d 844, 851 (Tex. 1979). Under the risk-utility
approach, "a product can be said to be defective in the kind of way
that makes it ~unreasonably dangerous' if a reasonabl e person woul d
conclude that the danger-in-fact, whether foreseeable or not,
outweighs the utility of the product.” W Page Keeton et al.,
Prosser and Keeton on the Law of Torts 8§ 99, at 699 (5th ed. 1984).
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however, that our interpretationis at odds with the position taken
by the M ssissippi Suprenme Court in two decisions in 1988, Wiittley
v. Cty of Meridian, 530 So.2d 1341 (Mss. 1988) and Hall v.
M ssi ssi ppi Chem cal Express, Inc., 528 So.2d 796 (M ss. 1988), as
well as in Toliver, rendered in 1986.

First, these cases do not persuade us that M ssissippi has
fundanentally shifted its test fromone of consuner expectation to
risk utility. Second, even if we agreed with Batts, we would be
bound by the interpretation given by a prior panel of this court in
Melton (which rejected a simlar contention, 887 F.2d at 1243) and
Toney. ™ No M ssi ssippi case has appeared since Melton was rendered
in 1989 to indicate that its analysis of Mssissippi |aw was
incorrect.

3.

As noted, there is no contention that Batts was a "user". At
trial, Caterpillar repeatedly stated that the owner was the "user";
there is no charge that Batts, in performng his duties with the
tugger, or otherw se, was working in conjunction with the forklift,

so as to make hima "user" of it; and, in fact, the district court

instructed that Batts was a "bystander". As di scussed earlier
15 "“In this circuit one "panel may not overrul e the decision,
right or wong, of a prior panel” in the absence of en banc

reconsi deration or superseding decision of the Suprene Court.
Burlington NN R R v. Brotherhood of M ntenance of Way Enpl oyees,
961 F.2d 86, 89 (5th G r. 1992) (citations omtted).

16 Batts al so requests, in the alternative, that we certify this
question to the M ssissippi Suprenme Court. Qur lawis clear; the
M ssi ssi ppi | aw upon whi ch our precedent is based i s unchanged. W
t hus decline to do so.
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Batts status as a "bystander" does not prevent himfromasserting
a 8 402A claim that the forklift was defective and unreasonably
dangerous. Anong other things, he had to prove that (1) he could
"reasonably be expected to be in the vicinity of the [forklift's]
probable use and to be endangered by it if it is defective",
Reeves, 486 So.2d at 378; and (2) "the [forklift] was defective and
its defective condition nmade the [forklift] unreasonably
dangerous to hinf, Toliver, 482 So.2d at 216 (enphasis in
original). As discussed and quoted supra, in proving that a
product was "defective and unreasonably dangerous", M ssissippi
applies the consuner expectation test -- the product is (1)
"defective" when, at the tine it |eaves the seller's hands, it is
in a condition not contenplated by the ultinmate consuner, which
wll be unreasonably dangerous to him and (2) "unreasonably
dangerous” when it i s dangerous to an extent beyond that which w |
be contenplated by the ordinary consuner, wth the ordinary
know edge common to the community as to its characteristics.
Sinply put, products liability, whether under negligence or
strict liability in tort, does not focus on the status of the
plaintiff; instead, it focuses on the product. The focus is not on
whet her the injured party is a consuner, or user, or bystander, or
whet her the product is unreasonably dangerous to a particular
person. E.g., Toney, 975 F.2d at 169; Gay, 771 F.2d at 869
(di scussed infra); Page v. Barco Hydraulics, 673 F.2d 134, 138 (5th



Cir. 1982).7% Moreover, as discussed, the inquiry for strict
liability is not whether the product was dangerous; it is whether
it was both defective and unreasonably dangerous. For exanple, an
ordi nary kitchen knife is dangerous, sinply because of its bl ade;
but, it is not wunreasonably dangerous, because the ordinary

consuner understands that the bl ade, due to its sharpness or point,

can cause injury. In products liability cases, by which we inpose
liability on a manufacturer, anong others, it is the product -- the
item placed in comrerce for wuse or consunption -- on which

liability turns.

Accordi ngly, even when the bystander is the injured party, the
test nust remain the sane -- the product is defective if, when it
| eaves the seller's hands, it is in a condition not contenpl ated by
t he ordi nary consuner, which will be unreasonably dangerous to him
and, it is unreasonably dangerous if it is dangerous to an extent
beyond that which will be contenplated by the ordinary consuner,
wth the ordinary know edge comon to the conmmunity as to its
characteristics. This is essentially how the district court

instructed the jury.

17 This court stated in Page:
... [I]ln strict liability the focus is on the
safety of the product itself. The question is

whet her t he pr oduct neet s t he reasonabl e
expectations of the ordinary consuner as to its
safety, irrespective of all the care that the
manuf acturer m ght have put into nmaking it.

673 F.2d at 138 (citations omtted).
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Qur decision in Gay, followed in Melton and Toney, controls
on an open and obvi ous danger precluding strict liability in tort
recovery by a bystander against a manufacturer. (Al three cases
concerned injured users, not injured bystanders.) Wile G ay was
changi ng sections of a crane boom the crane operator swung the
boom striking Gay.® 771 F.2d at 867. He sued under strict
liability in tort, inplied warranty, and negligence, contending,
inter alia, that there was a design defect in the crane, because
the operator's vision was obscured to the left side, and that the
crane shoul d have provided mrrors or other devices to conpensate.

The def endant manuf acturer contended that t he hazard was "open
and obvious to ordinary users of the crane" and constituted a bar
under any theory of products liability. ld. at 868. (Gay's
hol ding for negligence is discussed in part I1.B.) As for strict
liability in tort, our court felt "bound to apply" the consuner
expectation test, and stated: "the consuner expectation test of
section 402A is rooted in the warranty renedi es of contract |aw,
and requires that harm and liability flow from a product
characteristic that frustrates consuner expectations." |d. at 869
(enphasi s added).

Gray was rendered six nonths before the M ssissippi Suprene
Court expressly held in Reeves what earlier M ssissippi cases had
inplied -- that a bystander coul d recover under 8 402A. G ay does

not make a di stinction between "users" and "bystanders"; the latter

18 Because Gray was working with, or on, the boom we consider
hi ma user, not a bystander.
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IS not nentioned. It is true, as noted in the dissent, that a
bystander's expectations, if any, about a product would not
necessarily include know edge of a danger that is open and obvi ous
to an ordi nary consuner; but, again, the test under M ssissippi |aw
for whether a product is defective and unreasonably dangerous does
not focus on the actual user or the actual bystander (the persons
actually using or injured by the product) but, instead, focuses on
the ordinary consunmer wth ordinary know edge comon to the
comunity as to its characteristics. For this reason, Gay held
that "the Gays' right to recover under the theory of strict
liability depends upon whether the evidence was sufficient to
permt the jury to find that the ... crane was "dangerous to an
extent not contenplated by the ordinary consuner who purchased it,
wth the ordinary knowl edge comon to the conmmunity as to its
characteristics.'" 1d. at 870 (enphasis added). Again, this rule
is solidified in Toney.*®

As noted, inthe challenged strict liability instructions, the
district court instructed that "any all eged danger which is open
and obvi ous cannot be consi dered to be unreasonably dangerous" and
that the jury was to return a verdict for Caterpillar if it found
"that the operation of the forklift ... without the driver [user]
facing in the direction of travel and w thout sounding the nanual

horn to warn a pedestrian presents an open and obvi ous danger,

19 The dissent posits that we fail to explain why the consuner
expectation test applies to bystanders. In short, as discussed
above, M ssissippi |law and our circuit precedent require it. The
sane is true for our holding on the negligence claim
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regardl ess of whether the forklift was equipped with [a mrror or

war ni ng devi ce]. In addition, as also noted, in a special
interrogatory, the jury was instructed that if it found "[t]hat the
defect, if any, was open and obvious to a reasonable and prudent
user on" the date of the accident, then it nust return a verdict
for Caterpillar. This was a correct statenent of the | aw, even for
a bystander plaintiff.
B
For the negligence claim as discussed, whether the danger is
open and obvious is also neasured by an objective -- reasonable
person -- standard, e.g., Toney, 975 F. 2d at 168-69; Gay, 771 F. 2d
at 871. In instructing the jury, over Batts' objections, on that
claim the district judge stated:
... [Tl he duty of a manufacturer is to provide a
product which is reasonably fit. There is no duty
to provide a perfectly safe product. [ Batt s]
all eges negligence in the design of the forklift
involved in the accident. ... In order for
[hin] to recover under this theory, ... the burden
of proof is wupon [him to prove ... that the
absence of [a mrror or warning device] constituted

a conceal ed or hidden dangerous condition, thereby
making the forklift defective and unreasonably

dangerous. If you find ... that the all eged danger
of the forklift ... was open and obvi ous, and that
the forklift functioned properly for its intended
use, then ... you nust return a verdict for the

defendant as to [Batts'] clai mof negligent design.
As quoted wearlier, the district court also gave a genera
instruction that the jury had to find for Caterpillar if it found
that a driver operating the forklift wthout facing in the

direction of travel and w t hout soundi ng his horn presented an open



and obvi ous danger. And, it gave the special interrogatory on open
and obvi ous danger.
1

The district court's instruction is consistent wwth Toney and
Gay.? And, Gay relied on decisions by the M ssissippi Suprene
Court in Harrist v. Spencer-Harris Tool Co., 244 Mss. 84, 140
So.2d 558 (1962) and Jones v. Babst, 323 So.2d 757 (M ss. 1975).
As in Gray, those M ssissippi cases concerned injured users, not

i njured bystanders.? Gay held that

20 | ndeed, at the charge conference, the district judge pl aced
consi derable reliance on G ay.

21 In Harrist, decided before the adoption of strict liability in
tort in Mssissippi, the plaintiff/"enployee-user" alleged

negligence in the design of steps aboard an oil rig. 140 So.2d at
559. He requested that the court abolish the privity of contract
rule for products cases grounded in negligence and inplied
warranty. ld. at 561. The court found it unnecessary to do so
because, assuming it would, it

woul d be required to affirmthe trial court because
the all eged defects are not considered to be | atent

or conceal ed. | f we assune there were defects, we
think they were apparent and obvious to a casual
observer.

|d. (enphasis added). Despite the opportunity presented for the
court to hold that the obviousness of the danger was a conparative
negli gence factor, it held instead that the defendant's negligence
vel non in designing the steps was not even a jury question.

In Jones, the court quoted with approval this court's opinion
in Ward v. Hobart Manufacturing Co., 450 F.2d 1176, 1180 (5th Cr
1971), stating that Ward

set out the general rule for negligent design cases
followed by this Court; "[Where the all eged danger
is open and obvious and the manufacturer has done
everything necessary to insure that the nachine
w Il function properly for its designed purpose any
duty owed to a future user has been fulfilled."
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a manufacturer's liability for product defects

under M ssissippi's doctrines of negligence and

inplied warranty may not, as a matter of |aw, be

prem sed on the existence of an obvious hazard in a

product which functions properly for its intended

pur pose.
Gay, 771 F.2d at 868. 22 Toney repeats this rule. 975 F.2d at
169. W are not cited to, nor have we found, a M ssissippi case
hol ding that an open and obvi ous danger, wthout nore, can bar
recovery for a products liability negligence clai mby a bystander.
But, as discussed supra, the focus in products liability is on the
pr oduct . Moreover, for negligence, and as the Batts' jury was
instructed, the manufacturer's duty is to produce a reasonably safe

product. Therefore, Gay controls.

323 So.2d at 759 (enphasis added). The court affirnmed a directed
verdict for the manufacturer on strict liability and negligence
cl ai ns, because there was no evi dence supporting those theories; it
found the evidence i nstead supported a hypothesis that the subject
accident resulted frominproperly attaching lug nuts in repairing
an autonobile tire. Accordingly, a jury verdict against the
defendants involved in the repair was affirned.

I n appl ying M ssi ssippi |law, we, of course, are controlled by
deci sions by the M ssissippi Suprenme Court; but, it does appear
that Jones overstates the holding in Ward, a pure negligent design
case brought by a plaintiff injured while cleaning a neat grinder.
450 F.2d at 1178, 1180. G ay, however, ruled that the M ssissipp
Suprene Court would follow Jones. 771 F.2d at 868 n.1

22 Toney and Gray are this court's |atest pronouncenents on the
open and obvious defense in a M ssissippi negligent design case.
Mel ton concerned only strict liability in tort, 887 F.2d at 1242;
and in Lloyd (1991) (open and obvious danger to injured user;
i nproper design and failure to warn clains; directed verdict

granted), "while we ... applied the standard for a directed verdict
as to all three theories, or bases, for liability [negligence,
warranty, strict liability in tort], and [found] it correctly

granted for each, our analysis [was] couched in the | anguage of §
402A strict liability." 922 F.2d at 1194 n. 2.
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2.

Batts contends, however, that recent premses liability
deci sions by the M ssissippi Suprenme Court control. Liability for
negligently designed products is, of course, nerely one form of
common | aw negligence, to which the ordinary rules of negligence
apply. E. g., Toliver, 482 So.2d at 219 ("[S]trict liability " does
not preclude liability based upon the alternative ground of
negligence ..." .... Under this theory, the usual defenses to a
charge of negligence would apply."” (citations omtted)). And, in
sone types of negligence cases in Mssissippi involving open and
obvi ous dangers, the jury may find for the plaintiff, and then
apply conparative negligence. E.g., Goodwin v. Derryberry Co., 553
So.2d 40, 43 (Mss. 1989). In Goodwin, a premses liability case,
the M ssissippi Suprene Court cited its earlier premses liability
decision in Bell v. Gty of Bay St. Louis, 467 So.2d 657, 664
(Mss. 1985), which stated:

In prior cases involving hazards that were

extrenely "open and obvious", this Court has not

barred injured parties from recovery, but rather

has left the issue to the jury properly instructed

regardi ng conparative negligence.

We have repeatedly condemmed jury instructions

which, if followed by the jury, would conpletely

deny a negligent plaintiff recovery, even though

t he defendant nmay al so be negligent.
See al so Caruso v. Picayune Pizza Hut, 598 So.2d 770 (M ss. 1992)
(affirmng jury verdict against plaintiff who stunbled on mat
pl aced over |oose stripping; mat was "open and obvious", and
question went to jury properly instructed on conparative

negligence); Biloxi Regional Medical Cr. v. David, 555 So.2d 53,
- 23 -



56 (M ss. 1989) (" [Clonditions are not either open and obvi ous or
not open and obvi ous. Common sense and experience negate[] an
either or categorization of such conditions. Just how open and
obvi ous a condition may have been is a question for the jury in al

except the clearest of cases.'" (quoting Bell, 467 So.2d at 664)). 2

Batts contends that these cases control; but they concern
prem ses, not products, liability. W do not find them persuasive
i n maki ng our Erie guess onthis issue. This is aptly denonstrated
by a sinple, but conclusive, analogy in Bell. In rejecting the
claimthat recovery in a premses liability action was barred if
the danger was open and obvious, the M ssissippi Suprene Court
noted: "We mght as well exonerate as a matter of | aw a def endant
who | eaves his car parked in the mddle of the street on grounds
that the car was open and obvious." 467 So.2d at 664. In this
exanple, it was not a defect in the product (autonobile) that
caused the injury; it was the negligence of its owner, who left it
in the mddle of the street. The sane is true for this products
liability negligence claim The forklift was operated in reverse
and struck Batts, a bystander. The jury found that a product

defect did not cause the injury.

23 The M ssissippi Suprene Court presumably relied on this
"cl earest of cases" exception when, in McGovern v. Scarborough, 566
So.2d 1225 (M ss. 1990), it affirnmed a directed verdict against a
plaintiff who stunbled on a raised threshold when entering a
busi ness prem ses. The court expressed concern at the prospect of
creating a jury question for "any doorway fromthe street which is
not on the same |level as the street." 1d. at 1228.
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Consistent with our Erie holding for a strict liability in
tort claim an open and obvi ous danger in a product bars recovery
on a products liability negligence claimby an injured bystander
agai nst the product's manufacturer. |ndeed, as discussed, thereis
a whol e body of products liability law dating from Harrist that
effectively absolves a manufacturer fromliability resulting from
open and obvi ous product defects. Therefore, the district court
correctly instructed the jury that, if it found "that the alleged
danger of the forklift ... was open and obvious", it nmust return a
verdict for Caterpillar on the negligent design claim

L1l
For the foregoing reasons, we
AFFI RM
E. GRADY JOLLY, G rcuit Judge, specially concurring:

| concur in Judge Barksdal e' s opinion. | wite separately
only to set out in one place the principles of Mssissippi products
liability law that control this case today: First, | would
enphasi ze that a manufacturer's duty to exercise due care in
desi gning a product that is reasonably safe shoul d not be confused
wth a manufacturer's strict liability for a defective product that

i s unreasonably dangerous. A manufacturer who has not negligently

designed a product may nonetheless, in given cases, be held
strictly liable for producing a defective product that s
unr easonabl y dangerous. Thus, the distinction between the two

standards nmay be critical.



In order to recover on a negligent design claim the burdenis
onthe plaintiff to prove that the defendant manufacturer failed to
exerci se due care in designing the product. The manufacturer may
then raise, in the nature of an affirmative defense, that the
claimed defect was open and obvious. If the manufacturer
denonstrates, as a matter of law, that the defect in the product
woul d be open and obvious to a casual observer, the plaintiff wll

be barred from recovery under his negligence clainms, because "no
duty rests upon a manufacturer or seller to warn a purchaser of a

dangerous design that is obvious." Harrist v. Spencer-Harris Tool

Co., 140 So. 2d 558, 562 (M ss. 1962). Moreover, one factor that is
of ten consi dered when determ ni ng whet her a manufacturer breached
its duty to design a reasonably safe product is "the conformty of
[its] design to the practices of other manufacturers in its

industry at the tinme of manufacture.” Ward v. Hobart Manufacturing

Co., 450 F.2d 1176, 1182 (5th Gr. 1971). This factor is often
determ nati ve because in nost cases it serves as areliable indicia
of the standard of care that a reasonably prudent manufacturer
woul d exerci se.

In order to recover on a strict products liability clai mbased
on a design defect, the plaintiff need only prove that the
manuf acturer produced a defective product that is unreasonably
dangerous to the ordinary consuner, and that the product was
defective when it left +the control of the manufacturer
Tradi tional negligence notions of fault and care are not rel evant
in making this determnation; the primary focus of the inquiry is

on the character of the product, not on the conduct of the



manuf acturer. A manufacturer may be strictly liable evenif it has
exercised all possible care in making the product, if that product
i s dangerous to an extent beyond that which would be contenpl ated
by an ordinary consuner with the ordi nary know edge common to the
comunity of the product's characteristics. See Restatenent
(Second) of Torts, 8 402A, comment i. It follows that a product
wth an open and obvious defect is not "dangerous to an extent
beyond that which would be contenpl ated by an ordi nary consuner,"
and thus cannot be unreasonably dangerous. In strict products
liability clainms, then, the open and obvi ous nature of the defect
is necessarily tied to the definition of an unreasonably danger ous
pr oduct . Under the consuner expectation test, a plaintiff can
never prove that an all eged defect renders a product unreasonably
dangerous if that defect is open and obvious to the ordinary
consuner or user.

W t hus nmake clear that, concerning strict products liability
clains, Mssissippi follows the consunmer expectations test, that
this test is an objective one, that whether the product 1is
unreasonably dangerous is judged from the point of view of the
ordi nary consuner or user, and that if the alleged defect or danger
i s open and obvious to an ordi nary consuner or user, the product is
not unreasonably dangerous as a matter of law.  Thus, although a
byst ander can recover against a manufacturer, he stands in the
shoes of the ordi nary consuner, because the test's primary focus is

on the characteristics of the product and not the individual status
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and viewpoint of the individual plaintiff. Wth respect to
negligent design clains, a traditional negligence analysis is
enpl oyed, with its focus on whether the product has been designed
Wi th due care by the defendant manufacturer. The open and obvi ous
nature of the alleged defect can be raised, and if proved as a
matter of law, the defense will operate to bar the plaintiff's
recovery; material factual disputes with respect to the open and
obvi ous defense, both with respect to strict liability clains and
negligent clains, are to be resolved by the jury.

Thus, applying these principles to the case before us, we have
concluded that Batts' strict products liability clains fail because
the evidence fully supports that the alleged defects in the
forklift were open and obvious to an ordi nary consuner or user and
thus the forklift was not an unreasonably dangerous product. Wth
respect to Batts' negligence clains, we have concl uded that, under
M ssissippi law, Batts' claim is barred because the evidence
supports the finding that the all eged defects in the forklift were

open and obvious to a casual observer. 2

24 The di ssent states that "denying Batts recovery under strict
liability because the danger of the forklift is open and obvious to
an ordinary consuner, shifts the liability costs from the
manuf acturer, in this case, Caterpillar, to Batts." |n our view,
this statenent is inaccurate. To the extent that the hol ding of
the majority opinion "shifts" liability, it does so to the
purchaser, user, enployer, and/or operator; it does not shift the
liability to Batts hinself. Indeed, Batts' enployer has already
accepted statutorily inposed liability and has remtted paynent to
Batts wunder M ssissippi's workers' conpensation program The

renoval of one "deep pocket" defendant is just not tantanount to
the shifting of liability to the tort victim hinself.
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BRI GHT, Senior Crcuit Judge, dissenting:

The dissent argues that "this court's wllingness here to
extend user injury analysis to a bystander case, in ny opinion, is
not what the Suprene Court of M ssissippi would do, were it ruling

on this issue."” The dissent ignores the principle that we are not
permtted to guess what the M ssissippi Suprene Court m ght do when
the present law is perfectly clear. M ssi ssi ppi has expressly

stated on numerous occasions that it follows the Restatenent and
that it follows the consuner expectation test. This test eval uates
the product's defect from the point of view of the ordinary
consuner. The rule explicitly states that if the product neets
consuner expectations, it is not defective. In other words,
consuner expectations define what is and what is not an
unr easonabl y dangerous product. The M ssissippi rule--at present
clearly enunci ated--1eaves no room for a "bystander expectation”
test to define an unreasonably dangerous product. Thus, to address
the dissent's suggestion that we are only engaging in an
"anal ytically convenient argunent": The reason the consuner
expectation test applies to bystanders is because the test
specifically and expressly defines a manufacturers liability for
injury alleged to have been caused by its products. Moreover, as
we have said in the body of the opinion, the test of whether a
product is unreasonably dangerous, places the primary focus on the
characteristics of the product and not the individual status and
personal viewpoint of the particular plaintiff.

Wth respect to the negligent design claim the dissent
st at es:

However, if he is viewed as a "bystander," then | agree
wth Batts that the open and obvious test requires two
significant nodifications. First, the personto whomthe
danger nust objectively be open and obvious is Batts, not

the user of the forklift. Second, the defense is not an
absolute bar, but, like in ordinary negligence actions,

IS subject to conparative negligence.

W think this quote msstates the applicable |aw The test
enpl oyed for negligent design clains is whether the all eged defect
or danger is open and obvious to a casual observer--a category that
surely applies to Batts. The consuner expectation test is not
applicable to negligent design clains. Thus, the first
"nmodi fication" is no nodification of Mssissippi law, it is sinply
a restatenent of current M ssissippi |awon negligent design. Wth
regard to the second "nodification," we have no authority to nake
this type of change in the law, the M ssissippi Suprene Court has
said that the defense is an absolute bar, and thus we are bound to
followits dictate. O course, the M ssissippi Suprene Court can




| respectfully dissent here because | believe the Suprene
Court of Mssissippi would consider the status of the person
injured by a product in determ ning whether the open and obvi ous
danger rule bars that person from recovering in a products
liability suit. Specifically, | believe the court, at a m ninum
woul d apply a premises liability approach to application of the
rule in a negligence case, in which a bystander, injured by a
product, brings suit against the manufacturer.

| agree with this court that, for purposes of users and
consuners, strict liability focuses on whether a particul ar product
i s dangerous, and not on the status of the person injured. Ante at

16. | also agree with this court's reading of Ford Mtor Co. V.

Mat t hews, 291 So. 2d 169 (Mss. 1974), its progeny, Toliver V.

Ceneral Motors Corp., 482 So. 2d 213 (Mss. 1985) and Hall v.

M ssi ssippi Chem Express, Inc., 528 So. 2d 796 (M ss. 1988), and

this court's prior decisions in Gay v. Manitowc Co., Inc., 771

change this rule if it wishes, and, indeed, it mght; the point is
that it has not and its present lawis clear.

Simlarly, the dissent argues that "[t]he crucial distinction
bet ween these cases and the instant case is that a bystander is
general ly not aware of the dangers that are, or should be, open and
obvious to an owner, consuner or user." As stated above, the test
used in negligent design clains is whether the defect is open and
obvious to a casual observer; Batts, as a "bystander," and as a
casual observer who worked in the plant where the forklift was
used, would clearly fall within this category of persons to whom
the defect of the forklift would have been open and obvi ous.




F.2d 866 (5th Cir. 1985); Melton v. Deere & Co., 887 F.2d 1241 (5th

Cr. 1989); and now Toney v. Kawasaki Heavy Indus., Ltd., No. 91-

1577 (5th CGr. Qct. 7, 1992) that the M ssissippi Suprene Court has
adopted the "consuner expectation" test in determning strict
liability under section 402A of the Restatenent (Second) of Torts.
Ante at 13. Moreover, | acknow edge this court has ruled that, for

pur poses of "users," there is no recovery for a patent, open and
obvi ous danger. Melton, 887 F.2d at 1243. Finally, 1 do not
di sagree that the M ssissippi Suprene Court enploys an objective
standard i n appl yi ng the consuner expectationtest. Gay, 771 F. 2d
at 871.

However, | do disagree with this court's application of these
cases to the instant case. Each of the above cases relates to a
user injury.? Collectively, these cases represent a significant

body of case |aw derived from and specifically tailored to, user

i njuries. But Batts was a bystander, not a user.? There was

2l n Ford, an enployee was injured when a truck he was attenpting
to repair noved forward, pinning him agai nst another truck. I n
Toliver, an owner of a vehicle suffered injuries resulting froma
defective gas tank in the car. In Gay, an ironworker foreman was
injured when the butt end of a crane's boom struck him while he
supervi sed his crew in changi ng sections on the boom In Mlton,
a user of a conbine was injured in attenpting to clean it. I n
Toney, a driver of a notorcycle was injured when he was struck by
a car.

26This court concedes that Batts was a bystander, and not a user.
Ante at 15-16. "Bystanders" are expressly permtted recovery under
M ssissippi strict liability |aw Hall v. M ssissippi Chem
Express, Inc., 528 So. 2d 796, 799 (M ss. 1988). See also Jackson
v. Johns-Manville Sales Corp., 727 F.2d 506, 514 (5th Cr. 1984).
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not hi ng he coul d have done to avoi d the acci dent because he neither
had control over the danger, nor was aware of its presence.

In ny opinion, this court's failure to address Batts'
byst ander status is at odds with the fundanental purpose of strict
liability as developed in M ssissippi. The Suprene Court of
M ssissippi has long recognized that the purpose of product
liability "is to insure that the costs of injuries resulting from
defective products are borne by the manufacturers . . . rather than
by the injured persons who are powerless to protect thenselves."

State Stove Mg. Co. v. Hodges, 189 So. 2d 113, 120 (M ss. 1966),

cert. denied, Yates v. Hodges, 386 U S. 912 (1967) (quoting

G eenman v. Yuba Power Products, Inc., 377 P.2d 897, 900-01 (Cal.

1963)). The court has noted that the purpose and subsequent effect
of forcing manufacturers to internalize these costs is to create
incentives for manufacturers to produce safer products. See

generally id. at 1109.

But denying Batts recovery under strict liability because the

danger of the forklift is open and obvious to an ordinary consuner,

shifts the liability costs from the manufacturer, in this case,
Caterpillar, to Batts. Consequently, Caterpillar has |ess
incentive to make its equi pnent safer. Application of the open and

obvi ous rul e here encourages manufacturers to produce goods that

The distinction | draw here between a user and bystander is a
narrow one. It applies only for purposes of applying the open and
obvi ous danger rule in a case in which a bystander injured by a
product seeks to recover agai nst the manufacturer.
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are increasingly nore dangerous because, in effect, the greater the
"open and obvious" danger, the greater the protection from
liability the manufacturer enjoys.

This court's wllingness here to extend user injury analysis
to a bystander case, in ny opinion, is not what the Suprene Court
of M ssissippi would do, were it ruling on this issue.? Al though
analytically convenient, this court's application of a consuner
expectation test fails to explain the reason why the test should
apply to bystanders.

To the extent Mssissippi would apply a different rule for
bystanders, Batts should be entitled to recovery. However, |
recognize this issue remains a question of first inpression in
M ssi ssippi and, thus, do not rest mny decision on these grounds
al one.

In my opinion, an even nore persuasive case is made on Batts
negligent design claim As a general rule, manufacturers have a

duty to design reasonably safe products. Ward v. Hobart Mg. Co.,

450 F.2d 1176, 1182 (5th G r. 1971). However, if the danger of a

particul ar product is "open and obvi ous," and t he product functions
properly for its intended use, parties are barred from recovery.

See Harrist v. Spencer-Harris Tool Co., 140 So. 2d 558, 562 (M ss.

1962) .

271t mght very well adopt the rationale of |looking to the nature
of the accident and the obviousness of the danger to the person
injured, as this court did in Page v. Barko Hydraulics, 673 F.2d
134 (5th Gr. 1982).




In Harrist, an enpl oyee of the purchaser of an oil rig slipped
and fell on the steps of the rig due to "external and visible
defects which . . . [were] plain and obvious to the purchaser
" 1d. at 561. Faced with a possible no privity defense, the
court treated the enpl oyee as a purchaser and deni ed himrecovery
because the defect in the rig was open and obvi ous.

The bar in Harrist, however, does not apply in every case.
Whet her it applies here should turn on whether Batts is considered
a product "user" or a "bystander." If heis a "user" and, as such,
shoul d recogni ze a forklift operating in reverse to be an open and
obvi ous danger, he would be barred fromrecovering on a negligent

design claim ld.; Ward v. Hobart Mg. Co., 450 F.2d 1176 (5th

Cr. 1971); Gay v. Manitowc Co., 771 F.2d 866 (5th Gr. 1985).

However, if he is viewed as a "bystander," then | agree with
Batts that the open and obvious test requires two significant
nmodi fi cati ons. First, the person to whom the danger nust
obj ectively be open and obvious is Batts, not the user of the
forklift. Second, the defense is not an absol ute bar, but, like in
ordi nary negligence actions, is subject to conparative negligence.

Agai n, the cases on which Caterpillar relies deal exclusively
with enployees who, unlike Batts, were injured while using the

source of the danger which caused their injury.? The crucia

28As we have observed, in Harrist, an enployee working on an oil rig
was injured when he slipped and fell on stairs on the rig's
pl atform Harrist, 140 So. 2d at 559. In Ward, a woman | ost
several fingers cleaning a neat grinder manufactured by Hobart and
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di stinction between these cases and the instant case is that a
byst ander is generally not aware of the dangers that are, or should
be, open and obvious to an owner, consumer or user.

Support for Batts' right to recover conmes from prem ses
liability cases in Mssissippi. These cases generally hold that
recovery for injuries resulting from open and obvious hazards is
not automatically barred, but rather goes to the jury on the

question of conparative negligence. Biloxi Regional Medical Center

v. David, 555 So. 2d 53, 56 (Mss. 1989); Goodwi n v. Derryberry
Co., 553 So. 2d 40, 43 (Mss. 1989); Bell v. Bay St. Louis, 467 So.

2d 657, 664 (M ss. 1985).
In nmy opinion, the jury "charge as a whole |eaves
substantial and ineradicable doubt"” that the jury was properly

guided in its deliberations. Hall v. State FarmFire & Casualty

Co., 937 F.2d 210, 214 (5th Gr. 1991). The trial court neither
fully nor correctly instructed the jury as to the negligent design

or strict liability clains. See Cist v. D ckson Wlding, Inc.,

957 F.2d 1281, 1287 (5th Cr. 1992). In ny opinion, the jury
shoul d have been instructed that if Batts' injuries resulted from
open and obvi ous hazards, his clains were not autonatical ly barred,

but were to be wei ghed agai nst his conparative negligence.

used by the woman and her husband in a small restaurant they owned
and oper at ed. Ward, 450 F.2d at 1182. In Gay, as discussed
above, an ironworker foreman suffered injury when the butt end of
a crane's boomstruck hi mwhil e he supervised his crewin changing
sections on the boom Gay, 771 F.2d at 871



Moreover, as | read the record, there exists little evidence
of actual |ack of due care on the part of Batts. He neither saw
nor apprehended the danger as it bore down upon him In these
ci rcunst ances, | do not believe the federal courts should, nor the
M ssi ssippi courts would, necessarily bar Batts' recovery on the
basis of an open and obvious defect to a user. Accordingly, |
woul d reverse and remand this case for a newtrial under corrected

i nstructions. ?°

2The concurrence suggests that, for the purposes of defining strict
liability in Mssissippi, no real distinction exists between a
"consuner" and a "bystander." Simlarly, for purposes of negligent
desi gn, that opinion suggests "bystander" denotes "casual observer"
in determning to whom the danger should be open and obvious.
Regardl ess of the termnology, it seens to ne that one in Batts'
posture |acks know edge of the danger as open and obvious, as a
matter of law, by nerely watching the general operation of the
forklift. The open and obvi ous danger cones about only when Batts,
or one simlarly situated, mght actually see the forklift while it
travel | ed backwards beari ng down upon the person, inasnuch as this
machi ne carried no automati c warni ng sounds or signals.



