UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-1027

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appell ant-
Cr oss- Appel | ee,

VERSUS

JAMES NEAL BLAKEMAN,

As Executor of the Estate of

C. E. BLAKEMAN, Deceased,

ROBERT EARL BLAKEMAN

and KAREN A. WHALEY,
Def endant s- Appel | ees-
Cr oss- Appel | ant s
and Cross- Appel | ees,

RI DGLEA BANK, ET AL.,
Def endant s- Appel | ees,
VERSUS
MAUDI NE BLAKEMAN,

Def endant - Appel | ee-
Cr oss- Appel | ant .

Appeals fromthe United States District Court
for the Northern District of Texas

July 28, 1993
ON PETI TI ON FOR REHEARI NG

(Opinion July 21, 5th Cr., 1992, @ F.2d __ )

Before JOLLY, JONES, and EMLIO M GARZA, Circuit Judges.
PER CURI AM
| T IS ORDERED that the petition for rehearing filed in

the above entitled and nunbered cause be and the sane is



hereby GRANTED. W hereby W THDRAW Parts I1.C. and IIl1. of
our original opinion, _ F.2d _ (5th Gr. 1992), and
substitute the foll ow ng:
I
C
The district court, finding that Ms. Blakenman's
homestead interest was the economc equivalent of a life
estate, used the Treasury tables set forth in Treasury
Regul ation 8§ 20.2031-10(f)* to determne its value.'® The
district court neasured the value of the estate as of the date
of the tax assessnent and determned that the value of
Ms. Blakeman's honestead estate (life estate) was 74.423
percent of the total value of the 100 acres. The district
court then held that the governnent's lien attached only to
the estate's remmi nder interest in the 100 acres and hel d t hat
the remai nder interest was worth 25.577 percent of the val ue

of the honmestead as of the date of the assessnent.!” The

15 See 26 C.F.R § 20.2031-10(f).

16 The court found that the parties agreed that "the val ue
of Ms. Blakeman's honestead estate is the econom c equival ent of
alife estate and that use of the tables set forth in Treas. Reg.
8§20. 2031-10(f) in determning the value of said estate is
appropriate.” United States v. Blakeman, 750 F. Supp. 216, 222
(N.D. Tex. 1990) (" Menorandum Qpi nion").

17 The court so reasoned because "the general federal tax
lien described in 26 U S.C. § 6321 and on which federal |evy may be
had under 26 U . S.C. § 7403(a) attaches only to the interest of the
del i nquent taxpayer in particular property and not to the entire
property." See Bl akeman, 750 F. Supp. at 222 ("Menorandum
Qpinion") (citing United States v. Rodgers, 461 U S. 677, 690
(1983)). This anount represents 14.071 percent.
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district court, however, found that "inequity would result if
Ms. Blakeman were to . . . have the use of the honestead for
the ten years that have passed since date of assessnent, as
she has had, and at the sane tine to receive sales proceeds
representing the value of the honestead |ife estate for that
sane ten-year period," and concluded that Ms. Bl akenman's
interest in the 100 acres shoul d be determ ned by t he val ue of
Ms. Blakeman's honestead interest as of the present date.
Using the Treasury tables, then, the district court found Ms.
Bl akeman's interest in the property to be 60.352 percent of
the value of the land as of judgnent. The district court then
determned that the difference between the 74.423 percent
representing the value of Ms. Bl akeman's honestead estate at
date of assessnent (June 17, 1980) and the 60.352 percent
(Ms. Blakeman's interest at judgnent) should be given to the
estate. !

The government argues that Ms. Blakeman's interest in
the Randol MII Property should be valued as of the
forecl osure date and contends that the district court erred in
hol ding that the governnent's tax lien was limted to the
estate's interest in the property on the lien's attachnent
dat e. Ms. Blakeman, on the other hand, argues that the

district court should have determined the interests of the

18 See Bl akeman, 750 F. Supp. at 222 (" Menorandum
Opi ni on") .



respective parties as of the date the |ien arose. In the
alternative, Ms. Blakeman argues that, if her honestead
interest is to be valued as of the foreclosure date, it should
be val ued under the tables promul gated pursuant to 26 U. S. C
8§ 7520, and the district court erred in using the tables under
Treas. Reg. § 20.2031-10.1%

Ms. Blakeman contends that she is entitled to at |east
74. 423 percent of the gross proceeds realized fromthe sal e of
the honmestead property w thout any reduction to account for
t he peri od she occupi ed the property. Ms. Bl akeman relies on
Harris v. United States, 764 F.2d 1126 (5th Cr. 1985),
contending that the governnent should be estopped from
asserting a position contrary to that taken in Harris. W
find Ms. Blakeman's contention wthout nerit.

It is well-settled that a federal tax l|ien reaches
property and interests in property owned by the taxpayer on
the date of the assessnent, as well as property and interests
in property acquired by the taxpayer fromthat date until the
tax debt is satisfied. See Texas Commerce Bank--Fort Worth v.
United States, 896 F.2d 152, 161 (5th Cr. 1990) ("The lien

arises on the date the | RS assesses unpaid taxes, applies to

19 Federal district courts in tax foreclosure cases are
aut hori zed to order a sale of the honestead property and distribute
the sal e proceeds in accordance with the interests of the parties.
See 26 U S.C 8§ 7403(c). Section 7403(c) does not, however,
provide a precise nmethod of (1) valuing the interests of the
parties to the foreclosure and (2) distributing the sal es proceeds
realized on the foreclosure sale. 1d.



currently owed as well as after-acquired property, and
continues until the taxpayer satisfies the debt or the statute
of limtations runs."), citing 26 U S.C 8§ 6322; Jass City
Bank v. United States, 326 U. S. 265, 267, 66 S. C. 108, 110,
90 L. Ed. 56 (1945); United States v. Cache Vall ey Bank, 866
F.2d 1242, 1244 (10th Gr. 1989); Prewitt v. United States,
792 F.2d 1353, 1355 (5th Gr. 1986); see al so Rice |Investnent
Co. v. United States, 625 F.2d 565, 568 (5th Cr. 1980)
("After-acquired property . . . is reached by the lien.")
(citations omtted). Therefore, the federal tax |ien reaches
the interests of CE's estate as of the date of the
forecl osure sale.

Ms. Bl akeman's next argunent is that, if her honestead
interest is to be valued as of the foreclosure date, her
i nterest shoul d be val ued according to the tables pronul gat ed
pursuant to 26 U . S.C. 8§ 7520.2° The governnent agrees that the
t abl es pronul gated pursuant to 26 U. S.C. § 7520 are the proper
tables to determne Ms. Blakeman's interest in the property,
but argues that, because Ms. Blakeman failed to raise
properly the issue of the applicability of 8 7520 in the
district court, she has waived her right to assert that the
district court should have used the tables promnulgated

pursuant to 26 U.S.C. 8§ 7520. W di sagree.

20 Ms. Blakenman contends that the district court erred
when it stated that she agreed that the tables under Treas. Reg. 8
20. 2031-10 shoul d be used to deterni ne the extent of her homest ead
i nterest.



Ms. Bl akeman rai sed her argunent concerning 8 7520 in
her proposed findings of fact and concl usions of |aw, but she
did not raise it again at trial.? W believe, inlight of our
decision in Laney v. Commir of Internal Revenue, 674 F.2d 342
(5th Cr. 1982), and decisions of other courts of appeals,
that that was sufficient to preserve Ms. Bl akeman's argunent
for appeal. |In Laney the taxpayers urged an issue on appeal
whi ch they had not pl eaded before the tax court, and which the
tax court had not addressed. See id. at 351. The
Comm ssi oner contended that the taxpayers had waived the
argunent. See id. W held that the argunent was not waived,

because the taxpayers had included the issue in their trial

21 Ms. Bl akeman's proposed findings and concl usi ons

st at ed:

3. In 1988, congress enacted Section 7520, which is the
determ ning provision for valuing life estates and renai nder
interests at this tinme. Section 7520 requires the life estate
and remai nder to be determ ned

a. Under the tables prescribed by the Secretary,
and

b. By using an interest rate equal to 120% of the
Federal mdterm rate in effect under Section
1274(d) (1) for the nonth in which the val uation
date falls

| f the date of neasurenent is the date of foreclosure, then the
Federal mdtermrate for Septenber 1990 is 8.53% The second
el ement of the formula is 120% of the Federal mdterm rate,
which is 10.28% Table R(1) (located at [paragraph] 311AB of
CCH St andard Federal Tax Reporter) for a person age 62 ( Maudi ne
Bl akeman's current age) at 10.2%refl ects a renai nder factor of
.25532% [sic], and therefore, results in a life estate factor
of 74.468% of the gross sale price of the property sold at
forecl osure.
Record on Appeal, vol. 4, at 866-67.
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meno before the tax court. See id. The D.C. Circuit reached
a simlar result in Kapar v. Kuwait Airways Corp., 845 F.2d
1100 (D.C. GCr. 1988), where it held that an unpl eaded issue
was preserved for appeal by inclusion in nenoranda of |aw
submtted to the district court. See id. at 1103 n.7. I'n
Hell enic Lines, Ltd. v. United States, 512 F. 2d 1196 (2d Cr
1975), the Second Circuit held that an i ssue was preserved for
appeal because it was raised in proposed conclusions of |aw
and in a post-trial nmenorandum See id. at 1205 n. 15 Because
in those cases nenoranda of |aw and proposed concl usions of
| aw were adequate to preserve issues for appeal, we conclude
that Ms. Bl akeman's proposed findings and concl usi ons were
adequate to preserve her argunent under 8§ 7520.

The holding in United States v. Indiana Bonding & Sur.
Co., 625 F.2d 26 (5th Cr. 1980), appears at first blush to
support a contrary concl usion. In I ndiana Bonding we held
that the defendant, Indiana Bonding and Surety Conpany
("I'ndiana"), had waived its statute-of-limtations defense,
because "[e]ven though this issue was listed as one of
[ ndiana's] contentions in the pretrial order . . . Indiana's
failure to present evidence in support of the defense before
the district court preclude[d] our reviewof it." See Indiana
Bonding, 625 F.2d at 29. However, Indiana Bonding is
di sti ngui shabl e. Because the issue waived there))whether a
cause of action was barred by t he statute of

limtations))required the presentation of evidence, we



recogni zed Indiana's failure to present evidence as a waiver
of the issue.?? See id. ("Indiana's failure to present
evidence in support of the defense before the district court
precludes our review of it here."). In this case, by
contrast, there was no need for Ms. Blakeman to offer
evi dence regarding the applicability of 8 7520, because the
applicability of that section foll owed automatically fromthe
date of valuation of Ms. Blakeman's honestead interest.?
Because it was unnecessary for Ms. Blakeman to present
evi dence, we do not recogni ze her failure to do so as a wai ver
of her argunent. Therefore, the logic of Indiana Bonding
| acks force here, and we believe that Laney, Kapar, and
Hell enic Lines offer better guidance for the resolution of
this dispute.

Because Ms. Bl akeman did not waive her argunent under
8 7520, and because the governnent concedes that § 7520 is
applicable, we reverse and remand so that Ms. Blakenman's
homestead interest may be valued according to the tables

promul gated pursuant to 26 U.S.C. 8§ 7520.

22 We do not nean to suggest that, in every case where the
adm ssion of evidence is appropriate to the resolution of a
di sputed issue, failure to elicit testinony |eads to waiver of the
i ssue. That question is not before us, and we express no opinion
on the subject.

23 Section 7520 applies if the valuation date occurs on or
after May 1, 1989. The district court determned that the
valuation date was the date of foreclosure, and ordered a
forecl osure sale within 120 days of COctober 30, 1990. Therefore,
the val uation date occurred after May 1, 1989, and it automatically
followed that § 7520 appli ed.



1]

For the foregoing reasons, we AFFIRMin part and REVERSE
and REMAND in part for the district court to determne the
governnent's interest in the Randol MII| Property as of the
date of the foreclosure sale, in accordance with the tables
set forth in the Treasury Regul ations, and for the district
court to determne the value of Ms. Blakeman's honestead
interest according to the tables pronul gated pursuant to 26

U S C § 7520.



