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DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LI O M GARZA, and
DeMOSS, Circuit Judges.”
EDITH H JONES, G rcuit Judge:

The i ssue that provoked en banc rehearing of this capital
mur der case is whether a habeas corpus petitioner was deprived of
her Sixth Amendnent right to effective assistance of counsel
because her attorney conmtted arguabl e ethical violations when he

obtained a contract for nedia rights to her story and failed to

withdraw and testify as a defense w tness. More precisely, the

* Judges Stewart and Benavi des were not nenbers of the Court when
this case was argued and have el ected not to participate. Judge Parker is
recused.



court has divided over the issue whether these facts should be
measured by the Strickland standard for an attorney's deficient
performance! or by the Cuyl er standard adopted for the special case
of attorney conflicts in cases of nultiple client representation.?
On reconsi deration, we approve Judge Hi ggi nbothams analysis in a

concurrence to the panel opinion that Strickland nore

appropriately gauges an attorney's conflict of interest that
springs not frommultiple client representation but froma conflict

between the attorney's personal interest and that of his client.

Judged under Strickland, the attorney's actions in this case were
neit her deficient nor prejudicial. Alternatively, however, even if
the Cuyler standard applies, we find that only a potential and not
an actual conflict arose between Beets and her |awer. On either
ground, the wit nust be denied.?

Because our anal ysis of the Sixth Anendnent i ssue depends
upon a thorough recapitulation of the history of the case, the
background is described with nore than usual detail

. BACKGROUND

A. Summary of Proceedi ngs

On Cctober 11, 1985, petitioner Betty Lou Beets (Beets)

was convi cted of the capital nurder of her fifth husband, Ji mry Don

1. Strickland v. Washington, 466 U S. 668, 104 S.C. 2052, 80 L.Ed.2d
674 (1984).

2. Cuyler v. Sullivan, 446 U S. 335 100 S.C. 1708, 64 L.Ed.2d 233
(1980).

3. The other issues dealt with in the panel opinion were not reheard

by the court en banc and their disposition is approved.
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Beets (Jimy Don). She was sentenced to death. Beet s appeal ed

unsuccessfully to the Texas Court of Crim nal Appeals, see Beets v.

State, 767 S.W2d 711 (Tex. Crim App. 1988), cert denied, 492 U. S.

912, 109 S. . 3272, 106 L.Ed.2d 579 (1989). Her request for a
state wit of habeas corpus having been denied, Beets sought
simlar relief in federal court. 28 U S.C § 2254. The district
court granted the wit on finding that Beets's defense counsel at
trial was a material w tness who should have resigned to testify
rather than represent her. On appeal, this court rejected Beets's
clains that her attorney |abored under an actual conflict of
interest stemmng fromeither his status as a witness or the nedia
rights contract. The panel majority applied the Cuyler standard to
the case and, while Judge Hi ggi nbot ham agreed with the concl usion
of no actual conflict, he maintained in a separate opinion that
Strickland should be applied instead.
B. The Murder Case

Beets's fifth husband, Jimmy Don, disappeared on
August 6, 1983. See Beets v. State, 767 SSW2d 711 (Tex. Crim

App. 1988) (lengthy recitation of the evidence). Hi s fishing boat
was found drifting on Lake Athens, Texas, suggesting that he had
drowned.* Mre than a year later, a house that was Jinmy Don's
separate property before his death was destroyed by fire. Wen the

i nsurer, suspecting arson, refused Beets's claim for the |oss,

4. Beets's son, Robbie, adnitted at trial that he had set the boat
adrift to give the appearance that Jimy Don had fallen overboard. Jimy
Don's heart pills had been spilled on the floor of the boat to nake his
di sappear ance seem acci dent al
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Beets sought the counsel of E. Ray Andrews, an attorney who had
represented Beets since 1981 or '82. During their discussions, it
was deci ded that Andrews woul d pursue any of Jinmy Don's insurance
or pension benefits to which Beets m ght be entitled.

Beets and Andrews entered into a contingent fee
arrangenent covering these nmatters. Andrews prelimnarily
determned that certain benefits existed and then sought the
assi stance of two attorneys nore experienced in collecting such
benefits. Andrews arranged a neeting in his office with Beets and
Randel | Roberts, one of the other attorneys. Roberts agreed to
associate his firmin the matter. Roberts's brother, attorney
Bruce Roberts, eventually took over responsibility for Beets's
clainms. Through his efforts, Jimy Don's forner enployer, the Cty
of Dallas Fire Departnent, agreed to provide benefits to Beets.

Before Beets received the first check from the Fire
Departnent, she was arrested on June 8, 1985, and was charged with
the capital nmurder of Jimry Don. Beets was charged with shooting
and kil ling her husband and, with the assi stance of her son, Robbie
Branson, burying himin a sl eeping bag under a planter in her front
yard.> The body of Beets's fourth husband, Doyl e Wayne Bar ker, was
al so found in a sleeping bag buried in the back yard underneath a
pati o upon which a storage shed had been erected. Beets had al so

shot anot her fornmer husband, Bill Lane, although he survived.

5. The planter was al so described as a "wishing-well." Beets v.
State, 767 S.W at 739.
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Andrews, described by the federal district judge as a
"conpetent and tenacious crimnal defense |awer," agreed to
represent Beets on the capital nurder charge. The case generated
significant local and national nedia interest. On Cctober 8, just
after Beets's trial commenced, she signed a contract transferring
all literary and nedia rights in her case to Andrews's son.
Andrews testified at the federal habeas hearing that this contract
was signed after negotiations fell through to obtain his fee from
Beets's children. The nmedia rights contract |ater apparently
becane the subject of a State Bar gri evance proceedi ng, but Andrews
was not disciplined for it.

The trial judge did not becone aware of the nedia rights
contract during trial, although he I earned of it three nonths |ater
during a hearing on Beets's notion to appoint counsel for appeal
when the prosecutor asked Beets if she had signed over the book
rights to her case to Andrews's son. The judge did not inquire
whet her Beets was willing to waive her Sixth Amendnent right to
conflict-free counsel

Beets was convicted of nurder for remuneration and the
prom se of renuneration on the theory that she killed her husband
in order to obtain his insurance and pension benefits and his
est at e. See Tex. Penal Code Ann. 8§ 19.03(a)(3) (Vernon Supp.
1991). The Texas Court of Crimnal Appeals later held that "a
person conmts a nurder for remuneration . . . where the actor
kills a victim in order to receive a benefit or financial

settlenent paid upon the death of the victim such as proceeds of



i nsurance and retirenment benefits as in the present case." Beets
v. State, 767 S.W2d at 737. In other words, the state was
required to show that Beets had the specific intent to receive
remuneration in the formof insurance or pension benefits or other
property upon the death of Jinmy Don.

Andrews defended Beets primarily on the ground that her
son Robbie actually nurdered Jinmy Don and, second, by disputing
that the nurder was for renuneration. Andrews, his co-counse
Hargrave, the Texas Court of Crimnal Appeals and the federal

district court all concur that this was the order of Andrews's

strategy. It was a good strategy, as the federal district judge
expl ai ned:
The court has carefully reviewed the record. It is

apparent that the defense counsel, E. Ray Andrews, fought
for his client to the full extent of his ability and
energy. This case was vigorously prosecuted and
vi gorously defended before a careful and learned trial
judge. Andrews put forth the only evidence available to
him that had evidence that a jury could conclude had

scientific corroboration -- the results of the pathol ogy
report which raised the i ssue of an altercation and head
injury unrelated to the gun shot. Such evidence, if

bel i eved, woul d be consistent with the defense position
that Jimy Don Beets was killed by petitioner's son,
Robert F. Branson, I1I.
Andr ews strenuously cross-exam ned Robbi e Branson, one of
Beets's children, who was at the tine of the offense a teenager
living wwth her and Jimry Don. Several tines, he had quarrelled
heatedly with his stepfather, and he had damaged sone of Jimy
Don's property and taken noney from him Robbi e had a crim nal

record for burglary and was accused of trying to pass stolen

checks. Al t hough Robbie denied killing his stepfather, Beets



testified that Robbie and Jimry Don fought on the night of the
mur der and, when she was in another room she heard a shot fired in
the bedroom She found Jimry Don dead on the floor. Beets said
she hel ped Robbi e di spose of the body. Together, they planned the
boati ng accident ruse, and Beets went off to shop in Dallas with
her daughter the next day.

Beets denied being the nurderer. She said she |oved
Jimmy Don and he had treated her well.

Supporting the theory that Robbie commtted the nurder,
the forensic pathologist, Dr. Petty, testified that Jimy Don's
fractured cheek bone, otherw se unexplainable by his head wound
fromthe pistol, could have been inflicted in a fight with anot her
man.

Critical to the success of the non-triggerperson defense
was Beets's notionin limne to prevent the state fromi ntroduci ng
evi dence of Barker's body, which had been dug up at the sane tine
as Jimmy Don's. The state trial judge initially granted this
nmoti on but changed his mnd near the end of trial. This change
made it possible for Beets's daughter Shirley Stegner to testify
for the State that Beets had killed Barker in 1981 and obtai ned
Shirley's help in burying himin the back yard.® Shirley was
vul nerable as a witness because of her own crimnal exposure in
Bar ker's nurder and her unsavory personal background. Andrews nade

the nost of her inpeachnent. Nevert hel ess, the evidence of

6. The introduction of this evidence was upheld by the state
appel late court. Beets v. State, 767 S.W2d 737-41.
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Barker's violent death was devastating to the defense, as Andrews
and Hargrave both acknow edged at the federal habeas hearing.
Shirley Stegner's testinony about her nother's notive for
killing Barker al so enhanced the state's proof of notive in Jimy
Don's case. Shirley testified that her nother told her that
"she was going to kill Doyl e Wayne Barker" because "she
couldn't put up with any nore of hi mbeating her and that
she didn't want him around anynore."
Her nother also told her that
"the trailer [house] was in his nane and she was just a
co-signer on it and that if they were to get a divorce,
that he would end up with the trailer [house]."

Beets v. State, 767 S.W2d at 718.

The State adduced ot her evidence of Beets's attenpts to
enrich herself at the expense of Jimy Don's life or his estate.
Less than six nonths before he died, Betty Lou applied to J.C
Penney for a $10,000 life insurance policy in Jimry Don's nane,
which she forged on the application. She directed all further
correspondence on the policy to a daughter's hone address.
Coincidentally, arelative of her husband was t hen enpl oyed at J.C.
Penney's and noti ced sone di screpanci es on t he paperwork, which she
brought to Jinmmy Don's attention. He pronptly cancelled the
policy.

After Jimmy Don's disappearance, Beets forged his
signature on the title certificate of the boat, which had been his
separate property, and sold it for $3,250. She also tried to sel

a house that had been his separate property. As has been rel ated,



t he house nysteriously burned down, so she sought out Andrews to

collect the fire insurance benefits.

Burri s,

Also inportant to the State was the testinony of Denny

a chaplainwwth the City of Dallas Fire Departnent. Burris

met with Beets several tinmes during the first few weeks after Ji mmy

Don was reported m ssing:

Burris testifiedthat [Beets] nmade i nquiry of hi mwhet her
she was covered by any insurance policies that [Jimmy
Don] m ght have had with the Gty of Dallas, as well as
i nqui ri ng whether she would be entitled to receive any
pensi on benefits that [Ji nmy Don] m ght have accunul at ed.
[Beets] did not profess to Burris that she had any
speci fi c knowl edge of either insurance coverage on [Ji my
Don]'s life or any pension benefits [Jinmy Don] m ght
have accunulated. Burris told her that he did not know
but woul d check into the matter and report back to her.
Burris did check and | earned that [Jinmy Don]'s |ife was
insured with the total anobunt of insurance being
approxi mately $110, 000. He al so |earned that [Beets]
woul d be entitled to receive approximtely $1,200 each
month from [Jinmmy Don]'s pension benefits. Burris
advi sed [Beets] of his findings, and also told her that
according to the Cty Attorney of Dallas that because
[ Ji mmy Don]'s body had not been recovered there woul d be

a seven year waiting period before any paynent of
i nsurance proceeds coul d occur.

Beets V.

State, 767 S.W2d at 716-17. Burris's testinony inplied

that right after Ji mry Don's di sappearance, the "bereaved" w fe was

i nqui ri ng about his death benefits. This testinony could be taken

by the jury to nmean that she was al ready greedy or truly ignorant

about themat that tinme. |In any event, Beets had to assune from

Burris's

information that she nust wait several years before

collecting them

Andrews's strategy to negate the specific intent el enent

of the capital crinme was to introduce Beets's testinony that she

was unaware of any potential 1insurance or pension benefits



available to her at the time she approached Andrews, eighteen
months after Jimmy Don's "disappearance,”" for assistance in
pursuing her fire damage claim Beets testified that Andrews
suggested that she should pursue Jinmmy Don's |ife insurance or
pensi on benefits but that she never felt entitled to them

Bruce Roberts testified as part of the strategy that
Beets seened interested in no other insurance clainms than that
pertaining to the burned house. Beets brought Roberts what | ooked
like part of an insurance policy, and she nentioned pension
benefits, but she gave Roberts no other information helpful to
pursuing the clains. To Roberts, Beets appeared not to know
anyt hi ng about the anobunt or nature of any death benefits to which
she m ght be entitled. Roberts confirned that she never received
any noney on her cl ai ns.

In closing argunent, Andrews informed the jury that it
was his idea to pursue Jimry Don's benefits for Beets. Hi s
statenent was not objected to.

The jury disbelieved Beets's non-triggerperson defense
and her denial of a pecuniary notive and so convicted her of
capital nurder. The state court of crimnal appeals affirned.

C. Post - Convi cti on Proceedi ngs

In the state habeas corpus proceedings, Beet s,
represented by new counsel, filed a volum nous petition but raised
her Si xth Anmendnent conflict-of-interest claimonly as to Andrews's
medi a rights contract -- and wi t hout nentioni ng Andrews's status as

a wtness -- as claim nunber 34(h) on page 70 of her pleading.
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Andrews filed an affidavit that the nedia rights contract did not
adversely affect his representation of Beets. The trial court,

agreeing wth Andrews, stated:

(4) As to Petitioner's ineffective counsel claim
the Court finds from personal recollection of the trial
that this case was hotly contested by Petitioner's trial
counsel and that Petitioner was vigorously defended at
every stage of the trial proceedings by her counsel.
Petitioner's grant of "book rights" to the son of her
counsel had no effect on the strategy of defense counsel.
Counsel for Petitioner nmade an adequate factua
i nvestigation of the case.

The conduct of Petitioner's counsel at trial date
did not so undermne the proper functioning of the
adversarial process that the trial cannot be relied on as
havi ng produced a just result.
The conduct of petitioner's counsel duringtrial was
not deficient and he presented all evi dence then exi sting
to support the defense of his client.
The court's denial of relief was affirmed by the Texas Court of
Crim nal Appeals.
Beets's federal habeas petition all eged, anong many ot her
i ssues, that Andrews's failure to withdraw and offer direct
testinony that Beets was ignorant of potential death benefits
constituted an actual conflict of interest with his client. Beets
further alleged that the nedia rights contract gave rise to a
separate conflict of interest.

The district court, after holding an evidentiary

hearing,’ decided that Andrews's failure to withdraw and testify

7. It is not clear that Beets was actually entitled to an evidentiary
hearing. |f Beets's case arose today it is even nore doubtful that she would
have been so entitled under the cause-and-prejudice standard announced in
Keeney v. Tanayo-Reyes, 504 U. S. 1, 112 S.Ct. 1715, 118 L.Ed.2d 318 (1992).
Under Keeney, Beets would be entitled to an evidentiary hearing only if she
could "show cause for [her] failure to develop the facts in state-court
proceedi ngs and actual prejudice resulting fromthat failure." 1d. at 11, 112
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resulted in an actual conflict of interest that adversely affected
his representation of Beets. Ganting the wit of habeas corpus on
this basis, the court found:
Andr ews obvi ously shoul d have known of his dual status as
W tness and advocate prior to trial. Andrews' dual
status shoul d have al so been apparent to both the judge
and district attorney as the trial unfolded. The Court
is persuaded that the conflict never occurred to any of
the participants. The testinony that Andrews coul d have
provided as an independent wtness related to an
essential elenent of the State's charge of nurder for
remuner ati on.
The court al so concluded that the nedia rights contract, factually
intertwwned with the failure to withdraw conflict, constituted a
separate conflict of interest, but he expressly found that it did
not adversely affect Andrews's perfornmance. In reaching his
deci sion on the Sixth Anendnent issue, the district court applied

the test set out in Cuyler v. Sullivan, supra n.?2.

1. DI SCUSSI ON
Ri sen fromobscurity in her state habeas petition to the
di spositive issue in federal district court are Beets's conplaints
that her lawer's ethical violations, breaches of the duty of
loyalty to his client, violated the Sixth Anmendnent. No doubt
Beets's constitutional right to effective counsel demands dili gent
protection. The primary question before us, however, is the

appl i cabl e standard of protection.

S. .. at 1721. Moreover, Beets's failure to develop her claims in state court
woul d be excused and a hearing mandated only if she could "show that a
fundanental miscarriage of justice would result fromfailure to hold a federal
evidentiary hearing." 1d.; cf. Mdeskey v. Zant, 499 U S. 467, 495, 111
S.Ct. 1454, 1470, 113 L.Ed.2d 517 (1991); Murray v. Carrier, 477 U S. 478,
496, 106 S.Ct. 2639, 2649-50, 91 L.Ed.2d 397 (1986).
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The Suprene Court has determined that in nost Sixth
Amendnent ineffectiveness cases, the defendant nust show that
counsel 's errors fell bel owan objective standard of reasonabl eness
and prejudiced his case, which ordinarily neans establishing a
reasonabl e probability that counsel's errors changed the result of

t he proceeding. Strickland, 466 U S. at 686, 694, 104 S. C. at

2064, 2067. In sone cases, however, prejudice is presuned if the
def endant shows that an actual conflict of interest adversely
affected his lawer's performance. Cuyler, 446 U. S. at 348, 100
S.C. at 1718. The precise nature of Cuyler's "actual conflict"
and "adverse effect” elenents is rather vague, but the Cuyler test
sets a lower threshold for reversal of a crimnal conviction than

does Strickland. The Suprenme Court explained the reason for this

di stinction as foll ows:

One type of actual ineffectiveness claimwarrants a
simlar, though nore limted, presunption of prejudice
[than a case in which the defendant effectively had no
counsel]. In Cuyler v. Sullivan, 446 U S., at 345-350,
100 S.Ct., at 1716-1719, the Court held that prejudiceis
presunmed when counsel is burdened by an actual conflict
of interest. I n those circunstances, counsel breaches
the duty of loyalty, perhaps the nost basic of counsel's
duties. Moreover, it is difficult to neasure the precise
effect on the defense of representation corrupted by
conflicting interests. Gven the obligation of counse
to avoid conflicts of interest and the ability of trial
courts to make early inquiry in certain situations |likely
togiverisetoconflicts, see, e.q., Fed. R Cim Proc.
44(c), it is reasonable for the crimnal justice system
tomaintainafairly rigidrule of presuned prejudice for
conflicts of interest. Even so, the rule is not quite
the per se rule of prejudice that exists for the Sixth
Amendnent cl ai ns nenti oned above. Prejudice is presuned
only i f the defendant denonstrates that counsel "actively
represented conflicting interests" and that "an actual
conflict of interest adversely affected his |awer's
performance."” Cuyler v. Sullivan, supra, 446 U.S., at
350, 348, 100 S.Ct., at 1719, 1718 (footnote omtted).
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Strickland, 466 U S. at 692, 104 S.Ct. at 2067.
The position adopted by this court en banc nmay be easily

summari zed. Strickland offers a superior framework for addressing

attorney conflicts outside the nultiple or serial client context.?
First, Cuyler, like all the other Suprene Court cases that have
di scussed a lawer's conflict of interest, solely concerned the
representation of multiple clients. The Suprene Court has not
expanded Cuyler's presuned prejudice standard beyond cases
involving nmultiple representation. Al t hough |ower courts have
generally extended Cuyler to "duty of loyalty" cases, their
deci si ons have not grappled with the difficulties inherent in that
position, and their reasoni ng has been inconsistent. See note 10,
infra. Second, the demands and reasoning of legal ethics mlitate
against treating nultiple representation cases |ike those in which
the |l awyer's self-interest is pitted against the duty of loyalty to
his client.® Finally, applying Cuyler in cases arising from a
lawer's conflict of interest between hinself and his client

ultimately undermnes the uniformty and sinplicity of Strickl and.

Each of these propositions will be discussed.
8. Cuyl er has been routinely applied to cases in which an alleged

attorney conflict resulted fromserial representation of crimnal defendants
as well as simultaneous nmultiple representation. See, e.qg., Burger v. Kenp,
483 U. S. 776, 107 S.Ct. 3114, 97 L.Ed.2d 638 (1987). For conveni ence, we
denom nate both of these situations as "multiple representation.”

9. See Garcia v. Bunnell, 33 F.3d 1193, 1198 n.4 (9th Cr. 1994),
cert. denied, 115 S.C. 1374, 131 L.Ed.2d 229 (1995) ("It is not logically
necessary that the approach of these [nultiple representation] cases also
apply to conflicts between a defendant's and the attorney's own persona
interests").
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A. Cuyler and Rel ated Suprene Court Cases

Al t hough the federal circuit courts have unblinkingly
applied Cuyler's "actual conflict"” and "adverse effect" standards
to all kinds of alleged attorney ethical conflicts,® a carefu
reading of the Suprenme Court cases belies this expansiveness.
Nei t her Cuyler nor its progeny strayed beyond the ethical problens
of multiple representation. One cannot read Cuyler to analyze
conflicts of interest in a context broader than that of nmultiple

client representation. The case cane to the Suprene Court raising

10. See, e.9., United States v. Hanoum 33 F.3d 1128, 1130-32 (9th
Cr. 1994), cert. denied, 115 S.C. 1702 (1995) (appeal dism ssed without
prejudice to bring again with nore facts supporting allegation that attorney
was having sex with defendant's wife and therefore had incentive to nake sure
def endant was found guilty); Wnkler v. Keane, 7 F.3d 304, 307-10 (2nd Cir.
1993), cert. denied, 114 S. . 1407, 128 L.Ed.2d 79 (1994) (no adverse effect
found in crimnal defense contingency fee arrangenent); United States v.
Sayan, 968 F.2d 55, 64-65 (D.C. Cr. 1992) (no actual conflict when attorney
who was appoi nted one week before trial failed to request a continuance
al | egedly because he was afraid of adverse consequences to himand his firmif
he filed such a notion); United States v. M chaud, 925 F.2d 37, 40-42 (1st
Cr. 1991) (no Sixth Anmendnent violation when defense attorney in tax case
taught classes to IRS agents on how to detect tax fraud); United States v.
Sal erno, 868 F.2d 524, 540-41 (2nd Cir.), cert. denied, 493 U S. 811, 110
S.. 586, 27 L.Ed.2d 25 (1989) (no actual conflict or adverse effect when
attorney and his firmwere being investigated by the governnent and were
al | egedly unusual ly cooperative with the government in defendant's case);
United States v. Horton, 845 F.2d 1414, 1418-21 (7th Cr. 1988) (no actua
conflict and no adverse effect when attorney was "serious" candidate for U S
Attorney during his representation of the defendant); United States v. MlLlain,
823 F.2d 1457, 1463-64 (11th Gr. 1987) (found both actual conflict and
adverse effect when | awer was going to be indicted on unrelated matter at
concl usion of case; |awer had incentive to delay proceedi ngs and evi denced
poor effort in plea negotiations); Zanora v. Dugger, 834 F.2d 956, 960-61
(11th Gr. 1987) (no actual conflict and no adverse effect on allegation that
attorney was nore interested in publicity than obtaining an acquittal); United
States v. Ellison, 798 F.2d 1102, 1106-09 (7th Cir. 1986), cert. denied, 479
U S. 1038, 107 S.Ct. 893, 93 L.Ed.2d 845 (1987) (found both actual conflict
and adverse effect when | awer "testified" against defendant in a Rule 32
hearing fending off allegations by defendant which would constitute
nmal practice); United States v. Andrews, 790 F.2d 803, 810-11 (10th G r. 1986),
cert. denied, 481 U S 1018, 107 S.C. 1898, 95 L.E. 2d 505 (1987) (no actua
conflict and no adverse effect when court refused to allow attorney to
withdraw fromrepresentation and start nedi cal school); Roach v. Martin, 757
F.2d 1463, 1479-80 (4th Cir.), cert. denied, 474 U.S. 865, 106 S.Ct. 185, 88
L. Ed. 2d 154 (1985) (no actual conflict when attorney was being investigated by
state bar while representing defendant).
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two issues left open by a previous nultiple representation case:
whet her a trial judge nust sua sponte inquire into the propriety of
multiple representation, and "whether the nere possibility of a
conflict of interest warrants the conclusion that the defendant was
deprived of his right to counsel."” Cuyler, 446 U S. at 343, 100
S.C. at 1716. In stating its Sixth Amendnent standard that has
been quoted above, the Court said:

d asser established that unconstitutional nultiple
representation is never harmess error. Once the Court
concl uded that d asser's | awyer had an actual conflict of
interest, it refused "to indulge in nice cal cul ati ons as
to the anount of prejudice" attributable to the conflict.
The conflict itself denonstrated a denial of the "right
to have the effective assistance of counsel." Thus, a
def endant who shows that a conflict of interest actually
affected the adequacy of his representation need not
denonstrate prejudice in order to obtain relief. But
until a defendant shows that his counsel actively
represented conflictinginterests, he has not established
the constitutional predicate for his clai mof ineffective
assi st ance.

Cuyler, 446 U S. at 349-50, 100 S.C. at 1719 (citations and
footnote omtted). Wiile sonme sentences in this paragraph do not
refer explicitly to nmultiple representation, they nust be read in
the context of the first and | ast sentences of the paragraph, which
do. In particular, the |last sentence, which actually states the

standard, requires that counsel have "actively represented"

conflicting interests, not that he have "actively been in a
conflict situation.” Further, the two cases cited as authority in

this section, dasser v. United States, 315 U. S. 60, 62 S.C. 457

(1942), and Holloway v. Arkansas, 435 U S. 475, 98 S. C. 1173

(1978), were nultiple representation cases, and the footnote at the
end of the paragraph cites a law review article about multiple
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representation: Comrent, Conflict of Interests in Miltiple

Representation of Crimnal Co-Defendants, 68 J. Cim L. &

Criminol ogy 226, 231-32 (1977).

Justice Marshall's separate opinionin Cuyler, wittento
chal | enge the adverse effect prong of the test, endeavors to define
"“conflict of interests." 446 U S. at 355 n.3, 100 S.Ct. at 1722
n.3 (Marshall, J., concurring in part and dissenting in part). 1In
each of the ethics codes to which he refers, Justice Marshall cites
only the canon or rule dealing wwth nultiple client representation.

Four later Suprenme Court cases have clarified the scope

of Cuyler. In the first, Wod v. CGeorgia, 450 U S. 261, 101 S. Ct

1097 (1981), three enployees of an adult novie theater were
prosecuted for distributing obscenity. The theater paid for their
representation and also agreed to pay their fines. When the
theater broke its prom se and di d not pay, the enpl oyees' probation
was revoked and the enpl oyees were i ncarcerated. The Suprene Court
granted certiorari to exam ne whether a state could inprison a
probationer for not paying a fine, but after viewing the record,
the Court remanded the case for consideration of a possible
conflict of interest.* |d. at 273-74, 101 S.Ct. at 1104.

In Wbod, the Court was troubled by the | awyer's apparent
deci sion to undertake a strategy that benefitted the theater at the

expense of the enployees. The opinion noted that "their [the

11. Wod was technically decided under the due process cl ause rather
than the Sixth Amendnent, because only the fornmer provision sets
constitutional bounds on parole revocation hearings. The Court anal ogi zed
appel lants' rights in Wod to those in Cuyler, however.
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enpl oyees' ] counsel has acted as the agent of the enployer," id. at
267, 101 S.Ct. at 1101; charged "that the enpl oyer and petitioners
attorney were seeking to create a test case,"” id.; and concl uded
its conflict discussion by noting that "if petitioners' counsel was
serving the enployer's interest in setting a precedent, this
conflict in goals may well have influenced the decision of the
trial court . . . ." Id. at 268, 101 S. C. at 1102. Whil e the
opi ni on does not say whether the |lawer formally represented the
theater or not, the lawer was at least in the functional
equivalent of a joint representation. "[Pletitioners were
represented by their enployer's [awer, who may not have pursued
their interests single-mndedly." Id. at 271-72, 101 S. C. at
1103. Both the theater and the enpl oyees expected himto advance
their interests, yet to serve one mght require himto fail the
ot hers, while doing nothing could harm bot h.

The second case, N x v. Wiiteside, 475 U S 157, 106

S.Ct. 988 (1986) placed an outer bound on Cuyler. Wi t esi de' s
counsel conditioned his representation on \Witeside's not
commtting perjury. |d. at 161, 106 S.C. at 991. The Court held
that a "conflict" between a | awer's ethical obligation not to aid
perjury and a client's desire to commt perjury "is not renotely
the kind of conflict of interests dealt with in Cuyler v.
Sullivan." 1d. at 176, 106 S.Ct. at 999. It noted that "[i]f a
‘conflict' between a client's proposal and counsel's ethical
obligation gives rise to a presunption that counsel's assistance

was prejudicially ineffective, every guilty crimnal's conviction
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woul d be suspect if the defendant had sought to obtain an acquittal
by illegal neans." 1d.

The third case, Strickland V. VWashi ngt on, supr a,

addressed Cuyl er whil e defini ng how nuch prejudi ce a def endant nust
show in the usual ineffectiveness case. The Court stated that
Cuyler "is not quite" a "per se rule of prejudice," and that
"[plrejudice is presuned only if the defendant denonstrates that
counsel 'actively represented conflicting interests' and that 'an
actual conflict of interest adversely affected his |awer's
performance.'" 446 U S. at 692, 104 S. . at 2067 (quoting Cuyl er,
446 U.S. at 350, 348, 100 S.C. at 1719, 1718). The | anguage

Strickland excerpted from Cuyler cones directly from the passage

reproduced earlier, in which the Court discussed a |awer who
"actively represented” nultiple parties.

Contrary to Beets's argunent, Strickland did not say that

prejudice is presuned whenever counsel breaches the duty of

| oyal ty. See Beets, 986 F.2d at 1493 (Hi gginbotham J.,

concurring). Strickland nentioned the duty of loyalty to

underscore the general significance of conflicts of interest. 446
US at 692, 104 S. . at 2067. To define when that problem
becones serious enough to attain constitutional inport, or, put
differently, when it triggers the "not quite per se rule of
prejudice,” the Court quoted a section of Cuyler discussing
multiple representations. |d.

The | ast case inthis series is Burger v. Kenp, 483 U S.

776, 107 S.C. 3114 (1987), in which the Court applied the Cuyler
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anal ysi s to det erm ne whet her a habeas corpus petitioner's case had
been adversely affected by an "actual conflict" arising out of his
attorney's having participated wwth a |l aw partner in the defense of
a co-defendant. Both nen had been charged with capital nurder, and
each defendant contended that he had | ess responsibility and was
| ess cul pabl e than his co-defendant. Neverthel ess, the Court found
no actual conflict and no adverse effect of the assuned nmultiple
representation on Burger's defense. Burger reinforces the notion
that not every potential conflict, evenin multiple representation
cases, is an "actual" one for Sixth Amendnent purposes.

In sum the Suprene Court has not expanded Cuyler to
reach the ethical violations alleged in Beets's case. Cuyler, a
multiple representation case, restated a rul e developed in nmultiple
representation cases. Ni x declined to extend that rule to all
conflicts between client and | awer. Wod sinply recognized that
sone third-party fee arrangenents can develop into the functi onal
equi valent of nultiple representation. Strickland cited Cuyler's
| anguage dealing with the inpact of nmultiple representation.
Several Justices have acknow edged this apparent |limtation of

Cuyl er. See lllinois v. WAashi ngton, 469 U. S. 1181, 105 S.Ct. 442

(1984) (White, J., dissenting fromdenial of certiorari).' Tothis

12. Justice Wiite's opinion, joined by Justices Burger and Rehnqui st,
poi nted out the conflict in the resolution of this issue between the Illinois
Suprenme Court, lllinois v. Washington, 101 I11.2d 104, 461 N. E. 2d 393 (1984)
(holding that Cuyler's conflict of interest standard is limted to the
nmul tiple representation context), and nunerous federal courts. See, e.q.

West brook v. Zant, 704 F.2d 1487, 1498-99 (11th G r. 1983), overruled on other
grounds, Peek v. Kenp, 784 F.2d 1479, 1494 (11th Cr. 1986) (Cuyler not
limted to the nultiple representation context); United States v. Harris, 701
F.2d 1095, 1099 (4th Cr.), cert. denied, 463 U S. 1214, 103 S. . 3554, 77

L. Ed. 2d 1400 (1983); United States v. Knight, 680 F.2d 470, 471 (6th Cr.
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day, however, the uncertainty remains.!® The dissent shares this
uncertainty, arguing on one hand that Cuyler is not limted to
multiple or serial representation cases but acknow edging that it
shoul d not apply to nost breaches of |egal ethics.

B. Wiether Cuyler Should Apply to Conflicts

Bet ween an Attorney's Personal |nterest
and his Cient's |Interest

The Sixth Anendnent assures defendants of |egal counsel
whose reasonably effective assistance permts a fair trial.

Strickland, 466 U S. 668, 104 S.Ct. 2052 (1984); Nix v. Witeside,

475 U. S. 157, 106 S.Ct. 988 (1986). |In the absence of controlling
authority, we nust decide whether, when a | awer places his self-
i nterest above that of the client, the resulting conflict deserves

Cuyler's "not quite per se" rule of prejudice or Strickland' s nore

deferential standard of attorney conpetence. Whi ch of these
standards better pronotes a fair trial?

Those who seek to apply the Cuyler standard wll argue
that the attorney's duty of loyalty to the client is of fundanental

inportance. E.qg., Strickland, 466 U S. at 692, 104 S.C. at 2067.

Conmprom se that loyalty, and the attorney has negated the

1982) (per curian), cert. denied, 459 U.S. 1102, 103 S. . 723, 74 L.Ed.2d 950
(1983); Ware v. King, 694 F.2d 89, 92 (5th Gr. 1982) (per curian), cert.

deni ed, 461 U.S. 930, 103 S.Ct. 2092, 77 L.Ed.2d 302 (1983); Al exander V.
Housewri ght, 667 F.2d 556, 558 (8th Cir. 1981); United States v. Hearst, 638
F.2d 1190, 1193 (9th Cir.), cert. denied, 451 U S. 938, 101 S.Ct. 2018, 68

L. Ed. 2d 325 (1981).

13. See United States ex rel. Duncan v. O Leary, 806 F.2d 1307, 1312
(7th Gr. 1986), cert. denied, 481 U S. 1041, 107 S.Ct. 1982, 95 L. Ed.2d 822
(1987) ("The precise scope of the category of claims to which the Cuyler
standard applies has not been definitively stated by the Suprene Court");
Hayes v. lLockhart, 766 F.2d 1247, 1250 (8th Cir.), cert. denied, 474 U S. 922,
106 S.Ct. 256, 88 L.Ed.2d 263 (1985) ("'[T]here is no litnmus test to determ ne
whet her an actual conflict exists'") (citation omtted).
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assunption underlying Strickland's deferential approach to

reasonabl e prof essional conduct, which is that the attorney has the
best interests of the client at heart. In order to satisfy the
Si xth Amendnent, any breach of the duty of loyalty nust neet the
severe standard of "not quite per se" prejudice.

That position has sone appeal, but in our view, it
oversinplifies legal ethics and would obscure Sixth Amendnent
doctrine. Not all conflicts of interest that affect the attorney's
"duty of loyalty" have the sane consequences, and they are not al
suited to Cuyler's stringent rule.* Even the dissent does not
advocate applying the Cuyler rule to all breaches of the duty of
| oyal ty. The dissent contents itself with arguing that a nedia
rights contract and a few other breaches have a "highly

particul ari zed and focused source" that justified application of

Cuyler.?t

14. See Johnston v. Mzell, 912 F.2d 172, 177 (7th Cr. 1990), cert.
deni ed, 498 U. S. 1094, 111 S.C. 982 (1991) ("Cuyler presunption of prejudice
cannot be applied blindly to every ineffective assistance of counsel claim
involving a conflict of interest"); WIllianms v. Calderon, 52 F.3d 1465, 1473,
1995 W. 150857 at *5 (9th Gr. 1995) (Cuyler does not extend to defendant's
claimthat pro bono attorney was burdened with inperm ssible conflict under
Cuyl er because paynent for additional investigative and psychiatric services
woul d have had to cone out of |awer's own pocket); United States v. Zackson
6 F.3d 911, 919-22 (2nd Cr. 1993) (Strickland, and not Cuyler, is the
appropriate test when defendant alleged counsel's busy schedul e created
conflict in his representation of the case; this is not the kind of conflict
subject to Cuyler rule).

I ndeed, prior to Cuyler, a significant majority of the circuits
precl uded habeas relief absent a showi ng of prejudice arising froma conflict
between the interests of the defendant and his attorney. See Gegory S.

Sarno, Annotation, G rcunstances @Gving Rise to Prejudicial Conflict of
Interests Between Crimnal Defendant and Defense Counsel, 53 A L.R Fed. 409,
8 3 (1981) (Second, Third, Fourth, Sixth, Seventh, and Nnth Crcuits required

prejudi ce whereas the Fifth, Eighth, and D.C. CGrcuits did not).

15. The dissent's "rule" reserves Cuyler at |least for attorney-client
conflicts based on nedia rights contracts, contingent fee arrangenents and
conflicts arising froman attorney's involvenent in crimnal conduct with his
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1. The scope of the "duty of |oyalty" is anbiguous.

Foundi ng constitutional doctrine onthe lawer's "duty of
loyalty" is an enterprise set in shifting sand. The term"duty of
loyalty," narrowmy defined, refers to an attorney's responsibility
to place his client's interest ahead of his own interest or, in the
case of multiple representation, not to sacrifice one client's
interest for the other's. See, e.q., ABA Annotated Mddel Rul es of
Prof essional Conduct, Rule 1.7 cnt. (1992). But even on this
| evel, legal ethics rules generally distinguish between the duty of
| oyalty as neasured against an attorney's self-interest and cases
of multiple representation. Mre troubl esone, the boundaries of
the duty of loyalty are elastic; they potentially subsunme or
overlap a nunber of other ethical responsibilities to the client.

Taking the narrow sense of the duty of loyalty, the
canons and rules of ethics treat separately conflicts arising from
the attorney's self-interest and those involving nultiple client

representation. See, e.g9., ABA Annotated Mdydel Rules of

Pr of essi onal Conduct, Rule 1.7:
Conflict of interest: General Rul e

(a) A lawer shall not represent a client if the
representation of that client wll be directly
adverse to another client, unless

(b) A lawer shall not represent a client if the
representation of that client may be materially
limted by the | awer's responsibilities to another

client. The dissent, however, nmakes no effort to explain why these situations
necessarily involve a greater constitutional risk than other ethical

conflicts. Indeed, in light of the fact that hardly any criminal conviction
has ever been reversed because of counsel's nmedia rights contract, n.19 infra,
the dissent's selection seens extraordinarily result-oriented.
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client or toathird person or by the lawer's own
i nterests unl ess :

The reason for distinguishing multiple representation
conflicts from those involving self-interest is clear. When
multiple representation exists, the source and consequences of the
ethical problem are straightforward: "counsel represents two
clients with conpeting interests and is torn between two duties.
Counsel can properly turnin no direction. He nust fail one or do

nothing and fail both." Beets v. Collins, 986 F.2d at 1492,

(Hi ggi nbotham J., concurring). "An attorney cannot properly serve

two masters.” United States v. Locascio, 6 F.3d 924, 933 (2nd Cir

1993). Conflicts between a | awer's self-interest and his duty of
loyalty to the client, however, fall along a w de spectrum of
ethical sensitivity from nerely potential danger to outright
crimnal m sdeeds. Sources of potential conflict, from anong the
mani fol d variations possible, include: matters involving paynent
of fees and security for fees; doing business with a client; the
use of information gained while representing a client; a lawer's
status as a wtness; and a lawer's actions when exposed to

mal practice clains. Ethical rules typically separate each of these

16. See al so, ABA Mddel Rules of Professional Conduct, Rule 1.8,
"Conflict of interests: prohibited transactions,” which |list ten separate
categories of "prohibited" transactions between an attorney and client, only
two of which, 88 (f) and (g) deal respectively with a | awer's receipt of
conpensation for representing a client froma third party and a | awer's duty
inregard to settlenent when representing two or nore clients in a civil or
crimnal proceeding. See generally, Developnents in the Law -- Conflicts of
Interest in the Legal Profession, 94 Harv. L. Rev. 1244 (1981). For
sinplicity, the ABA Mdel Rules will be referenced in this discussion because
they reflect prevailing standards in nost United States jurisdictions. See
also Raynond L. Wse, Legal Ethics 73-76 (1979 Supp.).
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probl ens, for each type deserves particul ar consideration. See,
€. qg., ABA Annot ated Mddel Rul es of Professional Conduct, Rule 1.8.
Utimately, the duty of loyalty in its broad sense
resonates against the lawer's obligation to perform conpetent,
effective work. The ABA Model Professional Rules express this
over | ap:
The lawer's own interests should not be permtted
to have adverse effect on representation of a client.
For exanple, a |awer's need for inconme should not |ead
the |l awer to undertake matters that cannot be handl ed
i?gPetently and at a reasonable fee. See Rules 1.1 and
ABA Mddel Rule 1.7 cnt. Rule 1.1 states the lawer's duty of
conpetence, Rule 1.5 the duty to charge a reasonable fee. |If the
| awyer stints on his work or is not sufficiently diligent for a
client either because he is not well paid by that client or because
of an extrinsic influence, he has potentially breached the duty of
| oyalty. Where the obligationto a single client is concerned, the

duties of loyalty and conpetence are intertw ned.

2. The effects of breaching the duty of loyalty are
clearest in nultiple representation cases.

Because nmul ti pl e def endant representati on poses a uni que,
strai ghtforward danger of conflict, the Cuyler rule of "not quite
per se" prejudi ce nmakes em nent sense. A defendant whose attorney
"actively represented conflicting interests"” has had no real | awer
secured to himby the Sixth Arendnent. As Justice Powell put it in
Cuyler, "[t]he conflict itself denonstrated a denial of the 'right
to have the effective assistance of counsel.'" 446 U S. at 349,

100 S.Ct. at 1719 (quoting dasser, 315 U S at 76, 62 S.Ct. at
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467) . Moreover, this type of conflict may be addressed by a
prophylactic rule, whereby a court, nade aware of nultiple
representation, can insure early in the crimnal proceeding that
the client has been informed of the pitfalls of nmltiple
representati on and know ngly wai ved any conflict. See, e.q., Fed.

R Crim P. 44(c). As Strickland pointed out, "Gven . . . the

ability of trial courts to nmake early inquiry in situations |ikely
to giverisetoconflicts, . . . it is reasonable for the crimnal
justice system to maintain a fairly rigid rule of presuned
prejudice for conflicts of interest." 466 U S at 692, 104 S. C
2067.

But only in the nmultiple representation context is the
duty of loyalty so plain. Only then is the risk of harm high
enough to enploy a near-per se rule of prejudice. Wile loyalty
may be inplicated in other judgnents a | awer nakes, in no other
category of conflicts is the risk of prejudice so certain as to
justify an automatic presunption. See Cuyler, 446 U. S. at 349, 100
S.C. at 1719. When the duty of loyalty is challenged by an
attorney's self-interest, the range of possible breaches, as
previously shown, is wvirtually limtless. Li kewi se, their
consequences on the quality of representation range from wholly

benign to devastating. Conpare United States v. Horton, 845 F. 2d

1414, 1418-21 (7th Gr. 1988) wth United States v. Ellison, 798

17. Al t hough we have no occasion to discuss the question here, a
power ful argunment can be nmade that a | awyer who is a potential co-defendant
with his client is burdened by a "multiple representati on" conflict that ought
to be anal yzed under Cuyler
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F.2d 1102, 1106-09 (7th Cr. 1986) and United States v. Stoia, 22

F.3d 766, 769-70 (7th Gr. 1994). Applying a near-per se rule of
prejudice to this spectrum of potential ethical problens is a
draconi an renedy.

3. Strickland best addresses attorney self-interest
conflicts.

In stark contrast to nmultiple representation situations,
there is little neaningful distinction between a |awer who
i nadvertently fails to act and one who for selfish reasons deci des
not to act. The "conflict" between the |lawer's self-interest and
that of his client is not areal conflict in the eyes of the |aw
Rat her than being i mobilized by conflicting ethical duties anong
clients, a lawer who represents only one client is obliged to
advance the client's best interest despite his own interest or
desires. Even though his disloyalty does not |eave the client
bereft of counsel, it may well inpinge on the effectiveness of his
representation.

A few illustrations denonstrate the persistent overlap
between self-interested duty of loyalty problens and attorney
ef fectiveness:

(1) An attorney represents a client charged with white
collar crine. Hs fee will be paid from the
profits of the business. The attorney has an
incentive to plea bargain rather than risk the
business's closing if the client is unsuccessfully
def ended.

(2) An attorney has neglected to file a conpetency

nmotion. To cover up the mstake, it is alleged, he
tardily files an inadequate notion.
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(3) An attorney undertakes client representation
despi te an overabundance of work. He then neglects
to interview a potential alibi wtness.
(4) An attorney is a potential witness for a client he
has represented in the past. Rather than testify,
however, he continues to represent the client in
t he case.
See also cases cited in n. 10, supra. The duty of loyalty and ot her
ethical rules have arguably been tested or breached in each of
t hese cases, but each al so raises a question of | awer conpetency.
Because the scope of the duty of loyalty with respect to
attorney self-interest is inherently vague and overlaps wth

pr of essi onal ef fecti veness, Strickland ought to set t he

constitutional norm of adequate representation. The Court has
al ready hinted at such a possibility:
Under the Strickland standard, breach of an ethical

standard does not necessarily nmake out a denial of the
Si xt h Amendnent guar ant ee of assistance of counsel.

Ni x v. Wiiteside, 475 U.S. at 166, 106 S.Ct. at 993. Ni X i nvoked

Strickland, not Cuyler, as the benchmark for judging ethical
violations. 1In so doing, the Court hesitated "to narrow the w de
range of conduct acceptable wunder the Sixth Amendnent so
restrictively as to constitutionalize particular standards of
pr of essi onal conduct and thereby intrude into the state's proper
authority. . . ." Id. A standard that requires a show ng of
prejudi ce and affords appropriate |l atitude to professional judgnent
best addresses ethical breaches under the Sixth Amendnent.
Strickland lists other powerful reasons supporting its

nmore flexible test of constitutional conpetence. Strickl and

declined to "exhaustively define obligations of counsel [or] form
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a checklist for judicial evaluation of attorney perfornmance." 466
UuS at 688, 104 S. . at 2065. The Court stated that

"[pl]revailing norns of practice as reflected in American Bar

Association standards . . . are guides to determning what is
reasonabl e, but they are only guides.” 1d. As Strickland astutely
warned, "[a]lny such set of rules would interfere with the

constitutionally protected i ndependence of counsel and restrict the
w de | ati tude counsel nust have in nmaking tactical decisions.” |d.
at 689, 104 S.Ct. at 2065. Indeed,
[ T] he exi stence of detail ed guidelines for representation
could distract counsel from the overriding mssion of
vi gorous advocacy of the defendant's cause. Moreover
t he purpose of the effective assistance guarantee of the
Sixth Anendnent is not to inprove the quality of |egal
representation, although that is a goal of considerable
i nportance to the | egal system The purposeis sinply to
ensure that crimnal defendants receive a fair trial.
Id. at 689, 104 S.Ct. at 2065.

These considerations, which pronpted the Court's
reluctance to mcromanage standards of professional and ethica
behavior, apply with full force to the duty of loyalty with respect
to attorney self-interest. The interests of both the defendant and
society are served by a standard that, as far as possi bl e, does not
straitjacket counsel in a stifling, redundant federal code of
pr of essi onal conduct. Moreover, the purpose of the Sixth Arendnent
is not primarily to police attorneys' ethical standards and create
a constitutional code of professional conduct; its purpose is to
assure a fair trial based on conpetent representation. Finally,

while Strickland does state that counsel owes the client a duty to

avoid conflicts of interest (citing Cuyler), this is just one duty
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listed anong others -- the duties to advocate the defendant's
cause, to consult wth and keep the defendant infornmed, and to
enpl oy skill and know edge on the defendant's behalf. The Court
enphasi zes these as an unexhaustive |ist of the basic duties of
counsel. 1d. at 688, 104 S.C. at 2065. To list these duties is
thus the starting point, not the conclusion, of constitutiona
analysis. W are firmly persuaded that it is nost consistent with
Strickland to assess the duty of loyalty pitted against a | awer's

self-interest under the Strickland test.18

4. Cuyler v. Strickland

If Cuyler's nore rigid rule applies to attorney breaches
of loyalty outside the nultiple representation context,
Strickland's desirable and necessary uniform standard of
constitutional I neffectiveness wi | | be chal | enged.
Recharacterization of ineffectiveness clains to duty of loyalty
clainrs wll be tenpting because of Cuyler's |esser standard of

prejudice. See United States v. Stoia, 22 F.3d 766, 769-70 (7th

Cr. 1994); United States v. MlLain, 823 F.2d. 1457, 1463-64 (1l1th

Cr. 1987). A blurring of the Strickland standard is highly

undesirable. As a result of the uncertain boundary between Cuyl er

and Strickland, the focus of Sixth Anendnent clainms would tend to

shift mschievously from the overall fairness of the crimna

18. There is another reason why multiple representati on cases are nore
amenable to Cuyler's fairly rigid rule of presumed prejudice. They are
amenabl e to prophylactic rules requiring court oversight of potential
conflicts. Self-interested duty of loyalty problens ordinarily defy
prophylactic treatnment, suggesting appropriateness of a real prejudice
standard for after-the-fact review
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proceedings -- the goal of "prejudice" analysis -- to slurs on
counsel's integrity -- the "conflict" analysis. Confining Cuyler
to nmultiple representation clains poses no simlar threats to
Strickland. The dissent, of course, purports to avoid unwarranted
expansi on of Cuyler by confining its scope, apart from nmultiple
representation cases, to instances involving "extraordinary"
attorney-client conflicts "stemmng froma highly particul arized
and powerful source.” This open-ended, though hyperbolic, |anguage
is bereft of any animating principle and, as such, is unfortunately
guaranteed to spawn far nore litigation that it resol ves.

For all these reasons, we conclude that Strickland

governs the issue whether Andrews's nedia rights contract and
status as a witness resulted in the denial of constitutionally
adequat e counsel to Beets.

C. Strickl and Appli ed

To prevail under the Strickland standard, Beets nmust show
that her attorney's performance fell bel ow an objective standard of
reasonabl eness and that it prejudi ced the defense, underm ning the

reliability of the proceeding. Strickland prejudice, as has been

noted, considers the overall result of the prosecution. Beet s
all eged two ethical breaches by Andrews, the taking of a nedia
rights contract in full satisfaction of his fee and his failure to
wthdraw and testify as a material witness. Although these | apses
are alleged to interact, they may conveniently be discussed in
turn. It is inportant to note that although the di ssent woul d not

approve the follow ng discussion of Andrews's conpetence under
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Strickland, our colleagues do agree that if Strickland sets the

Si xt h Amendnent standard here, there is no constitutional violation
because Beets was not prejudiced by Andrews's conduct as her
counsel

1. Medi a rights contract.

This court joins other courts, schol ars and organi zati ons
of the bar who have uniformy denounced the execution of literary
and nedia rights fee arrangenents between attorneys and their
clients during the pendency of a representation.! The Texas Code
of Professional Responsibility stated at the tine of this trial:

Prior to the conclusion of all aspects of the matter

giving rise to his enploynent, a |lawer shall not enter

into any arrangenent or understanding with a client by

whi ch he acquires any interest in publicationrights with

respect to the subject matter of his enploynent or

proposed enpl oynent.
Suprene Court of Texas, Code of Professional Responsibility,
DR5-104(B) (1982). See also ABA Mdel Rules of Professional
Conduct, Rule 1.8(d). Succinctly, a nedia rights contract is
of fensi ve because it may encourage counsel to m suse the judicial
process for the sake of his enrichnent and publicity-seeking, and
it necessarily trades on the msery of the victimand his famly.

Per haps because of the wdely shared professional

di sapproval of nedia rights contracts, few cases chall engi ng them

19. See United States v. Hearst, 638 F.2d 1190 (9th Cr. 1980) cert.
deni ed, 451 U. S. 938, 101 S.C. 2018, 68 L.Ed.2d 325 (1981); Mark R MDonal d,
Literary-Rights Fee Arrangenents in California: Letting the Rabbit Guard the
Carrot Patch of Sixth Anendnent Protection and Attorney Ethics?, 24 Loy. L.A
L. Rev. 365 (1991); Anerican Bar Ass'n Standards for Crimnal Justice,
Standard 4-3.4 (2d ed. 1980); Anerican Bar Ass'n, Mdel Code of Professional
Responsi bility, DR 5-104(B); American Bar Ass'n, Mdel Rules of Professional
Conduct, Rule 1.8(d).
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have ari sen. Al t hough the cases have been judged under various
| egal standards, hardly any convictions have been reversed for a
perni ci ous i nfl uence of such contracts on counsel's effectiveness. ?°

So it nust be here. Notw thstandi ng Andrews' s apparent
breach of his ethical obligations, this court sits not to
di scipline counsel but to determ ne whether Beets was thereby
deprived of a fair trial. The state has the duty to punish an
attorney for unethical conduct. For reasons not disclosed in the
record, the state declined to discipline Andrews for this fee

arrangenent . Wiile the nedia rights contract posed a serious

20. See Buenoano v. Singletary, 963 F.2d 1433, 1438-39 (11th Gr.
1992) (remanded for evidentiary hearing on whether fee arrangenent that gave
first $250,000 of book and novie contract to the attorney created an actual
conflict and an adverse effect); United States v. Marrera, 768 F.2d 201, 205-
09 &n.6 (7th Gr. 1985), cert. denied, 475 U S. 1020, 106 S.Ct. 1209, 89
L. Ed. 2d 321 (1986) (found no actual conflict and no adverse effect in fee
arrangenent involving novie rights); United States v. Hearst, 638 F.2d 1190,
1193-94 (9th Cir. 1980), cert. denied, 451 U S. 938, 101 S.Ct. 2018, 68
L. Ed. 2d 325 (1981) (rermanded for a hearing on whether F. Lee Bailey's book
contract with Patty Hearst created an actual conflict of interest); Wjtow cz
v. United States, 550 F.2d 786, 793 (2d Gr.), cert. denied, 431 U S 972, 97
S.C. 2938, 53 L.Ed.2d 1071 (1977) (Pre-Cuyler case found no prejudice from
novie rights deal); Ray v. Rose, 535 F.2d 966, 973-75 (6th Gr.), cert.
deni ed, 429 U. S. 1026, 97 S.Ct. 648, 50 L.Ed.2d 629 (1976) (Pre-Cuyler case
found no prejudice fromnmedia rights contract with attorney); Maxwell v.
Superior Court, 30 Cal.3d 705, 180 Cal.Rptr. 177, 639 P.2d 248, 257 (Cal.
1982) (publication rights contract between attorney and defendant does not per
se render counsel ineffective and conflicts of interest created thereby are
wai vabl e); People v. Bonin, 47 Cal.3d 808, 835, 254 Cal.Rptr. 298, 313-14, 765
P.2d 460, 475 (Cal. 1989), cert. denied, 494 U S. 1039, 110 S.Ct. 1506, 108
L. Ed. 2d 641 (1990) (no reversible error in literary rights fee arrangenent);
People v. Gacy, 125 I11.2d 117, 134, 530 N E. 2d 1340, 1347 (1988), cert.
deni ed, 490 U. S. 1085, 109 S. Ct. 2111, 104 L.Ed.2d 671 (1989) (no conflict of
i nterest when attorney rejected offer by defendant to grant attorney book
rights); Stafford v. State, 669 P.2d 285, 296-97 (kla.CrimApp.) cert.
granted and judgnent vacated, 467 U S. 1212, 104 S. Ct. 2652, 81 L.Ed.2d 359
(1984) (no actual conflict or adverse effect frompublication rights
contract); People v. Corona, 80 Cal.App.3d 684, 720-21, 145 Cal.Rptr. 894, 916
(Cal.Ct. App. 1978) (found nedia rights conflict created an actual conflict and
resulted in prejudice when "trial counsel assunmed a position virtually adverse
to his client and, totally unsupported by strategic or tactical
consi derations, took deliberate steps to thwart the devel opnent of viable
def enses"); Dunond v. State, 743 S.W2d 779, 784-85 (Ark. 1988) (no actual
conflict in nmedia rights contract between attorney and defendant and his
wfe).
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potential conflict of interest, Beets failed to show how it
hi ndered Andrews's presentati on of her defense or prejudi ced her by
rendering the result of her crimnal prosecution fundanentally
unreliable. Beets has not asserted that Andrews manipul ated the
case to enhance publicity? or that the contract generally clouded
his good judgnent.?? Beets has shown no actual influence of the
medi a rights contract on the conduct of her defense. |In the state
habeas proceedi ngs, Andrews filed an affidavit in which he denied
that the nmedia rights contract affected his representation of
Beets. The state courts accepted this unrebutted statenent. At
the federal habeas hearing, Andrews's co-counsel G| bert Hargrave
was asked by the court, "was there any action taken by M. Andrews
during the trial of this case that was in any way affected by the
fact that he or his son had this book deal assignnent?" Hargrave
answered, "No. |If there is such an action, I'mnot aware of it.
| did not observe it." The federal district court concl uded:
After further reviewof the record, the Court sinply does
not believe that the nedia rights contract affected
Andrews' performance at any conscious |evel. (footnote
omtted). There is, of course, no adverse effect where
there was no effect at all.
The finding of the district court is shielded by the

clearly erroneous standard, while that of the state courts is

entitled to the presunption of correctness in habeas corpus

21. See, e.9., United States v. Hearst, 638 F.2d 1190, 1193 (9th Gr.
1980), cert. denied, 451 U S. 938, 101 S.C. 2018, 68 L.Ed.2d 325 (1981);
People v. Corona, 80 Cal.App.3d 684, 145 Cal.Rptr. 894 (Cal.C . App. 1978).

22. See United States v. Marrera, 768 F.2d 201, 207-08 (7th Cr.
1985), cert. denied, 475 U S. 1020, 106 S.Ct. 1209, 89 L.Ed.2d 321 (1986).
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pr oceedi ngs. 28 U. S.C. 8§ 2254(d). Those findings are that the
medi a rights contract did not affect Andrews's conduct of Beets's
def ense. Accordingly, whether or not the nedia rights contract

represented deficient performance under Strickland, it did not

prejudicially affect Beets's defense.

Beets continues to assert, however, that because of the
medi a rights contract, Andrews was notivated to continue his work
as defense counsel when he should have withdrawn and testified as
a material defense witness. There is no support in the record for
a finding concerning Andrews's subj ective notivation, and none has
been made by the state or federal courts. \Wether a |awyer-as-
W t ness conflict existed, however, is a separate question to which
we now turn,

2. Andrews as defense w tness.

Beets's theory that Andrews should have testified as a
defense witness runs thus: if the jury believed that Andrews first
suggested to her, eighteen nonths after Jimy Don's di sappearance,
the possibility of claimng Jimry Don's death benefits from the
fire departnent, they could not find that Beets murdered Ji nmy Don
for remuneration. Andrews was therefore a material excul patory
W tness who was ethically required to withdraw and testify on her
behal f.

Both prongs of Strickland are at issue here: whet her

Andrews' s performance was unconstitutionally deficient and whet her
his failure to testify prejudiced the defense. From an ethica

standpoint, the |awer-as-witness conflict, unlike the loyalty
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conflict inplicated by a nedia rights contract, is difficult to
sort out. This court nmay be guided but is not constitutionally
bound by t he Texas Code of Professional Responsibility effective at
the date of trial

If, after wundertaking enploynent in contenplated or
pending litigation, alawer learns or it is obvious that
he or a lawer in his firm ought to be called as a
wi tness on behalf of his client, he shall w thdraw from
the conduct of the trial and his firm if any, shall not
continue representation in the trial :

Suprene Court of Texas, Code of Professional Responsibility, DR 5-
102(A) (1982) (enphasis added). For reasons that are intuitively
obvi ous, neither this nor simlar provisions creates a bright-1Iline
ethical rule requiring withdrawal of a | awer whenever he m ght be
a witness for his client.? The constitutional evaluation of a
| awyer's decision whether to take the stand nust also be flexible
and nust accord a heavy neasure of deference to the lawer's

presuned professional capability. Strickland, 466 U S. at 690, 104

S.Ct. at 2066. The essential inquiry is what sort of testinony he
coul d have given in Beets's defense.
Regarding the alleged advocate/w tness conflict, the

district court concl uded that

23. The State contends that Roberts's testinony renders Andrews's
potential testinony nerely cumulative. The State asserts that where an
attorney's testinony is not essential to the case, or would be nerely
cunul ati ve of other evidence, there is no ethical duty placed upon Texas
lawers to withdraw fromrepresentation. See State Bar of Texas, Ethica
Consi derations on Code of Professional Responsibility, EC 5-10 (1972):

It is not objectionable for a |awer who is a potential witness to
be an advocate if it is unlikely that he will be called as a

wi t ness because his testinony would be nerely cunulative or if his
testinony will relate only to an uncontested issue.
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Andrews obviously should have known of his dual
status as witness and advocate prior to trial. Andrews'
dual status should have al so been apparent to both the
judge and district attorney as the trial unfolded. The
Court is persuaded that the conflict never occurred to
any of the participants.

The court correctly found that the experienced trial
court participants never perceived of Andrews as a potential
defense witness.? Perhaps it can be inferred fromthis collective
unawar eness that Andrews's excul patory testinony was not highly
significant. But nore inportant than speculation is a careful
review of the state court and federal habeas records, which

considerably dimnishes the force of such potential testinony.

24. Not hing in the record suggests that the prosecutor or trial judge
t hought Andrews was a possible w tness, and Andrews was never directly asked
at the federal habeas hearing whet her he should have been a defense w tness.
Andrews stated that he believed Betty Beets did not conmit the nmurders, but
she was at first reluctant to reveal the true facts to hi mbecause of the
inmplication for her children's guilt. Andrews did not consider w thdraw ng as
Beets's attorney:

Q [Mcd asson] It never occurred to you during the trial to
withdraw, to nove to withdraw or no one suggested that you
should do that. |Is that correct?

A Well, it sort of occurred to me when | found out | wasn't
being paid, but | didn't. It occurred to nme, I'magoing to

have to be honest with you, but | didn't do it.

Q But that was the only reason that it mght have occurred to
you is that you felt Iike you weren't receiving any paynent.
I's that correct?

A Well, that's true. |I'mnot doing this as a hobby.

Q Right. There's no other reason you could think of during
the trial why you should withdraw fromthis case. |s that
correct?

A From Ms. Stegner's case | did withdraw, there becane a
conflict. FromBetty's case, | felt strongly toward this
case and, no, | wouldn't let her down. Unh-unh

Q Ri ght. Ckay.
A Not even for noney, and | didn't get any.
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Beets relies heavily on an affidavit Andrews executed for
the federal habeas proceeding stating that Beets

had no idea whether she was entitled to benefits. She
did not even know whet her benefits existed. She did not
know, for instance, whet her her husband had been i nsured,
or whet her he had a pension, nor did she know whet her she
was the beneficiary. She did not know who, if anyone,
may have been her husband's i nsurer or what anount he may
have been insured for.

Andrews Affidavit Y 7. He also stated that he "was the one who
mentioned the possibility that she my have been entitled to
benefits." 1d. § 10, Beets, 986 F.2d at 1487.

Taken at face value, the affidavit suggests that Andrews
woul d have been a hel pful witness to Beets. At the habeas heari ng,
however, his answers to questions posed by Beets's new attorney
were not nearly as strong:

Q Well, as your affidavit states, | believe she cane
to you | ooking for insurance benefits, but not with
respect to the death of Ji mry Don Beets, rather for
a honme that had been burned. |Is that correct?

A [ Andrews] Well, | believe that was a nobile hone.

Q Correct. And it was your idea that she may have
sone benefits arising fromthis death and she had
no idea of this. |Is that correct?

A Vll, | thought it would be ny idea and | think ny
obligation too because | don't knowif it'sinthis
affidavit or not, but her husband had been m ssing
for quite sone tine and everybody in the comunity
knew t hat. | knew M. Beets worked for the Fire
Depart nent. It was through an investigation of
nmyself and two |awers here in Tyler that we
realized that sonme benefits mght be due and
payabl e.

Q Did Ms. Beets suggest this or did you in your
initial conversations with her?
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A Partner, that's been a long tine ago. | believe
that | went into it first. | couldn't swear to
that and |' m under oath.

Q Vll, inyour affidavit you' ve stated that you knew
from your discussions with her that this was not
the case, that is, that the State could not prove
that she took the |life of M. Beets for the purpose
of remuneration. 1Is that correct? |Is that a true
st at enment ?

A What page are you reading fronf
That's Paragraph 14.

A That was ny thought and belief. Yes, that's true
and correct.

Q And just to reference Paragraph 7 of the affidavit,
you al so stated that when you first questioned Ms.
Beets you quickly discovered that she had no idea
whet her she was entitled to benefits and you' ve

sworn that that was a true statenent. s that
correct?
A That was a conclusion that | drew by ny

conversation with Betty Beets.

The nost that Andrews could persuade the jury of was his
"conclusion" that Betty Beets knew nothing of her husband's
benefits when she visited him?

Mor eover, Andrews was not the only source of testinony
that Beets was unaware of Jinmmy Don's death benefits before she
visited Andrews. Beets herself so testified at trial under
gquestioning by Andrews. Had Andrews elicited this testinony
believing or knowng it to be false, he would be exposed to a

charge of suborning perjury.

25. Not only was Andrews's testinony limted to his inference about
Beets's know edge, but such testinmony mght well have led to incrimnating
cross-exam nation on his earlier dealings with Beets.
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Addi tional testinony on Beets's ignorance of the death
benefits was adduced from Bruce Roberts. The only part of
Andrews' s proposed testinony that Bruce Roberts could not replicate
was Andrews's affidavit statenment that he had been the one to
suggest to Beets that she seek her m ssing husband's i nsurance and
pension benefits. Beets vastly overrates the inportance of this
statenent by Andrews, however. Because Andrews had no know edge of
Beets's activities fromthe tinme of the nurder until nearly two
years | ater when she net with him he could not testify as to her
know edge of what benefits m ght be avail able. Both he and Roberts
could only draw an inference or specul ate upon her state of mnd
fromtheir conversations.

In any event, neither Andrews nor Roberts was the first
wtness to discuss Jimy Don's death benefits with Beets. That
distinction belonged to Denny Burris, who testified that when he
visited her a few days after the di sappearance, she inquired about
benefits. The fact of inquiry does not show that she knew
bef orehand of the existence of benefits, but her inquiry and
di scussion with Burris necessarily weakened t he argunent that, many
months |ater, Beets's attorneys thought she knew nothing of
potential death benefits. Neither Andrews nor Roberts coul d di spel
a certain skepticismabout that claim

Because Andrews's potential testinony for Beets was
cunul ative, he was not a necessary witness for her defense and did

not face a substantial advocate/w tness conflict. Hs failure to
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wthdraw and testify was not professionally unreasonable under
Stri ckl and.

Not only was Andrews's potential excul patory testinony
| argely cunul ative, but when considered against the totality of
evi dence that Beets commtted nurder for renuneration, we cannot
say that his failure to testify was prejudicial. Beets told her
daughter Shirley Stegner, in connection with the nurder of Beets's
fourth husband, that she would have lost the trailer, which he
owned, if they had sinply divorced. Beets surreptitiously triedto
obtain a life insurance policy on Jimmy Don only nonths before he
di sappeared. After his death, Beets sold his boat and tried to
sell and then to collect fire insurance proceeds on his separately
owned trailer honme. Chaplain Denny Burris testified that Beets was
interested in Jimry Don's benefits within days after he "went
fishing." Al of this evidence, as the Texas Court of Crim nal
Appeals noted, was pertinent to the question of Beets's
remunerative notive. Finally, the cold, calculated nature of the
crime and its cover-up strongly suggested that Beets had a notive
beyond sinply getting rid of her husband after one year of
marriage. She wanted it to appear that he died of natural causes.
I f he had nerely di sappeared, suspicion would have focused on her
and she could not have benefitted fromthe crinme. Neither we nor
the di ssent can conclude that the result of her prosecution would

in reasonable probability have differed if Andrews had testifi ed.
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D. Alternate Cuyler Holding

Finally, even if this en banc court has erred in
suggesting that attorney conflicts of interest, apart from the
multiple representation context, should be governed by the
Strickland standard, we conclude that Beets's claimalso fails to
garner relief under Cuyler. Because there was no objection at
trial to either of the alleged conflicts, Beets had to establish
the existence of an actual conflict that adversely affected her
| awyer's performance. Cuyler, 446 U S. 348, 100 S.Ct. 1718.

The panel opinion first concluded there was no "actual
conflict" of a witness/advocate nature because, as was shown in the
precedi ng section, Andrews's testinony was cunul ative of other
def ense evidence and not materially nore hel pful to Beets. The
panel also concluded that Beets alleged, at nost, a nerely
hypot heti cal or specul ative w tness/advocate conflict, which did
not materialize into an actual conflict that forced Andrews to
choose between his self-interest and his duty to Beets. See

Stevenson v. Newsone, 774 F.2d 1558, 1561-62 (11th Cr. 1985),

cert. denied, 475 U. S. 1089, 106 S.Ct. 1476, 89 L.Ed.2d 731 (1986)

(To establish an actual conflict "[i]t nust be denobnstrated that
"the attorney 'nmade a choi ce between possible alternative courses
of action, . . . If he did not make such a choice, the conflict

remai ned hypothetical.''") (citations omtted); United States V.

Litchfield, 959 F.2d 1514, 1518 (10th Gr. 1992); United States v.

Acevedo, 891 F.2d 607, 610 (7th Cr. 1989); United States v.

Horton, 845 F.2d 1414, 1419 (7th Cr. 1988). The panel observed
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that Beets never proved that the potential conflict of interest
devel oped into an actual conflict of interest.

The di ssent has agreed that a w tness/advocate conflict
alone is not the sort that even under their approach should be
governed by a Cuyler inquiry. Because the entire court subscri bes

to the application of Strickland to this type of conflict, we are

in agreenent that Beets has not established a constitutional
vi ol ati on.

As to the nedia rights contract, there was no "actua
conflict" under Cuyler because, as the record abundantly shows and
as two judges on the panel held, the potential conflict specul ated
by Beets never materialized into an actual conflict in Andrews's
representation. The record does not denonstrate that the contract
i nduced Andrews to conprom se his zeal ous representati on of Beets
in favor of his own pecuniary interest. Absent a show ng that
Andrews nefariously chose to conprom se his efforts in such a way,

this court cannot conjecture otherw se. See, e.q., Stevenson 774

F.2d at 1561-62; see also cases cited n.20, supra.

The di ssent al so charges that the existence of an actual
conflict 1inducing constitutionally ineffective assistance of
counsel is a question of fact judged from an "objective"

standpoi nt. However, the Suprene Court rejected this proposition

in both Strickland and Cuyler. For instance, in Strickland, the
Court explicitly recognized that
in a federal habeas challenge to a state crimnal
judgnent, a state court conclusion that counsel rendered
ef fective assistance is not a finding of fact binding on
the federal court to the extent stated by 28 U S C
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8§ 2254(d). Ineffectiveness is not a question of 'basic,
primary, or historical fact.' Rather, |ike the question
whet her nultiple representationin a particular case gave
risetoaconflict of interest, it is a mxed question of
| aw and fact.

Strickland, 466 U. S. at 698, 104 S.Ct. at 2070 (quoting Townsend v.

Sain, 372 U.S. 293, 309 n.6, 83 S.Ct. 745, 755 n.6 (1963)) (citing
Cuyler, 446 U. S. at 342, 100 S.Ct. at 1714). Consequently, as with
the rel ated question of constitutional ineffectiveness of counsel,
the federal district court's finding of an actual conflict inherent
in the nedia rights contract is not shielded from appellate
scrutiny by the clearly erroneous rule.

Finally, evenif the nediarights/w tness conflict was an
actual one, it did not adversely effect Andrews's representati on of
his client.? The dissent seeks to apply a three part test used by

the Second Circuit in Wnkler v. Keane, 7 F.3d 304 (2d Cr. 1993),

cert. denied, 114 S. C. 1407 (1994), as the basis of its Cuyler

analysis. The dissent thus argues that (1) there was an "actual

conflict" for Cuyler purposes sinply because of the existence of

26. Wth due respect, the dissent's claimthat this opinion somehow
"conflates the existence and effect elenents of the [CQuyler] analysis" is
m staken. O course, both elenments are necessary before this court can grant
habeas corpus relief under Cuyler; Beets does not prove either elenent.

This court's structured inquiry closely mirrors and is instructed
by the Suprene Court's approach in Burger v. Kenp, 483 U S. 776, 785, 107
S. . 3114, 3121 (1987), which held that "the asserted actual conflict of
interest, even if it had been established, did not harm[the] |awer's
advocacy." Likew se, had Beets been able to prove an actual conflict, habeas
relief should still be denied because Beets did not denonstrate that it
adversely affected her representation

G ven the approach in Burger, the dissent's critique obfuscates
the proper disposition of this case. Since both the state court and the
district court agreed that the nedia rights contract had no effect on
Andrews's representation of Beets, there is no need for a remand; relief under
Cuyler is unavail able as soon as the petitioner fails to prove either an
actual conflict or an adverse effect.

44



the nmedia rights contract; (2) there was an "adverse effect" on
Andrews's representation because he could have w thdrawn and
testified for Beets; and (3) the renai ning question, which nust be
remanded, is whether the nedia rights contract caused Andrews to
W t hdr aw. Qur disagreenents whether there was an actual or
potential conflict and whether the conflict should be judged from
an objective or subjective standpoint are of academ c interest at
this point, however. Evenif we agreed with the dissent's position
on the first two Wnkler issues, this en banc majority finds no
basis for a remand for additional fact finding. The state courts
did their job. Confronted with Beets's allegation that Andrews
i neffectively represented her because of the nediarights contract,
Andrews filed an affidavit specifically denying the charge. The
state trial courts specifically found that the contract did not
af fect his zeal ous representation.

This federal court nust accord a presunption of

correctness to that finding. Summer v. W©Mata, 449 U. S. 539, 547

(1981)2". Further, although the federal district judge declined to

27. In relevant part, 28 U S.C. 8 2254(d) provides that
In any proceeding instituted in a Federal court . . . for a wit
of habeas corpus . . ., a deternmination after a hearing on the

nerits of a factual issue, nade by a State court of conpetent
jurisdiction in a proceeding to which the applicant for the wit
and the State . . . were parties, . . . shall be presune to be
correct, unless the applicant shall establish or it shal

ot herwi se appear .

28 U.S.C. § 2254(d). Thus, the statute unanbi guously dictates that the
presunption of correctness afforded by this court is mandatory, not
perm ssive. This presunption can only be rebutted if the petitioner proves

one of the statutory exceptions. See 28 U.S.C. § 2254(d)(1)-(8). Since the
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pl unrb counsel's subconscious notivation, he found no conscious
effect of the nedia contract on Andrews's decision not to testify.
As the court put it, "Wiere there is no effect, there can be no
adverse effect.” There is no point in remanding to give Beets a
chance to prove what she has not yet proved in state or federa
district court. The nedia rights contract did not adversely affect

Andrews' s performance because it had no inpact on his failure to

testify. See Wnkler, 7 F.3d at 310 (the court adheres to state
court findings that contingent fee did not cause counsel's strategy
deci sions).

Accordingly, Beets has not established that she was
deprived of constitutionally effective counsel under Cuyl er because
of the nedia rights contract or Andrews's dual status as
W t ness/ advocat e.

CONCLUSI ON
For the foregoing reasons, the district court judgnent

granting the wit of habeas corpus nust be REVERSED

di ssent concedes that "no party has addressed the presunption of correctness,"
t he presunption has not been rebutted and this court nust adopt it.

Moreover, this court neither adopts nor raises this presunption
anew. To the contrary, we enphasize and rely on both the state and district
courts' fact finding that the petitioner's grant of nedia rights to Andrews's

son did not affect her representation at all
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H G3d NBOTHAM with DAVIS and EMLIO M GARZA, Circuit Judges,
concurring:

| concur in the opinion of the court except its alternative
holding that petitioner would be entitled to no relief if the
Cuyl er standard were applicable. For the reasons stated in ny
opi nion concurring in the panel opinion, | would afford petitioner
at least the relief fashioned by Judge King in her dissenting

opinion's application of Cuyler, if it were applicable.
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KING with POLITZ, Chief Judge, GARWOOD, SM TH and WENER, G rcuit
Judges, dissenting:

| respectfully dissent fromthe majority's decisionto reverse
the district court's judgnent granting the wit.

It is inportant to recognize at the outset that whether an
actual conflict of interest between an attorney and his client
exists is a separate inquiry from whether we apply Cuyler v.
Sullivan, 446 U. S. 335 (1980), or Strickland v. Wshington, 466

U S 668 (1984), when a crimnal defendant or, as here, a habeas
petitioner chall enges his conviction based on the all eged exi stence
of an actual conflict of his trial counsel. Whether an attorney-
client conflict exists nust be addressed at the commencenent of the
representation not only by the attorney and his client, but also
frequently by the trial court. The sane question nust be addressed
as a threshold issue on appeal or on habeas review. If we allow
the context in which the question of the existence of an actua

attorney-client conflict arises here -- on retrospective revi ew of
a conviction -- to distort the criteria for determ ni ng whet her an
actual conflict exists, we inevitably skewthe sane inquiry when it

is made at the beginning of the representation. This we cannot do.
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The district court's conclusion that the execution of a nedia
rights contract created an actual conflict of interest between E
Ray Andrews and his client, Betty Lou Beets, is correct, and the
majority's contrary conclusion is legally and factually
i nsupportabl e. If that conflict of interest was the cause of
Andrews's failure to withdraw and testify on Beets's behalf -- an
issue that | would remand to the district court to decide -- then
Beets will have shown that it had an adverse effect on Andrews's
representation, and applying Cuyler, the wit was properly granted.

Finally, |I disagree wth the majority's unprecedented deci sion
tolimt the rule of Cuyler to cases involving nultiple or serial
representation. The court thereby excludes from the anbit of
Cuyl er an exceptional conflict between an attorney's self-interest
and his client's interest stemm ng froma highly particul ari zed and
powerful ly focused source, a nedia rights contract. |If we reserve
Cuyler for extraordinary attorney-client conflicts of that sort,

not normally encountered in |aw practice, and we apply Strickl and

to alleged deficiencies in an attorney's performance having their
sources in the nore comon incidents of the attorney-client
relationship, we avoid having the Cuyler exception swallow the
Strickland rule. At the sane tine we preserve the benefit of the
Cuyler inquiry for those exceptional cases that |ie at the heart of
the principles animating it.

.  BACKGROUND

A Andrews' s Representation
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A full understanding of the issues in this appeal requires a
nmore conplete examnation of the facts and circunstances
surroundi ng E. Ray Andrews's representation of Betty Lou Beets than
the majority provides. It is clear from the record of Beets's
trial and fromthe record of the federal habeas proceedi ngs that
the testinony of Andrews was critical to Beets's defense that she
did not nurder Jimy Don Beets for remuneration. It is also clear
from the record of the federal habeas proceedings that Andrews
contenpl ated obtaining the nedia rights contract very early in his
representation of Beets, |long before the trial began.

As the majority notes, in late 1984, nore than a year after
Ji mmy Don's di sappear ance, the nobile honme in which Beets |ived was
destroyed by fire.? The insurance conpany, apparently suspicious
of the claim resisted paying on the policy. Thus, in his
testinony at the federal habeas proceeding, Andrews agreed that
Beets "cane to [hin] |ooking for insurance benefits, but not with
respect to the death of Jimry Don Beets." | nst ead, Andrews
testified, Beets approached himfor help in collecting the proceeds
fromthe insurance policy covering the nobile hone.

At the habeas proceeding, Andrews testified that he believed
that he had suggested to Beets, and thought he was obligated to
suggest, pursuing any benefits that m ght be available as a result

of Jimmy Don's di sappearance. As Andrews testified, "Ms. Beets

The nobil e honme was Jimy Don's separate property, but until
Ji mmy Don's di sappearance, Betty Lou and Jimmy Don resided in the
mobi | e hone together. After Jimmy Don di sappeared, Betty Lou
continued to reside in the nobile hone.
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never pushed ne |i ke sone clients would for noney, proceeds, and it
was . . . through independent investigation that | found out that
she had noney naybe due and payable or owwng to her." Andrews and
Beets agreed that Andrews, in a contingent fee arrangenent, woul d
hel p Beets pursue any benefits to which she mght be entitled.
After his initial efforts proved unsuccessful, Andrews sought
the assistance of brothers Bruce L. and Randell C. Roberts,
attorneys who were practicing in Tyler, Texas. According to
Randel | Roberts's affidavit that was admtted into the record of
t he habeas proceeding in lieu of live testinony, Andrews arranged
for hinself, Beets, and Randel| Roberts to neet. Roberts recalled

that Andrews did nost of the talking at that initial neeting, and

t hat :
Wth respect to potential |life insurance benefits . . .
Ms. Beets was able to provide . . . very little
information. It was ny inpression that she believed at

the tine that there were probably sone |ife insurance or
pension benefits due to her, however, she appeared to
know very little about the anobunt of the benefits in
question or the potential insurance conpanies or other
sources which woul d be responsi ble for these benefits.
Eventual |l y, Randell Roberts passed the file to his brother
Bruce, who began | ooking for benefits. At Beets's trial, Bruce
Roberts testified that "when [he] first took the case, [Beets's]
primary concern was . . . wWith the fire insurance conpany." Bruce
Roberts also testified that Beets had what "l ooked |ike part of a
policy fromthe credit unionin Dallas. She also knewthat she had
or was asking ne to check into pension benefits." Bruce Roberts
further testified, and | ater reenphasized in his affidavit which

was al so admtted into the record of the habeas proceeding, that
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Beets had no idea what benefits she may have been entitled to.
Despite Beets's ignorance about any benefits she may have been due,
Bruce Roberts pursued the clains, witing letters and naking
t el ephone calls to anyone he t hought m ght have owed Beets nobney as
a result of her husband' s di sappearance. Bruce Roberts's
efforts net with sone success, and he had Ji my Don decl ared dead

and secured a settlenent with the Cty of Dallas for sonme pension

funds. In early June of 1985, before the settlenent was finalized,
Jinmmy Don's skeletal renmains were unearthed froma wi shing well in
front of the nobile hone. Beets was subsequently arrested and

charged with nurder.? The case, as the majority notes, generated
significant |local and national nedia attention. Andrews agreed to
represent Beets in the nurder trial, and there is evidence that
from very early on in his representation of Beets, Andrews
envi sioned profiting fromthe Betty Lou Beets story.

The sane nonth that Beets was arrested and that Andrews began
his representation of Beets -- June 1985 -- Andrews associ ated
Glbert M Hargrave to assist in the trial. According to
Hargrave's testinony in the federal habeas proceeding, in June of

1985, long before the trial began and before Hargrave had agreed to

According to Randel| Roberts's affidavit, after Beets was
arrested, he and his brother "consulted with M. Andrews with
respect to [their] further involvenent in either of [the fire or
the life] insurance matters. It was agreed that we would
w thdraw from further involvenent in either matter . . . ."

Addi tionally, Randell Roberts noted that "[i]n deciding to

W thdraw fromthese matters ny brother and | knew that we m ght
be called to testify on behalf of M. Beets during her trial. W
did not think that it would be appropriate for us to continue to
represent her in the other matters if we were needed to testify
on her behalf." As noted above, Bruce Roberts did testify.
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work on the case, Andrews stated, "'I'm going to get the book
rights and I'Il give you twenty percent of the book rights."'
Hargrave also testified that "[Andrews] thought the case was a
val uabl e case, that the book rights were valuable, that it was
notorious, famous, . . . and that it would generate a |ot of
i ncone- produci ng type of publicity for hinmself and nyself."
Additionally, well before Beets's trial commenced, Andrews
undertook efforts to secure the nedia rights. The record of the
f ederal habeas proceedi ng contains two draft versions of a contract
assigning the nedia rights of the trial to Andrews's son.
Specifically, there is a typed draft of a nedia rights contract
dated Septenber 23, 1985 and a handwitten draft of the sane
docunent, presumably witten sonetine earlier. Thus, even though
the majority notes that "[o]n October 8, just after Beets's trial
comenced, she signed a contract transferring all literary and

media rights in her case to Andrews's son," Beets v. Collins,

F. 3d , *5 (5th Gr. 1995) (en banc), it is clear from the
record that securing the nmedia rights was on Andrews's mnd
virtually from the beginning of his representation of Beets in

connection with her indictnent for Jimy Don's nurder.3 As it

The majority coments that "Andrews testified at the federal
habeas hearing that this contract was signed after negotiations
fell through to obtain his fee fromBeets's children." Beets,

F.3d at *5. This is technically true; the contract was not
signed until after the trial began, and Andrews did note that he
and one of Beets's daughters "discussed finances prior to trial.
It didn't cone through."” This, however, does not support the
notion that the nedia rights contract was a | ast-second
alternative to a fee. As noted above, the record clearly
i ndi cates that Andrews contenpl ated obtaining the nedia rights
|l ong before the trial started.
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devel oped, the assignnent of the nediarights was the consi deration
for Andrews's services in defendi ng Beets.

During the trial, Andrews had two |ines of defense. Hi s
principal strategy during the guilt phase of the trial was sinply
to show that Beets did not conmt the nurder. Andrews, however
left little doubt that his secondary strategy was "to try to attack
the State's proof on their claim that [Beets] did it for
remuneration.” As co-counsel Hargrave testified at the habeas
proceedi ng, "[t]he basic theory [of the defense] was that [ Beets]
was not quilty, that she hadn't committed the act that she was
under indictnent for and that if she actually had that she
certainly hadn't done so for remuneration.”

Accordingly, during trial, Andrews repeatedly attenpted to
make clear to the jury that it was his suggestion that Beets seek
out benefits resulting fromJimy Don's di sappearance. As noted
above, Andrews elicited testinony fromBruce Roberts that pursuing
benefits fromJi nmy Don's di sappearance was not suggested by Beets.
Moreover, during his exam nation of Beets, Andrews attenpted to

show that Beets was not interested in any insurance benefits.?3!

Specifically, during his exam nation of Beets, the follow ng
col I oquy took pl ace:

Andrews: \Whose suggestion was it that we try to
collect retirenent and iInsurance noney?

Beet s: | don't know that anybody suggested it.
Andrews: Was it sone two years later?
Beet s: Yes, it was about two years |ater.
Andrews: Was it a |lawer [who] suggested it?
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Further, during his closing argunent, Andrews again attenpted to
convey that he had suggested pursuing insurance and pension
benefits, stating:

They're saying that [Beets] killed Jinmy Don Beets for
i nsurance noney. Ladies and gentlenen, she didn't even
know anyt hi ng about insurance, how nuch i nsurance he had
or anything. M and other lawers inquired into this.
Never called ne in nearly two years . . . . Does that
sound |i ke sonebody that's out after insurance noney?

Andrews reenphasi zed this near the end of his argunent, asking the
jury:
Did [the prosecutor] ever prove to you, people that she

ever collected any of his retirenent proceeds? :
[ T]he only proof that cane in was a |awer works for

noney. If a lawer sees . . . there's a case there,
they're going to go after it. And | probably shoul d have
gone after it faster. |I|'mcertainly glad now | didn't.

Viewing the record in this case, there is no question that
attenpting to showthat Beets did not act for renunerative purposes
was an inportant aspect of Andrews's strategy. Andrews's efforts
to acconplish this objective, both in exam nation and in argunent,

were neutralized to sone extent by the court's repeated i nstruction

Beet s: | came to you
Andrews: Did | send you . . . to sone other |awer?
Beet s: | tal ked to Randy Roberts in your office.

Andrews: Ckay. D d you ever push ne to just, "Let's
get that noney. Let's get that noney and the
whole bit." Did you ever do that?

Beet s: No, | didn't expect to get any of it.
Addi tionally, near the conclusion of his exam nation of Beets,

Andrews i nqui red whet her Beets sought the settlenent fromthe
city "on ny [Andrews's] recommendation?" Beets replied yes.
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that "what the |lawers say is not evidence." As Beets's counsel,
Andrews, the only person besides Beets who could testify about
exactly how the pursuit of the insurance and retirenent benefits
began, was precluded fromtestifying, and the jury was instructed
not to consider as evidence any statenents which he nmade about his
i nvol venent. Moreover, it is possible that the jury discounted the
statenents that he did nmake at trial as inpermssible efforts to
bol ster his client's case.

Judge Hi ggi nbotham s view about the inportance to Beets's
defense of Andrews's testinony, set out succinctly in his
concurrence to the panel opinion in this case, bears repeating:

Andrews's testinony could have significantly bol stered

th[e] defense. . . . Andrews . . . could have told the

jury that he nentioned to Beets the possibility of

recei ving benefits shortly after Ji nmy Don' s

di sappear ance. Any later interest or inquiry into

benefits coul d have been attri butable to this post-nurder

i nformation. Mor eover, Andrews could have established

Beets's |l ack of know edge at a tine closer to the nurder

than Roberts' evidence. Andrews's testinony was not

merely cunulative. . . . It certainly would have been in

Beets's best interest for Andrews to have testifi ed.

Beets v. Collins, 986 F.2d 1478, 1491 (5th Cr.) (H ggi nbotham J.,

specially concurring), reh'g en banc granted, 998 F.2d 253 (5th
Gr. 1993).

B. The District Court's Findings

A full grasp of this <case also requires a carefu
consideration of the district court's findings. The district court
began its Order by noting that "it is apparent that the defense

counsel, E. Ray Andrews, fought for his client to the full extent
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of his ability and energy. . . . Andrews is well known to the
Court as a conpetent and tenacious crimnal |awer."

Subsequently, the district court ruled agai nst Beets on nost
of her habeas clains, and then turned to "the issue which ha[d]
proven nost troublesone . . . [Beets's] Sixth Anendnent claim?”
The court started its analysis by stating that "there are actually
two conflicts in this case, the conflict created by the nedia
rights contract . . . and the conflict arising fromthe fact that
the attorney shoul d have been a witness instead of an advocate

." Al'though the district court stated that "the two conflicts
may be intertwwnedtoalimted extent," it addressed the conflicts
separately.

After exam ning the framework for analyzing Sixth Amendnent
chal | enges based on conflicts of interest, as set forth by the

Suprene Court in Cuyler v. Sullivan, 446 U S. 335 (1980), the

district court concl uded:

Mer e denonstration of an actual conflict is insufficient,;

the term adverse' nust nean that some negative i npact on

counsel's performance is required. After careful

consideration, this court is of the opinion that an
adverse effect on performance is denonstrated when
counsel, laboring under an actual conflict of interest,

pur sues sone course of conduct inconsistent with the best

interest of his client.

Applying this standard, the district court first reenphasized
that Beets had "denonstrated two actual conflicts of interest in
this case, the nedia rights conflict and the w tness/advocate
conflict.”" The court then turned to the adverse effect prong of
its analysis. As to the nedia rights conflict, the court "sinply
d[id] not believe that [it] affected Andrews'[s] perfornance at any
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conscious level. Thereis, of course, no adverse effect when there
is no effect at all." The court al so noted, however, that "[t]he
possibility exists that the nedia rights contract notivated Andrews

at a subconscious level to remain in the case when he should have

withdrawn and testified for Petitioner. To that limted extent,
the two conflicts are intertw ned."” The district court did not
expl ore this relationship, findi ng i nst ead t hat "t he

W t ness/ advocate conflict is a separate conflict which did in fact
adversely affect Andrews's performance. This is sufficient under
Cuyler wthout a detailed analysis of Andrews'[s] possible
notivation."

As to the wtness/advocate conflict, the court described
Andrews' s know edge of Beets's pursuit of benefits resulting from
her husband's death as well as Andrews's efforts to conmunicate
that knowl edge to the jury. The district court found that those
efforts were insufficient, stating that "Andrews obviously should
have known of his dual status as a witness and advocate prior to
trial. Andrews'[s] dual status should have al so been apparent to
both the judge and district attorney as the trial unfolded."
Al t hough the district court recognized that "the conflict never
occurred to any of the participants,” it also noted that "[t]he
testinony that Andrews could have provided as an independent
wtness related to an essential elenent of the State's charge of
murder for renmuneration.” Thus, the district court concl uded t hat
"counsel pursued a course of conduct inconsistent with his client's

best i nterest when he accepted enpl oynent or failed to w t hdraw and
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testify as a witness on [Beets's] behalf." Accordingly, the
district court granted Beets's habeas petition.

Wth a clear understanding of the factual background and
district court findings in the case, | turn to an exam nati on of
the substantive issues in this appeal. To establish a Sixth
Amendnent violation, the Suprene Court has held that a defendant
who did not raise the objection at trial "nust denonstrate that an
actual conflict of interest adversely affected his |awer's
performance." Cuyler, 446 U. S. at 348. | first present what seem
to me to be the threshold inquiries in the context of an asserted
Si xt h Amrendnent viol ation involving a conflict between the interest
of a lawer and the interest of his client. I ook then at the
guestion whether an actual conflict of interest existed between
Andrews and Beets, and at the question whether any such conflict
adversely affected Andrews's performance. Finally, | address why

the Cuyler standard, as opposed to the nore stringent Strickland

standard, should apply to this case.

1. THE CONFLI CT BETWEEN ATTORNEY AND CLI ENT
A The Threshold Inquiries
The Second Circuit's decision in Wnkler v. Keane, 7 F.3d 304

(2d Cr. 1993), cert. denied, 114 S C. 1407 (1994), s

particularly instructive in this case because, unlike the mny
cases addressing the actual <conflict issue in the multiple
representation context, Wnkler addresses a conflict between the

interest of the lawer and the interest of his client. The issue

59



presented by Wnkler was whether a contingency fee agreenent
between a crim nal defendant and his attorney created a conflict of
interest for the attorney resulting in a violation of the
defendant's Sixth Amendnent right to effective assistance of
counsel. The court began by noting that an attorney has an actual,
as opposed to a potential, conflict of interest "when, during the

course of the representation, the attorney's and defendant's

interests diverge with respect to a material factual or |egal issue

or to a course of action." |d. at 307 (enphasis added) (i nternal
quotation omtted). Havi ng defined when an actual conflict of
i nterest exists between an attorney and his client, the court went
on to analyze the alleged conflict at issue:

W nkl er argues that the contingency fee created an
actual conflict of interest for trial counsel because
Wnkler's interests in effective representation were
pitted against trial counsel's nonetary interest. e
agr ee. The contingency fee agreenent in this case
provided trial counsel with an extra $25,000 only if
W nkler was acquitted or otherwise not found guilty.

Thus, trial counsel had a disincentive to seek a plea
agreenent, or to put forth mtigating defenses that woul d
result in conviction of a lesser included offense.
Plainly the contingency fee agreenent created an actual
conflict of interest.
ld. at 307-08. It is inportant to note that the Wnkler court
focused only on the objective divergence of interests between the
lawer and his client to determ ne whether an actual conflict
exi sted. Having found such a conflict, the court went on to reject
W nkl er's argunent that proof of adverse effect was not needed to
grant relief under the Sixth Amendnent. The court held that to

prove a Sixth Amendnent violation, Wnkler nust neet the Cuyler
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standard, and that standard required proof of an adverse effect.
See id. at 308.

W nkl er argued that he was adversely affected by his counsel's
failure to initiate or to engage in plea bargaining and by his
counsel's failure to devel op an intoxication defense to Wnkler's
second degree nurder charge. According to Wnkler, both of these
all eged failures were noti vated by his counsel's pecuniary i nterest
intotal acquittal, which was the only outcone that would entitle
counsel to payment of the $25,000 bonus under the contingency fee
agreenent. See id. at 309.

To address these adverse effect argunents, the court |aid out
a test for "prov[ing] adverse effect on the basis of what an
attorney failed to do":

[a defendant first] must denonstrate that sonme pl ausible

alternative defense strategy or tactic m ght have been

pur sued. He need not show that the defense would

necessarily have been successful if it had been used, but

that it possessed sufficient substance to be a viable

alternative. Second, he nust establish that the

alternative defense was inherently in conflict with or

not undertaken due to the attorney's other |loyalties or

i nterests.

ld. (quoting United States v. Ganbi no, 864 F.2d 1064, 1070 (3d G r

1988) (quoting United States v. Fahey, 769 F.2d 829, 836 (1st G r

1985)), cert. denied, 492 U S. 906 (1989)).

In applying the test, the court | ooked first at the failure to
initiate plea bargaining. The court noted that the state court
(which had held a hearing on the defendant's attorney-conflict

clainm) had found that in an alleged contract nurder case, the
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prosecution would have been highly unlikely to accept a plea
agreenent. The court held, however, that:

W nkl er need not show that a strategy would have been

successful, only that it "possessed sufficient substance

to be a viable alternative." Evenif it is likely to be

unsuccessful, the negotiation of a plea bargain in a case

in which the evidence is strongly agai nst a defendant is

a viable alternative.
ld. (citation omtted). The court's determnation that a viable
alternative had not been pursued did not end the adverse effect
inquiry. The court noted that the state court had found that plea
bargain possibilities were not pursued because W nkl er had advi sed
his counsel that he was totally innocent and that he was not
interested in pleading to a | esser charge even if the opportunity
to do so were offered. See id. Thus, the Wnkler court concl uded

that "trial counsel did not pursue a plea bargain because Wnkl er

rejected this path, not because of trial counsel's nonetary

interest in the outcone." 1d. (enphasis added).

The court nmade the sane kind of inquiry into the failure to
devel op an intoxication defense. Because "Wnkler had snorted
cocai ne and snoked marijuana before the fatal event," the court
found that an i ntoxication defense al so had sufficient substance to
be a viable alternative. See id. at 310. Nevertheless, the court
found that Wnkler's counsel had discussed the possibility of a
conviction of |esser charges on the basis of intoxication, but
Wnkler had rejected this alternative, again asserting his
i nnocence. See id. The court accepted the state court's factual
conclusion that "Wnkler failed to establish that the fee
arrangenent caused trial counsel not to seek a conviction for
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| esser charges." Id. (enphasis added). The court ended by
concluding that Wnkler had "failed to prove that trial counsel's
representati on was adversely affected by the conflict of interest.
Thus, his Sixth Anmendnent right to counsel was not violated." I1d.

In summary, the Wnkler court made three distinct inquiries in
its Sixth Anmendnent analysis. First, the court determ ned whet her
an actual conflict of interest existed between the |awer and his
client by asking whether the attorney's and defendant's interests
diverged with respect to a material factual or legal issue or to a
course of action. Second, in addressing whether there had been an
adverse effect, the court inquired as to whether a viable
alternative mght have been pursued. Third, the court nade a
proxi mat e cause i nquiry, asking whether the viable alternative was

not pursued because of the conflict. A Sixth Arendnent violation

was nmade out only if all three inquiries were affirmatively
answered -- i.e., the interests of the lawer and his client
di verged, a viable alternative was not pursued, and the failure to
pursue the viable alternative was caused by the divergent
interests. Using this threshold franework, | proceed to Beets's
case.

B. Was there a Conflict?

As described above, the district court found that Beets
"denonstrated two actual conflicts of interest in this case, the
media rights conflict and the wi tness/advocate conflict." | wll
address these two "conflicts" separately, turning first to the

medi a rights conflict.
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1. Medi a Rights

A conflict of interest between Beets and Andrews existed not
| ater than the point at which the formal contract giving Andrews's
son the nediarights to the Betty Lou Beets story was executed, and
perhaps earlier. The majority "joins other courts, scholars and
organi zati ons of the bar who have uniform y denounced t he execution
of literary and nedia rights fee arrangenents between attorneys and

their clients during the pendency of a representation.”" Beets,
F.3d at *32. What the majority fails to acknow edge i s the reason
for such uniform condemmation -- the extraordinarily high
probability that a nedia rights contract between counsel and client
wll create a conflict of interest. When Andrews began his
representation of Beets on her nurder charge, Texas's rules of
ethics provided that "[p]rior to conclusion of all aspects of the
matter giving rise to his enploynent, a lawer shall not enter into
any arrangenent or understanding with a client . . . by which he
acquires an interest in publication rights wth respect to the
subject matter of his enploynent.” State Bar Rules, art. X, 8§ 9,

DR 5-104(B) (Texas Code of Professional Responsibility) (1984). 3%

Simlarly, the American Bar Association's Mdel Code of
Prof essi onal Responsibility and Mbdel Rules of Professional
Conduct prohibit (and continue to forbid) a |lawer from obtaining
media rights to his client's case. See Mdel Rules of
Pr of essi onal Conduct Rule 1.8(d) (mandating that "[p]rior to the
conclusion of representation of a client, a |awer shall not nake
or negotiate an agreenent giving the lawer literary or nedia
rights to a portrayal or account based in substantial part on
information relating to the representation"); Mdel Code of
Prof essional Responsibility EC 5-4 (mrroring the | anguage of the
Texas rule).
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The reason for the rule is clear. Despite the mgjority's
assertions, nmedia rights contracts are not prohibited primrily
because they "encourage counsel to m suse the judicial process for
the sake of his [own] enrichnent and publicity seeking" or because
they "necessarily trade[] on the msery of the victim and his

famly." Beet s, F.3d at *32. While ensuring that the

judicial process is not m sused and di scouragi ng mani pul ati on of
the suffering of others for profit are inportant goals,
comentators uniformy agree that the reason nedia contracts are

frowned upon i s because "[a]n agreenent by which a | awer acquires

literary or media rights concerning the conduct of t he

representation creates a conflict between the interests of the

client and the personal interests of the | awer." Laws. Man. on

Prof. Conduct (ABA/BNA) 51:702 (1984) (enphasis added); see also

John Wesley Hall, Jr., Professional Responsibility of the Cimnal

Lawer 8§ 12.13, at 414 (1987) ("A grave conflict of interest can

arise froma [nedia rights contract] (internal quotation

omitted)); Geoffrey C. Hazard, Jr. & Susan P. Koniak, The Law and

Ethics of Lawyering 498 (1990) ("The reason for prohibiting such

arrangenents is that what nmakes "~good copy' does not necessarily
make a good defense."); Robert P. Schuwerk & John F. Sutton, Jr.,

A Quide to the Texas Disciplinary Rules of Professional Conduct,

27A Hous. L. Rev. 133 (1990) ("The lawyer's acquisition from a
client of publication rights to portrayals or accounts of the
subject of the representation will probably create a conflict of

interests."); Charles W Wl fram Mdern Legal Ethics 8§ 9.3.3, at
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525 (1986) ("The problens [with nmedia rights contracts] are two --
conflict of interests and the revelation of client information .
).

The rules against nedia rights contracts are designed to
prevent the specific conflict resonating in this case; sinply put,
"a lawer in a crimnal case who obtains from his client
tel evision, radio, notion picture, newspaper, nagazi ne, book, or

other publication rights wth respect to the case nmay be

i nfl uenced, consciously or unconsciously, to a course of conduct

that wll enhance the value of his publication rights to the
prejudice of his client." State Bar Rules, art. X, 8 9, EC 5-4
(Texas Code of Professional Responsibility) (1984) (enphasis

added). Plainly, a nedia rights contract " nmay place the |awer
under tenptation to conduct the defense with an eye onthe literary
aspects and its dramatic potential. I f such an arrangenent or
contract is part of the fee, inlieu of the fee, or a condition of
accepting the enploynent, it is especially reprehensible.'" Hall,
supra, 8 12.12, at 414 n.19 (quoting ABA Standards, The Defense

Function Std 4-3.4, Commentary).2 |n fact, a nediarights contract

is sorife with conflict that under Texas's rules "client consent

See also Laws. Man. on Prof. Conduct, supra, at 51:702 (stating
that the purpose of the prohibition is to "avoid the conflict of
interest that would arise if the course of action that would
further the client's cause would at the sanme tinme dimnish the
val ue of the lawer's publication rights"); Schuwer k and
Sutton, supra, at 134 (noting that a | awer who is the
beneficiary of a nedia rights contract "nmay be tenpted to take
various actions in the representation of the client based on
their effect upon the value of the publication rights.").
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will not cure a violation of [the prohibitions of nedia
contracts]." Schuwerk & Sutton, supra, at 134.

In the instant case, the nedia contract wei ghed on Andrews's
m nd fromthe begi nning of his representation. At the very | east,
the contract placed him in a situation of divided interests.
Before the advent of the nedia rights contract, Beets's interest
lay in having Andrews withdraw as her counsel and testify at her
trial that he had initiated the idea of searching for Jinmy Don's
i nsurance and pension benefits. As her attorney, this was also
Andrews's interest because he was obligated to see to it that his
client's best defense was put forward. After the nedia rights
contract was confected, the interests of Beets and Andrews sharply
di ver ged. Wiile Beets's interest renmained in having Andrews
wthdraw and testify, Andrews's interest now squarely lay in
remai ni ng as her counsel because only then would he be entitled to
the potentially lucrative nedia rights. The record nmakes cl ear
that the district court did not err in finding that Beets
denonstrated that Andrews had an actual conflict of interest in
regard to the nedia rights contract.

2. The Lawyer as Wtness

The district court also recognized a second conflict of
interest, Andrews's advocate/w tness conflict. The district court
and the majority treat this conflict separately from the nedia
rights conflict. In a situation where a |awer can provide
favorable testinony nmaterial to his client's case, his failure to

w thdraw and testify may or may not stemfroman actual conflict --
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i.e., froma divergence of interests between the |lawer and his
client. |If the failure to withdraw is caused, for exanple, by a
desire to stay in the case for the fee involved, a conflict of
interest may exist. As one commentator has suggested, when a
| awer has a duty to withdraw and testify in favor of his client,
but does not do so, "[s]Juch a decision would raise serious

questions about either the | awer's conpetence or about the effect

of a conflict of interest." Wl fram supra, 8 7.5.2, at 381

(enphasi s added). According to this commentator:

The conflict is between the lawer's duty of loyalty to
the client, which urges the |awer to give the needed
testinony, and the | awyer's econom c i nstincts, whi ch may
lead the lawer to remain in the case as advocate in
order to continue earning a fee that otherw se woul d have
to be abandoned.

Id. (enphasis added). In nmy view, while Andrews's role as both an
advocate and a potential wtness may well have violated the

applicable ethical rules,® its significance for this case lies not

The Texas standards of professional conduct in effect at the
time of Beets's trial frowned upon an individual's acting as
counsel in a case when he may al so be called upon to serve as a
Wi tness. Specifically, the rule provided that:

| f, after undertaking enploynent in contenplated or
pending litigation, a |awer learns or it is obvious

that he . . . ought to be called as a witness on behal f
of his client, he shall wthdraw fromthe conduct of
the trial and . . . shall not continue representation

in the trial

State Bar Rules, art. X, 8 9, DR 5-102 (1984). The Rule provided
for certain exceptions as well. See Texas State Bar Rules, art.
X, 8 9, DR 5-101(B) (1984).

The rationale behind this rule is somewhat different from
the reasons ani mating the prohibition against nedia rights
contracts. Thus, while "the dual role [of advocate and w t ness]
may be detrinmental to the client's interests because the | awer
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in its possible status as an independent conflict, but rather in
its relationship to the nmedia rights conflict. That is, as the
district court recognized but did not explicitly resolve, the
question remaining in this case is whether the nedia rights

contract i s what caused Andrews to remain in the case as counsel . 3

C. Was Andrews's Representation Adversely Affected?

may be nore inpeachable on grounds of bias,"” it is also
recogni zed that:

The nost cogent rationale for the advocate-w tness
rule rests on protection of the fact-finding process.
[ The] adversary system works best when the roles of the
judge, of the attorneys, and of the witnesses are
clearly defined. Any m xing of those roles inevitably
di m ni shes the effectiveness of the entire system

Schuwerk & Sutton, supra, at 317-18 (internal quotations
omtted). Oher commentators agree, noting that:

The rationales [for rules limting a | awer by
prohi biting nmedia contracts and limting a | awer from
acting as a witness] are sinple. First, the attorney
has built-in bias which nmust be argued to the finder of
fact. Second, it is assuned that | awers as advocates
woul d bend the facts for the client or that the jury
woul d give the | awer's testinony too nmuch credence.
Third, the |awer-witness role may inhibit effective
Cross-exam nati on.

Hal |, supra, 8§ 12.10, at 412 (footnotes omtted).
Specifically the district court stated:

The possibility exists that the nedia rights contract
noti vated Andrews at a subconscious level to remain in
t he case when he should have withdrawn and testified
for [Beets]. To that limted extent, the two conflicts
are intertwi ned. However, this Court has determ ned
that the w tness/advocate conflict is a separate
conflict which did in fact adversely affect Andrews'|[s]
performance. This is sufficient under Cuyler without a
detail ed anal ysis of Andrews'[s] possible notivation.
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Under Cuyl er, a defendant does not have the burden of show ng
actual prejudice -- i.e., the defendant does not have to show t hat
the result of the trial probably would have been different. See

Strickland, 466 U. S. at 691-96; United States v. Geig, 967 F.2d

1018, 1024 (5th Gr. 1992). I nstead, the defendant needs to
denonstrate an adverse effect wupon his representation, and
"Cuyler's adverse effect elenent establishes a relatively |ow
threshold for a petitioner to cross."” Beets, 986 F.2d at 1490
(Hi ggi nbotham J., specially concurring). Alimted presunption of
prejudi ce arises froma show ng of adverse effect because, as the
Suprene Court has noted, "it is difficult to neasure the precise
effect on the defense of representation corrupted by conflicting

interests.” Strickland, 466 U S. at 692. To establish an adverse

effect on the basis of what an attorney failed to do, a defendant
must denonstrate that sonme plausible alternative defense strategy
or tactic -- "a viable alternative" -- mght have been pursued

See, e.qg., Wnkler, 7 F.3d at 309.

In Beets's case, Andrews's failure to testify had an adverse
ef fect on her defense, as Andrews's testinony was clearly a viable
alternative. Throughout the trial, Beets attacked the renmunerati on
el emrent of the State's case on which her capital murder conviction
rested. Andrews had significant testinony to offer bearing on the
critical issue of whether the killing of Jimmy Don was for a
remunerative purpose, specifically to obtain Jimy Don's life

i nsurance proceeds and pension benefits. |If the jury reasonably
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doubt ed that Beets killed her husband for the insurance noney, the
murder was not a capital offense.
The majority downpl ays the inportance of Andrews's testinony

by referring to it as "cumulative." Beets, F.3d at *40, 41.

O course, as nentioned, Beets does not need to show that Andrews's
testi nony woul d have been successful, but only that it possessed

sufficient substance to be a viable alternative. See Wnkler, 7

F.3d at 309. Andrews's testinony clearly neets this standard, and
the suggestion that his testinony is cunulative is sinply based
upon an erroneous reading of the record. As evidence of the
cunul ative nature of Andrews's testinony, the majority points to
Beets's own testinony that she was unaware of Jimry Don's death
benefits before she visited Andrews. But the jury may well have
di scounted Beets's testinony because of its self-serving nature.
The majority also points to the testinony of Bruce Roberts,
who stated that nore than a year after Jimy Don's nurder, Beets
seened ignorant of his insurance and benefits. Roberts's
testi nony, however, was danmaging in certain respects to Beets's
def ense. Al t hough Roberts did testify that Beets's "primry
concern was . . . wth the fire insurance conpany" and that Beets
never pressured him to collect noney from the Cty of Dallas,

Roberts was al so asked what Beets knew about benefits when she

first cane to him |In response, Roberts stated:
At the tinme | talked to her, she had one -- well, it
| ooked like part of a policy, as | recall, from the

credit union in Dallas. She also knew that she had or
was asking nme to check i nto pension benefits. Basically,
that's all the information she could give ne.
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Thus, Roberts did not definitively testify that Beets was i gnhorant
about the possibility of collecting benefits. Further, Roberts did
not, and coul d not have, testified that Andrews suggested to Beets
t hat they pursue Ji my Don's insurance and pensi on benefits because
Roberts was not present at the neeting between Beets and Andrews at
whi ch that suggestion was nade.

O her than Beets, only Andrews could have told the jury that
he initiated the discussion regarding Jimmy Don's death benefits
with Beets, and only Andrews coul d have testified that she appeared
to lack know edge of any such benefits. Further, only Andrews
coul d have testified that it was at his suggestion that those death
benefits were pursued. Any later interest or inquiry into benefits
by or on behalf of Beets could have been attributable to this
nmeeti ng between Beets and Andrews that took place long after Ji my
Don' s nurder.

Simlarly, the mjority's invocation of Denny Burris's
testinony to downplay any adverse effect from the absence of
Andrews' s testinony i s erroneous. Burris, a disinterested w tness,
stated that Beets inquired about Jimmy Don's insurance soon after
the nurder. The suggestion is that because Beets discussed
insurance with Burris, a chaplain, the biased testinony of Andrews
was unlikely to have swayed the jury and its absence was
unimportant. First of all, it is again worth nentioning that any

suggestion that Andrews's testinony woul d not have been successf ul

to Beets's defense is irrelevant. Second, although Burris was a

chapl ain, his assignnent was to discuss with Beets the benefits due
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to the wwdow of a fireman. "[I]t was not a m ssion to console a
widow with prayer where the widow s interest was insurance not
i ntercession.” Beets, 986 F.2d at 1491 (Hi gginbotham J.,
specially concurring). Thus, the evidence of Beets's early focus
on insurance, as the State would have it, is not so conpelling.
Finally, Burris's specific testinony did not show that Beets
al ready knew about Jimy Don's insurance and pension benefits

Rather, Burris testified that, several days after Jinmmy Don's

di sappearance, Beets "asked about insurance, if she would be

covered and things like that."

In short, it is all too clear that Andrews's testinony was a
viable alternative, and his failure to testify had an adverse
effect on Beets's defense. | agree with the assessnent of Judge

Hi ggi nbotham in his special concurrence to the panel opinion:

Andrews' s testinony was not nerely cunul ative. | cannot
conclude that it would not have been hel pful to Beets at
trial. It certainly would have been in Beets's best

interest for Andrews to have testified. Gven the |ow
t hreshol d established by Cuyler, | would not reject [the
district court's] conclusion that Andrews's failure to
give this evidence at trial adversely affected the
conduct of her defense.

Id. at 1491-92 (Higginbotham J., specially concurring).

Qur task is not yet conplete, however, as the third Wnkler

inquiry still remains on the table: whether Andrews's w t hdrawal
and testinony -- the "viable alternative" -- was not pursued
because of the nedia rights conflict. This is a fact-bound

guestion that the district court did not directly answer.3¢ After

| recognize that the ultimate question whether a conflict of
interest existed here is a mxed question of |aw and fact, see
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hearing evidence, the district court found that "Andrews obviously
shoul d have known of his dual status as wi tness and advocate prior
totrial." The district court al so concl uded that Andrews "pursued
a course of conduct inconsistent with his client's best interest
when he accepted enploynent or failed to withdraw and testify as a
W tness on Petitioner's behal f."

On the other hand, the court concluded that the nedia rights

contract did not affect Andrews's performance "at any consci ous
level ." The court noted, however, that "[t]he possibility exists
that the nedia rights contract notivated Andrews at a subconsci ous
level to remain in the case when he should have w thdrawn and
testified for Petitioner. To that limted extent, the two
conflicts are intertw ned." These statenents suggest that the
district court did not definitively resolve whether Andrews's
failure to wthdraw and testify was attributable in sone fashion to
his actual conflict of interest arising from the nedia rights
contract.

The majority holds that there is no need to remand this case
to the district court for an explicit finding on whether the nedia
rights contract caused Andrews to fail to withdraw for two reasons.
First, the majority invokes, for the first tine in the five years

that this case has been in federal court, the presunption of

correctness afforded by 28 U S.C. § 2254(d) to the findings of fact

Strickland, 466 U.S. at 698 (citing Cuyler, 446 U S. at 342), but
its fact-bound conponents, such as whether Andrews's failure to
w thdraw and testify was caused by the nedia rights contract,
shoul d be addressed in the first instance by the district court.
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made by the state trial court judge on Beets's state habeas
petition. The state trial court found as a fact that
“"[p]etitioner's grant of “book rights' to the son of her counsel
had no effect on the strategy of defense counsel." This finding
was based on the trial court's own personal recollection of the
trial and on Andrews's affidavit which stated that:

defense attorney had no conflict of interest throughout

t he proceedi ngs by agreei ng that book rights would be his

entire fee, said defense attorney has no book rights,

these rights were given to said attorney's son and were

only given after the trial was into its third or fourth

day, the State Bar of Texas has found said defense

attorney commtted no inproprieties with regard to this

matter.
At no point during the course of Beets's federal habeas proceedi ngs
has the State sought to invoke the presunption of correctness
afforded by 8§ 2254(d). Beets filed a notion for an evidentiary
hearing along with her federal habeas petition. When the State
filed its response (and an anended response) to Beets's petition,
it did not object to the hearing and, in responding to Beets's
claimof an actual conflict of interest, the State asserted:

Respondent deni es that there was any conflict of interest

in this case. However, because the Court has schedul ed

an evidentiary hearing on the issue, rather than argue

the claimat this time, Respondent will rely on the facts
devel oped at that hearing.

(enmphasi s added). Finally, the State (appellant inthis court) did
not raise the preclusive effect of the state court's habeas
findings in any of the many briefs it has filed with this court.
Neither the panel opinion nor Judge Higginbothams special
concurrence nentions 8 2254(d) or Summer v. Mata, 449 U S. 539

(1981), or any of its progeny. In a last ditch effort to avoid
75



dealing with the anbiguities in the federal district court's fact
findings, the presunption of correctness has been resurrected
despite the State's unwillingness to invoke it. Because no party
has addressed the presunption of correctness, we cannot determ ne
whet her any of its exceptions applies. For exanple, we do not know
the position of the State or Beets on whether the factfinding
procedure enpl oyed by the state court was adequate to afford a ful
and fair hearing or whether the material facts were adequately
devel oped at the state court hearing. See 28 U.S.C. 8§ 2254(d)(3)
and (4). This case should not be decided at this |ate date on a
basis not raised by the parties.

The majority asserts as its second reason why, applying
Cuyler, there is no need to remand for an explicit finding on
causation the district court's statenent that "the court sinply
does not believe that the nedia rights contract affected Andrews'
performance at any conscious |level." The majority ignores the
district court's recognition of a possible connection between the
media rights contract and what it ternmed the "w tness/advocate
conflict" and its failure to resolve the ultimate questi on whet her
they were rel ated. The majority also ignores the contradiction
inherent in the district <court's opinion in finding the
W t ness/ advocate ethical problemto be an actual conflict (thereby
inplying that it stemmed from a divergence of interests between
Andrews and Beets) while finding at the sane tine that the nedia
rights contract (the likely source of the divergence) had no

conscious effect on Andrews's performance.
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In ny view, because the district court did not explicitly
deci de whet her Andrews's failure to wthdraw and testify was caused
by the actual conflict engendered by the nedia rights contract, the
W ser course is to vacate the district court's judgnent granting
the wit and to remand the case so that the district court nmay
consider the questioninthe first instance. |If the district court
determ nes on remand that Andrews's failure to withdrawand testify
was caused by the actual conflict of interest arising from the
execution of the nediarights contract, wwthits powerful incentive
to remain in the case, then Beets wll have successfully
denonstrated "that an actual conflict of interest adversely
affected [her] |awer's performance,"” Cuyler, 446 U S. at 350, and
she will be entitled to habeas relief. The judgnent granting the
wit should then be reinstated. If, on the other hand, the
district court concludes that Andrews's failure to wthdraw and
testify was not caused by the actual conflict stenmng from the

medi a rights contract, then that failure should be anal yzed under

Strickl and. On this record, there is no reasonable probability

that the outcone of Beets's trial would have been different, and

Beets has failed to satisfy the prejudice prong of Strickland. The

wit should then be denied.

D. The Majority Opinion

Before explaining why Cuyler, as distinguished from
Strickland, applies to this case, | turn to an exam nation of the
problens in the majority's approach to the exi stence of a conflict

in this case.
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The majority is squarely faced wwth the district court's fact-
bound concl usion that Beets "denonstrated two actual conflicts of
interest in this case, the nedia rights conflict and the
W t ness/ advocate conflict."” The mjority holds, however, that
"only a potential and not an actual conflict arose between Beets

and her |awer." Beets, F.3d at *2.

The majority discounts the district court's conclusion that an
actual conflict existed by reason of the nedia rights contract,

noting that:

[T]he nedia rights contract posed a serious potentia
conflict of interest, [but] Beets failed to show how it
hi ndered Andrews's presentation of her defense or
prejudi ced her by rendering the result of her crimnal
prosecution fundanentally unreliable. Beets has not
asserted that Andrews mani pul ated the case to enhance
publicity or that the contract generally cl ouded his good
j udgnent . Beets has shown no actual influence of the
medi a rights contract on the conduct of her defense.

Beet s, F.3d at *34. Moreover, the majority later seens to

resurrect the vacated panel opinion, noting that two judges held in
that opinion "[a]s to the nedia rights contract, there was no
“actual conflict' . . . because . . . [t]lhe record does not
denonstrate that the contract induced Andrews to conprom se his
zeal ous representation of Beets in favor of his own pecuniary
interest."” Id. at *43.

Simlarly, in discussing whether there was a conflict in
Andrews's failure to wthdrawand testify, the majority states that
"[ b] ecause Andrews's potential testinony for Beets was cunul ative,
he was not a necessary witness for her defense and did not face a

substanti al advocate/w tness conflict." Beets, F.3d at *40-41.
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Again, the majority seens to resurrect the conclusion of the panel
opinion that "Beets alleged, at nost, a nerely hypothetical or
specul ative w tness/advocate conflict, which did not materialize
into an actual conflict that forced Andrews to choose between his

self-interest and his duty to Beets." Beets, F.3d at *42.

The majority's conclusions fail on tw |evels. First, the
maj ority suggests that an actual conflict does not exist until an
attorney nmakes a "choice" between his interest and the interest of

his client. Building onthe requirenent of a "choice," the majority
seens to add (as did the panel) a scienter elenment to conflict
analysis, inserting a requirenent, heretofore alien to the |aw,
that an attorney nust consciously recognize that he is operating
under a conflict before that conflict can be said to actually
exi st. Second and nost noticeably, the mgjority conflates the
exi stence and effect elenents of the analysis by concluding that a
conflict did not exist because Beets failed to denonstrate an
effect.
1. The Function of "Choice" in Conflict Analysis

The majority looks to statenments by the Seventh, Tenth, and

El eventh Crcuits to support the panel's contention that an actual

conflict does not exist until an attorney nakes a "choice" between

his interest and the interest of his client. See Beets, F. 3d

at *42 (citing Stevenson v. Newsone, 774 F.2d 1558, 1561-62 (1l1lth

Cir. 1985), cert. denied, 475 U S. 1089 (1986); United States V.

Litchfield, 959 F.2d 1514, 1518 (10th G r. 1992); United States v.

Acevedo, 891 F.2d 607, 610 (7th Cr. 1989); United States v.
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Horton, 845 F.2d 1414, 1419 (7th Cr. 1988)). The concept of
"maki ng a choice" is typically used in cases where an attorney has
a potential conflict (frequently between two clients) -- i.e., a
situation where interests have not yet diverged but could do so in
the future. The courts | ook to whether a "choice" has been nade
only to signal that a divergence of interests has occurred -- i.e.,
only to signal that a potential conflict has becone an actual

conflict. The central question is whether the interests have

di verged, and the concept of "nmaeking a choice" is an analytica
tool used to answer this question.

The cases cited by the majority support this proposition. See
St evenson, 774 F.2d at 1562 (noting that "[t]here is no evidence in

this case that [the attorney] was subject to divided |oyalties

sufficient to establish an actual conflict of interest", thus,
rejecting Stevenson's allegations upon a determnation that
divergent interests were absent from the case) (enphasis added);
Horton, 845 F.2d at 1420 (focusing on the absence of divergent
interests in finding no conflict was <created by counsel's
application for a position as a United States Attorney by stating
that "[i]n any event, a candidate for a high federal position in
his professional field would not advance his own interest by
denonstrating that he is a weak or unskilled attorney on behal f of
his client's interests."); Acevedo, 891 F.2d at 610 (failing to
find conflict, but noting that if Acevedo had alleged in her
affidavit that her attorney was involved with her in the crimnal

activity, he "would have an obvious interest in preventing Acevedo
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fromtestifying and thus inplicating himin the illegal schenme");
Litchfield, 959 F.2d at 1518 (rejecting defendant's claimthat a
conflict of interest arose because trial counsel, concerned that
def endant was going to commt perjury, held an ex parte conference
with judge, noting that "[t]he situation presented counsel with a
difficult dilemm, and we cannot say that his ex parte di scussion
wWth the district court was a violation of his ethical duty or
evidence of a conflict of interest.")

This focus on divergent interests to determ ne whether an
actual conflict of interest exists is also the focus in our
circuit: "“[a] conflict exists when defense counsel places hinself

in a position conducive to divided loyalties.'" United States V.

Vaquero, 997 F.2d 78, 89 (5th Cr.) (quoting United States v.

Carpenter, 769 F.2d 258, 263 (5th Cir. 1985)), cert. denied, 114 S.

. 614 (1993); accord Mtchell v. Mggio, 679 F.2d 77, 79 (5th

Cr.), cert. denied, 459 U S. 912 (1982).

In Beets's case, divergent interests existed, at the |atest,
when Andrews executed the nedia rights contract. At that point, it
was in Beets's interest for Andrews to wthdraw and testify, while
it was in Andrews's interest to remain as counsel so that he would
receive the value of the nedia rights.

The majority recognizes that disagreenents between the
majority and this dissent exist not only on whether there was an
actual (as opposed to a potential) conflict but al so on whether the
conflict should be judged froman objective standpoint. Beets,

F.3d at *45. In ny view, it is inportant to be clear that
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determ ni ng whet her divergent interests are present such that an
actual conflict exists contenpl ates an objective evaluation of the
situation in which counsel is placed.® As the Ninth Circuit
recently noted, "[t]he existence of an actual conflict cannot be
governed solely by the perceptions of the attorney; rather, the
court itself mnust examne the record to discern whether the
attorney's behavi or seens to have been influenced by the suggested

conflict." Sanders v. Ratelle, 21 F.3d 1446, 1452 (9th Gr. 1994).

Thi s obj ective eval uati on nakes perfect sense, for if the rule
were as the majority suggests, counsel's actions benefiting hinself
and harm ng his client would not be actual conflicts, irrespective
of their effect on the proceedings, as long as counsel was too
obtuse, insensitive, or selfish to recognize that the pursuit of
his own goals was com ng at the expense of his client's defense.
As the Suprenme Court commented in an anal ogous context, "[i]t is
unlikely that [an attorney] would concede that he continued

inproperly to act as counsel." Wod v. Georgia, 450 U S. 261, 265

n.5 (1981) (describing how the conflict of interest was properly
presented when the |lawer who allegedly had the conflict of
interest had prepared the brief and the petition for certiorari).
The fact that Andrews arguably chose to continue his representation

t houghtl essly as opposed to deliberately does not obviate the fact

To say that the inquiry whether an actual conflict exists
contenpl ates an objective evaluation of the situation in which
counsel is placed, i.e., that counsel's subjective perceptions
cannot control the outcone of that inquiry, is supported by the
Court's conclusion that the question whether a conflict exists is
a m xed question of law and fact. See Cuyler, 446 U S. at 342.
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that given the possible decisions he could have nade as an
attorney, he undertook a course of action that benefited hinself
whi | e hindering Beets's defense. Sinply put, an actual conflict is
denonstrated when a defendant objectively shows that his interest
and his attorney's interest diverged with respect to a materi al
factual or legal issue or to a course of action, and such a
di vergence occurred in this case. 38

2. Separating the Existence of a Conflict from the
Effect of a Conflict

The majority al so contends that there was no actual conflict
in the context of the nedia rights contract "because . . . [t]he
record does not denonstrate that the contract induced Andrews to
conprom se his zeal ous representation of Beets in favor of his own

pecuniary interest." Beets, F.3d at *43. Simlarly, in the

| awyer as witness context, the majority contends that there was no

actual conflict "[b]ecause Andrews's potential testinony for Beets

Until the panel's decision (which echoes in the majority
opi nion), there had been no question that the conflict inquiry is
objective in the ordinary civil context. For exanple, in
situations where a law firmis alleged to have a conflict of
interest stemmng fromserial representation, whether the
attorneys in that firmrecogni zed or even knew about the conflict
is not controlling. |Instead, if an objective standard is net,
i.e. if the "prior representations are substantially related to
the present case," then "the court wll irrebuttably presune that
rel evant confidential information was disclosed during the forner
period of representation.” In re Anerican Airlines, 972 F. 2d
605, 614 (5th Cr. 1992), cert. denied, 113 S. C. 1262 (1993).
In such cases, there is little doubt that a law firm could not
avoid disqualification by protesting that it neither believed nor
realized that it had a conflict of interest. See In re Mrtin,
817 F.2d 175, 182 (1st Cr. 1987) (noting that in exam ning
whet her an actual conflict of interest exists, "[s]incerity or
protestations of good faith, no matter how genuine, wll not be
enough. The test nust be nore [of] an objective one.").
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was cumul ative, [and] he was not a necessary wtness for her
def ense. " Id. at *40. As | have pointed out above, this
conclusion has no factual support in the record. As a |egal
conclusion, it has no support in the case |aw surroundi ng Cuyler;
det erm ni ng whet her there was an actual conflict (as distinguished
from determ ning whether the Sixth Anendnent has been viol at ed)
does not require a show ng of an adverse effect.

As the majority concedes, Cuyler incorporates a standard | ess

rigorous than Strickland. See Strickland, 466 U S. at 692 (noting

that unli ke general ineffective assistance of counsel clains, the
crimnal justice system "maintain[s] a fairly rigid rule of
presunmed prejudice” in the conflict of interest context). The
reason for this lighter burden in conflict cases is clear. As t he
Suprene Court has noted, it "is difficult to neasure the precise
effect on the defense of representation corrupted by conflicting

interests," Strickland, 466 U.S. at 692, and accordingly, the Court

has "refused to indulge in nice calculations as to the anmount of
prejudice attributable to the conflict."” Cuyler, 446 U S. at 349
(internal quotation omtted). The majority, however, engages in
such a calculation to determ ne whether a conflict even exi sted.
The question of whether there actually was a conflict plays an
inportant role in separating cases where interests diverge -- i.e,
where the attorney places his own or another's interest above the
client's interest -- from those situations where the conflict
remai ns potential. Whet her the conflict actually affected the

representation is a separate inquiry fromthe question of whether
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there was an actual conflict. Even when addressing whether a
conflict had an adverse effect, the degree of prejudice caused by
the conflict is not material once any real effect is shown. See
Cuyler, 446 U. S. at 349 ("[A] defendant who shows that a conflict
of interest actually affected the adequacy of his representation
need not denonstrate prejudice."). 3

The rule that the nmajority espouses goes even further than
that prohibited in evaluating actual effect. The majority
col l apses the question of effect into the question of actual
conflict. Just as it is inproper to evaluate a foregone strategy's
potential for success when determ ni ng whether there is an adverse
effect, it is also inproper to evaluate that strategy's potenti al
for success when determ ni ng whether there is an actual conflict of

i nterest.*

Circuit courts have frequently applied this principle.
Thus, as the First, Second, and Third Crcuits have not ed:

[a defendant first] nust denonstrate that sone

pl ausi bl e alternative defense strategy or tactic m ght
have been pursued. He need not show that the defense
woul d necessarily have been successful if it had been
used, but that it possessed sufficient substance to be
a viable alternative. Second, he nust establish that
the alternative defense was inherently in conflict with
or not undertaken due to the attorney's other |oyalties
or interests.

W nkl er
alteration in original) (enphasis adde added)) accord Fahey, 769

nkler, 7 F.3d at 309 (quoting Ganbi no, 864 F.2d at 1070

I

2d at 836; see al so Foxworth v. VﬂlﬂMﬁlqht, 516 F.2d 1072, 1077
7

i

(altera
F
n.7 (5th Gr. 1975) (noting, before Cuyler or Strickland, that
[I]f an actual, significant, conflict is found . . . the degree
of prejudice is not to be considered.").

There had been sone question in this court about the other
aspect of the test articulated in Cuyler; that is, whether a
petitioner was required to show that an actual conflict of
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L. VWH CH STANDARD -- CUYLER OR STRI CKLAND?

The majority holds that Strickland (rather than Cuyler)

governs the analysis of Beets's claim The majority contends
that Cuyler's analysis is applicable only to conflicts stemm ng
fromnmultiple representation, and it opines that "Strickl and
offers a superior framework for addressing attorney conflicts

outside the nultiple or serial client context." Beets, F. 3d

at *14. First, | disagree wwth the majority's concl usion that
Cuyl er and the other Suprene Court cases addressing attorney
conflicts support its decisionto limt Cuyler to the multiple
representation context.

Second, drawi ng on those cases and on sone of the cases at
the circuit level that apply Cuyler to attorney-client conflicts,
| would apply Cuyler to a conflict between the attorney and his
client which has a highly particularized and powerfully focused
source, of a kind not frequently or normally encountered in the
practice of law. It is these exceptional situations, where the

di vergence between the |lawer's self-interest and his client's

interest actually affected his representation. In Baty v.

Bal kcolm 661 F.2d 391, 395 (5th Cr. Unit B Nov. 1981), cert.
deni ed, 456 U. S. 1011 (1982), we stated our belief that "a

requi renent of proof of adverse effect of a conflict of interest
on counsel, in addition to proof of an actual conflict, was not
the intent of the [Suprene] Court in Cuyler." Baty, 661 F.2d at
397 n. 13. After the Suprene Court's decision in Strickland, we
revisited that determ nation, holding that "proof of sone adverse
effect is required before prejudice will be presuned froma
show ng that the attorney had an actual conflict of interest."
Nealy v. Cabana, 782 F.2d 1362, 1365 (5th Cr.), cert. denied,
479 U. S. 819 (1986). In none of those cases, however, did we
suggest a different standard for determning the first prong of
the Cuyler inquiry -- whether there was an actual conflict.
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i nterest poses an extraordinary threat to the |awer's duty of

| oyalty, that warrant the protection of Cuyler. As this court
and ot her courts have recognized, the conflict stenmng froma
media rights contract is such a conflict, as are the conflict
arising fromthe kind of contingent fee arrangenent at issue in
Wnkler and the conflict arising froman attorney's invol venent
in the allegedly crimnal conduct of his client. |If we reserve
Cuyler for extraordinary attorney-client conflicts of that sort,

not normally encountered in |aw practice, and we apply Strickl and

to alleged deficiencies in an attorney's performance having their
sources in the nore common incidents of the attorney-client
relati onship, we avoid having the Cuyler exception swallow the
Strickland rule. At the sane tine we preserve the benefit of the
Cuyler inquiry for those exceptional cases that lie at the heart
of the principles animating it.

A Conflict of Interest Jurisprudence

To test the majority's hypothesis that Cuyler applies only
to multiple representation cases, | look first at what the

Suprene Court and other courts have said about attorney

conflicts. It is well-settled that "[w] here a constitutional
right to counsel exists . . . there is a correlative right to
representation that is free fromconflict of interest."” Wod,

450 U. S. at 271; see also Cuyler, 446 U S. at 335; Holl oway v.

Arkansas, 435 U. S. 475 (1978). The Suprene Court revisited
Cuyler in Wod v. Georgia, 450 U S 261 (1981), and it applied

its franmework to a conflict created by a third-party's paynent of
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counsel. After examning the record, the Court noted that the
def endants' enpl oyer had paid for the defendants' | egal
assi stance, for the defendants' bond fees, and for sone of the
other fines that the defendants incurred, but it had failed to
pay the fines which resulted in the defendants' incarceration.
Wod, 450 U.S. at 267. The Court further observed that:

The fact that the enployer chose to refuse paynent of

these fines, even as it paid other fines and paid the

suns necessary to keep petitioners free on bond in this

case, suggests the possibility that it was seeking --

inits owm interest -- a resolution of the equal

protection claimraised [in the case].
Id. (footnote omtted). The Court recognized that because the
attorney was being paid by the enployer, and was therefore the
enpl oyer's agent, there was a "clear possibility of conflict of
interest." 1d. In light of this possibility, the Court remanded
the case to the state court, instructing the lower court to apply
the Cuyler framework and to determ ne "whether the conflict of
interest that th[e] record strongly suggests actually existed at
the time of the probation revocation or earlier.” |d. at 273.

The Suprenme Court next discussed conflicts of interest in
Strickland. In that case, the Court was called upon to determ ne
the "proper standards for judging a crimnal defendant's
contention that the Constitution requires a conviction . . . to

be set aside because counsel's assistance at the trial . . . was

ineffective." Strickland, 466 U. S. at 671

Not abl y, when describing the standard for evaluating the
prejudicial effect of a counsel's failings, the Court
di stingui shed ineffectiveness clains predicated on conflicts of
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interest. Specifically, the court noted that these clains
warranted a |limted presunption of prejudice, stating that
"prejudice is presuned when counsel is burdened by an actual

conflict of interest.” Strickland, 466 U S. at 692 (citing

Cuyler, 446 U. S. at 345-50). Wen there is an actual conflict,
the Court enphasized that "counsel breaches the duty of |oyalty,
perhaps the nost basic of counsel's duties.” [d. Additionally,
the Court found that a |imted presunption of prejudice was
warranted because "it is difficult to nmeasure the precise effect
on the defense of representation corrupted by conflicting
interests.” Id. Further, the Court reasoned that "[g]iven the
obligation of counsel to avoid conflicts of interest and the
ability of trial courts to nmake early inquiry in certain
situations likely to give rise to conflicts, it is reasonable for
the crimnal justice systemto nmaintain a fairly rigid rule of
presunmed prejudice for conflicts of interest.” 1d. (citation
omtted).

The Suprenme Court has not specifically addressed whet her
Cuyl er applies to cases involving conflicts stemm ng from sources

other than nultiple representation. See Illinois v. Washi ngton,

469 U. S. 1022, 1023 (1984) (Wite, J., dissenting fromdenial of
certiorari). Nevertheless, as the majority concedes, this court,
as well as every circuit court facing the issue, has applied the

rule of Cuyler to many types of conflicts of interest.* In

For cases applying Cuyler, see Garcia v. Bunnel, 33 F.3d 1193,
1198 n.4 (9th G r. 1994) (applying the Cuyler standard to
conflict created by attorney accepting job with prosecution
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fact, the Seventh, Ninth, and Eleventh Grcuits have applied the
Cuyler framework to conflicts stemmng fromnedia rights

contracts. See United States v. Marrera, 768 F.2d 201, 205-09

(7th Gr. 1985) (enploying Cuyler framework to clai m predicated
on "conflict of interest between [the] |awer's financi al
interest in proceeds fromthe novie rights and [defendant's]

interest in acquittal"), cert. denied, 475 U S. 1020 (1986);

Zanora v. Dugger, 834 F.2d 956, 960 (11th G r. 1987) (noting that

"[t] he standard devel oped in Cuyler has been applied to cases in

office prior to trial, but noting that "[i]t is not logically
necessary that the approach of [Cuyler] also apply to conflicts
bet ween a defendant's and the attorney's own personal interests;
however, we conclude that precedent so requires"), cert. denied,
115 S. C. 1374 (1995); Wnkler v. Keane, 7 F.3d 304, 307 (2d
Cir. 1993) (applying Cuyler to conflict created by attorney
wor ki ng on contingency fee in crimnal case), cert. denied, 114
S.Ct. 1407 (1994); United States v. Sayan, 968 F.2d 55, 64-65
(D.C. Cr. 1992) (upholding application of Cuyler's adverse
effect test to alleged conflict created by | awer's fear of
antagoni zing judge); United States v. M chaud, 925 F. 2d 37, 40
(st Gr. 1991) (analyzing conflict of interest stemm ng from
attorney's association with prosecuting |IRS under Cuyler
framework); United States v. Horton, 845 F.2d 1414, 1418-21 (7th
Cir. 1988) (applying Cuyler to conflict generated by defense
attorney's candidacy for U S. Attorney); United States v.
Andrews, 790 F.2d 803, 811 (10th Cr. 1986) (finding that Cuyler
applies in situations involving "counsel's ability to represent
his client fairly, loyally or inpartially"), cert. denied, 481
U S. 1018 (1987); Roach v. Martin, 757 F.2d 1463, 1479 (4th Cir.)
(appl yi ng Cuyl er when alleged conflict of interest was rooted in
fact that defense attorney was under investigation by state bar
grievance conmttee), cert. denied, 474 U S. 865 (1985); Ware v.
King, 694 F.2d 89, 92 (5th Cr. 1982) (per curian) (using Cuyler
framework to anal yze claimof conflict of interest stemmng from
separate civil and crimnal |awsuits pendi ng between defense
counsel and prosecutor), cert. denied, 461 U S. 930 (1983);
United States v. Knight, 680 F.2d 470, 471 (6th Cr. 1982) (per
curianm) (undertaking Cuyler analysis in evaluating clai mof
conflict of interest stemm ng from attorneys' know edge that they
were under investigation for stealing docunents during trial),
cert. denied, 459 U S. 1102 (1983).
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whi ch defendants argue that their |lawers were nore interested in

publicity than in obtaining an acquittal," and enploying the

Cuyler analysis); United States v. Hearst, 638 F.2d 1190, 1193

(9th Gr. 1980) (recognizing that the conflict in Cuyler was
based on multiple representation, and observing that the case
before it was "based on private financial interests" of the

| awyer, but applying Cuyler because "[t]hese differences are
immaterial."), cert. denied, 451 U S. 938 (1981).

Neverthel ess, the majority boldly asserts that all of these
ot her courts have m sread Cuyler and the Suprene Court's
subsequent cases, stating that "[o]ne cannot read Cuyler [as]
analyz[ing] conflicts of interest in a context broader than that

of nmultiple client representation.” Beets, F.3d at *15. As

noted above, however, the Suprene Court did just that in Wod,
applying Cuyler to a conflict of interest stemmng fromthe fact
t hat defendants' counsel was being paid by a third party. The
majority attenpts to distinguish this case by stating that the
"l awer was at least in the functional equivalent of a joint
representation. . . . Both the theater and the enpl oyees
expected himto advance their interests, yet to serve one m ght
require himto fail the others, while doing nothing could harm

both." Beets, F.3d at *18. The nmajority forces Wod into

the multiple representation category by focusing on the comon
denom nator of all conflicts: divided |oyalties or divergent
interests between two or nore entities.

B. Di vided Loyalties: The Ethical Principles
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The majority accurately notes that representation of two or
nmore clients whose interests are best served by divergent
litigation tactics presents a situation in which an attorney's
| oyalties may be pulled in different directions by his various
clients. Wen such a situation arises, an attorney nmay be forced
to choose the interest of one client at the expense of the
interest of the other client, or the attorney nmay choose to do
not hi ng and neglect the interests of both clients. See Ceoffrey

C. Hazard & W WIlliam Hodes, 1 The Law of Lawering 8§ 1.7:101

(2d ed. Supp. 1992); Model Rules of Professional Conduct Rule
1.7, 1.9 (specifically addressing conflicts of interest arising
fromconcurrent representation and serial representation).

Mul tiple representation situations, however, are not the
only circunstances in which a conflict of interest may test an
attorney's duty of loyalty. A lawer's duty of loyalty may al so
be conprom sed when his own interests diverge fromhis client's
interests. See Wlfram supra, § 7.1.3, at 317 ("The principle
of loyalty runs throughout conflicts thinking but is nost
prom nent in the areas of sinultaneous conflicts and conflicts
involving the |lawer's personal interests."). |In fact, the
general rule against conflicts of interest provides that "[a]
| awyer shall not represent a client if the representation of that
client may be materially limted by the |awer's responsibilities
to another client or to a third person, or by the | awer's own
interests.” Mdel Rules of Professional Conduct Rule 1.7(b); see

also Wl fram supra, 8 7.1.2, at 315 (describing how an ol der
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version of the rules governing conflicts "deal[t] with two
central situations -- when a | awer's personal interests clash
wth those of a client and when a | awer represents at the sane
time clients wwth differing interests"). This potential for a
conflict rooted in the attorney's self-interest is so severe that
t he Mbdel Rule of Professional Conduct 1.8 is devoted al nost
entirely to prohibitions and restrictions ained at preventing
such conflicts. The reason for these rules is clear. Just as
an attorney's loyalty may be pulled in different directions by
clients' divergent interests, an attorney's |loyalty can be sorely
tested when his own self-interest runs counter to the interests
of his client.

Thus, the majority's attenpt to draw the Cuyler line at
multiple representation is ill-considered, for there is no
| ogi cal reason why the distinction could not be used to classify
all conflicts (including those involving the attorney's self-

interest) as "multiple representations.” Sinply put, there is no

For exanple, Mbddel Rule 1.8(a) restricts an attorney from
entering into business transactions with a client. Simlarly
Rule 1.8(d) prohibits an attorney fromacquiring nmedia rights
froma client prior to the conclusion of the representation of
that client. Rule 1.8(f) severely restricts the ability of an
attorney to receive conpensation from soneone other than his
client, and Rule 1.5(d)(2) prohibits attorneys fromentering into
contingent fee arrangenents in crimnal cases. See also State
Bar Rules, art. X, 8 9, DR 5-101(A) (Texas Code of Professional
Responsibility) (1984) ("[A] | awer shall not accept enpl oynent
if the exercise of his professional judgnent on behalf of his
client wwll be or reasonably may be affected by his own
financi al, business, property, or personal interests."); Hazard &
Hodes, supra, 8 1.8:101 (noting that many of the transactions
prohibited in Model Rule 1.8 "involve transactions in which the
lawer's own self-interest threaten to adversely affect the
quality of the representation to be provided").
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intuitive reason why the Cuyler line should be drawn at conflicts
where the interests of only third parties cause the divergence
facing the attorney, as distinguished fromconflicts where the
interest of the attorney hinself causes the divergence that he
confronts. Indeed, there is a powerful intuitive reason why, in
sone situations, that line should not be (and has not been) drawn
there. There are exceptional conflicts involving the attorney's
self-interest that, human nature being what it is, are far nore
likely to inpair the lawer's ability to satisfy his duty of
loyalty to his client than are the nore ordinary conflicts
bet ween clients.

C. Where Should the Cuyler Line Be Drawn?

| recognize that not every conflict of interest pitting a
|awer's self-interest against his client's interests shoul d
trigger the analysis outlined in Cuyler. As one comrentator

notes, "[i]n a sense, every representation begins with a | awer-

client conflict. |If the representationis for a fee, the
| awyer's economc interest wwll be to maxim ze the anount of the
fee and the client's will be to mnimze it." WIlfram supra, 8§

7.1.1, at 313. Conversely, if the representation is for a flat
fee, the attorney's interest will be to mnimze the anount of
time spent on the case, and the client's interest will be to
maximze it. Simlar conflicts inure in any contract for the
sal e of goods or services; the seller's interest is to nmaxim ze

t he anbunt the buyer spends and minimze his own costs, and the
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buyer's interest is to mnimze the anount that he spends and
maxi m ze the quality of the goods or services.

Thus, the Cuyler exception would swallow the Strickland rule
if it were applied to every case in which a crimnal defendant
conplains that his lawer failed to investigate a witness or a
def ense, neglected to performan experinent, did not hire a
W tness, or otherwise failed to take action because the attorney
decided that it was not worth the tinme or the expense. W have
recogni zed that Cuyler is not neant to cover these types of

cases. Strickland appropriately governs clains for failure to

i nvestigate*® and the like, and courts have had little difficulty
in treating such clains under Strickland's ineffectiveness

rubric. See, e.q., Wllians v. Calderon, 52 F.3d 1465, 1473 (9th

Cir. 1995) (refusing to apply Cuyler when a defendant alleged

that "the fact that paynent for any investigation or psychiatric
services could have cone from counsel's pocket forced counsel to
choose between [the defendant's] interests and his own"); United

States v. Zackson, 6 F.3d 911, 921 (2d G r. 1993) (finding that

Strickland, not Cuyler, was applicable to a claimthat defense
counsel was "plagued by a conflict of interest, nanely that he
was under enornous tine constraints in regard to prior trial

commi tments" (internal quotations omtted)); Yohey v. Collins,

985 F.2d 222, 227 (5th GCr. 1993) (finding that a failure to hire

Strickland itself was a claimfor failure to investigate,
and in adopting its test, the Court noted that Strickland's
standard "require[d] no special anplification in order to define
counsel's duty to investigate." Strickland, 466 U S. at 690.
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an expert was not a conflict in the Cuyler sense and appl yi ng
Strickland to the alleged conflict).*
In addition to conflicts that are nore properly treated

under Strickland as clains about conpetence and diligence, there

are other attorney-client conflicts frequently or normally
encountered in the practice of law that will be better handl ed

under Strickland. For exanple, the conflict clained to exist in

United States v. Sayan, 968 F.2d 55, 64-65 (D.C. Cr. 1992),

involving a | awer who allegedly failed to request a conti nuance
because he was afraid the judge woul d take action agai nst himand
his law firmif he nmade such a request, would arise with sone
frequency, as would the conflict clained to exist in Zanora v.
Dugger, 834 F.2d 956, 960 (1ith G r. 1987), that the | awer was
nmore concerned with publicity than with his client's fate. Both
t hese charges can be made, with sone credibility, in a good

nunber of cases, and where they formthe basis for a claimfor

In differentiating between conflicts that nerit the nore
stringent test of Strickland and conflicts that warrant the
Cuyl er net hodol ogy, courts may, as instructed to do in Strickland

when determ ning the reasonabl eness of attorney conduct, receive
sone gui dance from prevailing norns of professional
responsibility. Ineffective assistance clainms rooted in the
failure to investigate or to devote proper attention to a case
have rightfully been treated under the uncontroversial standards
of conpetence and diligence. See Strickland, 466 U S. at 690;
Zackson, 6 F.3d at 921; Mddel Rul es of Professional Conduct Rule
1.1. ("A lawer shall provide conpetent representation to a
client. Conpetent representation requires the |egal know edge,
skill, thoroughness and preparation reasonably necessary for the
representation."); Mdel Rules of Professional Conduct Rule 1.3
("A lawer shall act with reasonable diligence and pronptness in
representing a client.").
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post-conviction relief, they should be eval uated under Strickl and.

While the great majority of alleged attorney-client
conflicts arising in post-conviction proceedings -- those
frequently or nornmally encountered in the practice -- will be

better handl ed under Strickland, there are exceptional conflicts

between an attorney's self-interest and his client's interest,
stemmng fromhighly particul arized and powerfully focused
sources, of the sort not normally encountered in | aw practice,
that demand the application of Cuyler. A nedia rights contract
is such a source,* as are the kind of contingent fee arrangenent
at issue in Wnkler and an attorney's involvenent in the

all egedly crimnal conduct of his client. These circunstances
present situations so fraught with the tenptation for the | awer
to sacrifice his client's best interest for his own benefit that
they constitute particularly serious threats to the duty of

| oyalty. Not coincidentally, the Suprene Court and | ower courts
have applied the Cuyler presunption to these very types of

cases. 46

The majority states that "[t]he dissent has agreed that a
W t ness/ advocate conflict alone is not the sort that even under
their approach should be governed by a Cuyler inquiry." Beets,
F.3d at *43. To the contrary, a w tness/advocate "conflict"
having its source in a nedia rights contract, as nmay be the case
here, is exactly the kind of conflict that should be governed by

Cuyl er.

For exanpl es of these cases see Wod, 450 U. S. at 271-72
(applying Cuyler to a case in which a defense attorney was paid
by a third party with a possibly conflicting interest); Wnkler,
7 F.3d at 308 (using Cuyler in a case where a crimnal defense
attorney was paid on a contingency fee basis); Marrera, 768 F.2d
at 207 & n.6 (enploying Cuyler's framework to a conflict based on
a lawer's financial interest in nedia rights); Hearst, 638 F.2d
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The majority posits that in these cases, unlike in the
multiple representation context, the risk of prejudice is not
plain, and that "[w] hen the duty of loyalty is challenged by an
attorney's self-interest, the range of possible breaches . . . is

virtually limtless." Beet s, F.3d at *26. | disagree.

The risk is all too plain. Further, Cuyler has been the |law for
fifteen years, and it cites precedents at the circuit |evel

(including this circuit's decision in Foxworth v. Wainwight, 516

F.2d 1072 (5th Cr. 1975)), that are even older. The inescapable
fact is that the courts have not had difficulty with the boundary
probl ens described by the majority, as courts have been able to
separate ordinary ineffective assistance clains (even those
dressed in conflict |anguage) fromthe exceptional cases that
warrant the Cuyler standard. But even if we do encounter
problenms with cases at the boundaries, that is no reason to
change the rule in a case that |lies at the heart of the
principles animating Cuyler.

In short, there is no authority whatsoever for limting
Cuyler to the nmultiple representation situation, and, as many
courts have recognized, it nmakes no sense to do so in those
exceptional cases where an attorney's self-interest poses a
serious threat to the duty of loyalty.

V. SUMVARY

at 1193 (sane); Acevedo, 891 F.2d at 610-11 (enpl oying the Cuyler
test to a situation in which an attorney nay be involved in the
crimnal conduct that his client is alleged to have commtted).
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Under Cuyler, relief is proper on a Sixth Amendnent clai m of
i neffective assistance of counsel when a defendant
"denonstrate[s] that an actual conflict of interest adversely
affected his lawer's performance.” Cuyler, 446 U. S. at 348. 1In
the instant case, Andrews was faced with an actual conflict
because, while Beets's interest lay in having Andrews w t hdraw
and testify, Andrews's interest lay in remaining as her counsel,
because only then would he be entitled to the potentially
lucrative nedia rights. Additionally, because Andrews did not
w thdraw and testify, Beets's representation was adversely
affected. A Sixth Arendnent violation will be shown if the
district court concludes that the conflict was the cause of
Andrews's failure to withdraw and testify. | would vacate the
district court's judgnent and remand with instructions to resolve
that issue. |f the district court concludes that the conflict
was the cause of Andrews's failure to withdraw, then a Cuyler
cl ai m has been successfully established and the judgnent granting
the wit would be reinstated. |If the district court concludes
that the conflict was not the cause of Andrews's failure to

withdraw, then that failure should be eval uated under Stri ckl and.

Under that test, Beets has failed to show prejudice, i.e., that
the result of her trial would have been different had Andrews
wi thdrawn and testified. In that case, the wit should be

deni ed.
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