IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-8269

PHYLLI S WOODALL, ET AL.,
Pl aintiffs-Appellants,
ver sus
THE I TY OF EL PASO, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Western District of Texas

(April 21, 1992)

ON PETI TI ON FOR REHEARI NG AND SUGGESTI ON FOR REHEARI NG EN BANC
(Opi nion January 9, 1992, 5th Gr. 1992, @ F.2d _ )

Bef ore REAVLEY and JONES, Circuit Judges.”’
PER CURI AM

The court withdraws its discussion entitled "Unavail abl e
Land under Renton" contained in Part A of its opinion (950 F.2d
258) because the court regards that discussion unnecessary to
decide this case. The cross-reference fromthe remai nder of the
opi nion back to Part I1.A (id. at 262) should al so be consi dered

del et ed.

“Chi ef Judge Charles O ark was a nenber of the original
panel but resigned fromthe Court on January 15, 1992, and
therefore, did not participate in this decision. This matter is
bei ng decided by quorum 28 U S.C. 46(d).



W reiterate, however, our conclusion that the jury received
an i nadequate instruction under the facts of this case. The
record offers no clue as to how the jury determ ned what | and not
forecl osed to adult businesses by El Paso's ordi nance was
physically or legally inpossible for themto | ocate upon.? It
appears that many acres offered by the city partook of such
di sabli ng physical or |egal characteristics, yet the jury's
findi ngs bear no resenbl ance whatever to any concei vabl e theory
of inclusion or exclusion of such parcels.

In so holding, we do not endorse appellants' fornulation
that land is not available for use by the adult businesses if it
woul d be "unreasonabl e" to expect adult businesses to relocate
there. Rather, the jury should have been instructed, in addition
to the substance of the charge given, that land wth physica
characteristics that render it unavail able for any kind of
devel opnent, or |egal characteristics that exclude adult
busi nesses, may not be considered "available" for constitutional

pur poses under Renton. Renton held that "the First Amendnent

requires only that [El Paso] refrain fromeffectively denying
[ appel | ants] a reasonabl e opportunity to open and operate [adult

busi nesses] within the city. Renton, 475 U. S. at 54, 106
S.C. at 932. When Renton stated that the theater owners "nust
fend for thenselves in the real estate market, on an equal

footing with ot her prospective purchasers and | essees,"” id., the

! The adult busi nesses made no contention on, and we do not
address, the relationship between the econom cs of site |ocation
and the constitutionality of an adult business zoning ordi nance.
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Court obviously contenplated that there was a "market" in which
busi nesses coul d purchase or |ease real property on which

busi ness could be conducted. A real estate market that provides
no opportunity to conpete cannot provide a reasonable opportunity
to do so. Cities that allocate only land that is conpletely
unsui table froma | egal or physical standpoint for adult business

use do exactly what the court proscribed in Renton: effectively

suppress protected speech.

The petition for rehearing is otherwi se DENIED. A nenber of
the court in active service having requested a poll on the
reconsi deration of this cause en banc, and a majority of the
judges in active service not having voted in favor of it,

rehearing en banc i s DEN ED



