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Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore REYNALDO G GARZA, GARWOOD, and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Plaintiff brought this diversity suit as receiver for an
i nsol vent insurance carrier, Transit Casualty Conpany, against a
Transit i1nsured, Dickson Welding, Inc., for additional premuns
all egedly earned under two policies. Dickson Wl ding denied that
nmore premuns were due asserting several def enses and,
alternatively, inpleaded its broker, Al exander & Al exander ("A &
A'). The jury found Transit barred from recovering additional
prem uns. The district court entered judgnent for D ckson Wl di ng
and dismssed all third-party clains. Transit appeals, and A & A
moves to dismss the appeal as to A & A For the follow ng
reasons, we reverse the judgnent on the jury verdict and grant A &

A's notion.

| . THE CLAI M5, DEFENSES, AND ASSI GNED ERRORS

The Transit policies provide for an advance prem um based on



estimated exposures and for an adjustnent of prem um based on
actual exposures as determned from an audit after the policy
peri od. Al t hough Dickson Wlding willingly paid the advance
prem uns, it refused to pay additional prem uns clai ned pursuant to
audi ts. Transit's receiver brought this suit against Dickson

Wl ding for the additional prem uns.

The i ssues on this appeal concern Di ckson Wl di ng' s def enses.
Maddox, an agent working for Dickson Wl ding's broker, A & A
all egedly prom sed D ckson Wel di ng coverage under policies with a
fixed premum not subject to adjustnent or audit. Di ckson
Wl ding's first defense was reformation: Dickson Wl ding argued
that the policies should be refornmed to reflect the flat-rate
prem uns prom sed by Maddox and A & A Ref ormati on was a bench
i ssue, and the court rejected the defense: it would not rewite
the policy to reflect a flat-rate because it found neither nutual

m st ake nor m stake by one party and fraud by the other.

Di ckson Wl di ng asserted three ot her defenses that went to the
jury: equitabl e estoppel, apparent authority, and in pari delicto.
In the estoppel defense, Dickson WIlding asserts that it
justifiably relied in good faith on sone representation of Transit
or Transit's agent, Mro and Associates, and that D ckson Wl di ng
acted to its detrinent because of that reliance. Transit noved for
a directed verdict on D ckson Wl ding's estoppel defense, but the
court denied the notion. The apparent-authority defense concerns

whet her Transit is bound by the actions of its "apparent" agent,



M ro: Di ckson Wel ding asserts that because it was justified in
assumng that Mro had the authority to perform acts to bind
Transit, Transit is bound by Mro's acts. The defense of in par

delicto, neaning "of equal fault," bars a plaintiff fromrecovering
damages if his | osses are substantially caused by activities which

the law forbids himto do

Transit assigns as errors the denial of its notions for
directed verdict, for a judgnent notw thstanding the verdict, and
for a new trial. Transit also asks us to consider whether the
verdi ct was erroneous and unreasonable.! Transit also clains that
the jury was inproperly instructed regardi ng reasonable reliance,
which is an essential elenent of both the estoppel and apparent

aut hority defenses.

1. THE MOTI ONS TO TAKE THE CASE FROM THE JURY

A. Estoppel .

At the close of Transit's evidence agai nst Di ckson Wl di ng,
Transit noved for a directed verdi ct on estoppel and wai ver, urging
that neither could be a defense, apparently because of the | ack of

evidence of the elenent of reasonable reliance.? The court

This issue was rai sed before the district court in a notion
for newtrial. 6 R 1442. W do not review verdicts directly.
Coughlin v. Capitol Cenent Co., 571 F.2d 290, 297 (5th Cr.1978).
Accordingly, we consider this challenge to the verdict as part of
the notion for new trial

2After the district court ruled against Dickson Wl ding on
the bench issue of reformation, Dickson Wl ding' s attorney asked
whet her the ruling enconpassed the wai ver or estoppel issue. The



initially granted the notion for directed verdict, rejecting waiver
and finding a different essential el enent of estoppel |acking: the
good faith of Dickson Wlding (through its president, Marcus
Di ckson). Both the good faith of the party seeking to invoke the
doctrine of equitable estoppel and reasonable reliance on the
representation are required for application of the defense. See
W ki nson v. WIkinson, 323 So.2d 120, 126 (La.1975); Westenberger
v. Louisiana Dep't of Educ., 333 So.2d 264, 271 (La.Ct.App.1976).
The trial judge was evidently not inpressed wth the suggestion
that there was no evidence of reasonable reliance, as he did not

mention reasonable reliance in his ruling.

After a recess, the district judge rescinded his ruling in

order to consider the evidence in Dickson Wl ding's cross-claim

nmoti on on estoppel was raised in the foll ow ng exchange:

THE COURT: Well, to the extent that [estoppel or

wai ver] may be a jury issue, it seens ... M. Christy
that you are noving for a directed verdict on the

i ssue of estoppel.

MR CHRI STY: No.

THE COURT: M. de Klerk [Transit's attorney], are you
moving for a directed verdict?

MR. DE KLERK: Yes, Your Honor.

THE COURT: Now, tell ne why.

MR, DE KLERK: ... [T]he estoppel and the waiver
argunent is not sonething that can be used as a defense
under the circunstances of this case and bearing in

m nd the evidence that's been heard.

THE COURT: ... Did you have sonething el se?

MR, DE KLERK: Your Honor, | just wanted to nention the
concept of reasonable reliance once again.



against A& A At the close of all the evidence, the court assuned
that all notions were renewed and denied Transit's notion for
directed verdict on the estoppel question. Transit |ater noved for
a j udgnment notw t hstanding the verdict, reiterating its argunent on

estoppel and addi ng an argunent on apparent authority.

We reviewthe rulings on the notions for directed verdict and
judgnent notwi thstanding the verdict de novo, under the sane
standard applied by the district court: wunder either notion, "[i]f
the facts and inferences point so strongly and overwhelmngly in
favor of one party that the Court believes that reasonable nen
could not arrive at a contrary verdict," then the notion shoul d be

granted. Boeing Co. v. Shipnman, 411 F.2d 365, 374 (5th Cr.1969).

As to the defense of estoppel, we agree with the district
court that reasonabl e people could indeed differ on the question of
estoppel, particularly the good faith of Dickson Wlding (as
represented by M. Dickson), which was the basis of the court's
initial ruling. For exanple, Maddox of A & A testified that he
relied on representations of Mro enployees that Transit policies
were being sold with fixed-rate prem uns, and M. Dickson testified
that he relied on Maddox. The jury no doubt resol ved the question
of Di ckson Wel ding's good faith by assessing M. Di ckson's deneanor
and credibility. Additionally, an expert testified that audits
were not mandatory and could be waived, although there was
conflicting testinony. Finally, sone evidence showed Mro often

wai ved audits notw t hstandi ng standard-form | anguage requiring an



audi t.

Because reasonable persons could differ regarding D ckson
Wl ding's good faith and the reasonabl eness of its reliance, the

trial court correctly allowed the defense of estoppel to go to the

jury.

B. Apparent Authority.

Transit did not nove for a directed verdict in its favor on
Di ckson Wl di ng' s defense of apparent authority, but did nove for
a judgnent n.o.v. on that defense. In its notion for judgnent
n.o.v. and on this appeal, Transit attenpts to tie the
apparent -authority defense to the estoppel defense, on whichit did
move for directed verdict: Transit urges that the facts nmandate a
judgnent notwithstanding the verdict whether the issue is
"Justifiable reliance" for estoppel or "reasonable reliance" for

apparent authority.

If a party has not noved for a directed verdict on an issue
yet seeks judgnent n.o.v. on that issue, our review is extrenely
limted. Seidman v. Anerican Airlines, 923 F.2d 1134, 1138 (5th
Cr.1991); see also Fed. R Civ.P. 50(b).3 In such cases "our

inquiry is restricted to whether there was any evi dence to support

5The Rule in effect at the tinme of trial provided that "a
party who has noved for a directed verdict nay nove to have the
verdi ct and any judgnent entered thereon set aside and to have
judgnent entered in accordance with the party's notion for a
directed verdict." Fed.R CGv.P. 50(b) (anended 1991).



the jury's verdict, irrespective of its sufficiency, or whether
plain error was commtted which, if not noticed, would result in
mani fest m scarriage of justice." Seidman, 923 F.2d at 1138
(citing Hnojosav. Gty of Terrell, Tex., 834 F.2d 1223, 1228 (5th
Cr.1988), cert. denied, 493 U S. 822, 110 S.Ct. 80, 107 L. Ed. 2d 46

(1989)) (enphasis in original).

Apparent authority is a judicially created concept of
est oppel which operates in favor of athird party (D ckson Wl di ng)
seeking to bind a principal (Transit) for the unauthorized act of
an apparent agent (Mro). See Boulos v. Mrrison, 503 So.2d 1, 3
(La.1987). For the doctrine of apparent authority to apply, the
principal nmust first act to manifest to an innocent third party the
al l eged agent's authority. Second, the third party nust rely
reasonably on the manifested authority of the agent. | d. The
testinony that audits could be waived and that Mro often waived
audits in spite of contractual | anguage requiring audits
constitutes evidence that would support a finding that D ckson
Wl ding's or Maddox's reliance on a representation that the audits
were wai ved was reasonable. Accordingly, the notion for directed
verdict on the issue of apparent authority was also properly

deni ed.

I11. THE JURY CHARGE ERROR
Transit next asserts that the court inproperly charged the
jury about reasonable reliance, an el enent of both the estoppel and

apparent-authority defenses. Dickson Welding urges that we need



not consider this assigned error because the jury may well have
based its judgnent on the in pari delicto defense. Thus, D ckson
Wel di ng argues, because an independent basis for the verdict
supports the judgnent, we need not consider the errors assigned by

Transit with respect to the other two defenses.

A. The Verdict and Scope of Qur Review.

The jury interrogatory did not distinguish anong the three

def enses, providing sinply:

Is Transit barred from recovering additional premuns from

Di ckson [Welding] even though the insurance policies in

question provided for an adjustnent of prem uns by audit?

YES_T
NO___

When two or nore clains are submtted to a jury in a single
interrogatory, anewtrial may be required if one of the clains was
subm tted erroneously, because " "there is no way to know that the

invalid claim... was not the sole basis for the verdict.' Br aun
v. Flynt, 731 F.2d 1205, 1206 (5th Cr.1984) (quoting United N.Y.
& N.J. Sandy Hook Pilot Ass'n v. Halecki, 358 U S 613, 619, 79
S.C. 517, 520, 3 L.Ed.2d 541 (1959); see also Smth v. Southern
Ai rways, 556 F.2d 1347 (5th Cir.1977) (general verdict cannot stand
if one of three alternative theories of recovery is not supported
by evidence); Ratner v. Sioux Natural Gas Corp., 770 F.2d 512, 518
(5th G r.1985) (general verdict possibly resting upon a theory that

| acks adequate support in the record nust be set aside). Because



the trial court did not ask the jury to answer a special
interrogatory on each theory of defense, we cannot determ ne on
whi ch defense Dickson Wl ding succeeded. Accordi ngly, we nust
verify that the jury was properly charged as to the
apparent -authority and estoppel defenses, because either one m ght

have been the sole basis for the verdict.

B. Preservation of Error and the Standard of Revi ew.

The next questions are whether Transit preservedits right to
appeal the jury charge issue by tinely objection and, if so, under
what standard of review we exam ne the alleged error. "No party
may assign as error ... the failure to give an instruction unless
that party objects thereto before the jury retires to consider its
verdict, stating distinctly the matter objected to and the grounds
of the objection.” Fed.R CGv.P. 51. Because the purpose of this
rule is to enable the trial court to correct any error it nmay have
made before the jury begins its deliberations, the objection and
grounds generally nust be stated after the charge and before the
jury retires. Lang v. Texas & Pac. Ry., 624 F.2d 1275, 1279 (5th
Cir.1980). In this case, Transit did not object to the charge

about reasonable reliance after the jury was charged.

This failure to object may be disregarded, however, if
Transit's position has been previously nmade clear to the court and
it is plain that a further objection would have been unavailing.

See Lang, 624 F.2d at 1279. W believe the exception applies in



this case. During the charge conference Transit objected to the
estoppel and apparent-authority charges on the basis that D ckson
Wl di ng shoul d be bound not only by the reasonable reliance of its
presi dent, Marcus D ckson, but also by the reasonable reliance of

Di ckson Wl di ng' s agent, Paul Maddox of A & A

(bj ections at the charge conference do not autonmatically
relieve counsel of the duty to object at the close of instructions
before the jury retires. See Little v. Geen, 428 F. 2d 1061, 1070
(5th Cir.), cert. denied, 400 U S 964, 91 S.C. 366, 27 L.Ed.2d
384 (1970). Allow ng objections again after counsel has heard the
entire charges is an admrable practice and gives the judge the
opportunity to nodify his charge in the I|ight of objections
informally stated at the charge conference. | d. In this case
however, the judge articulated his desire to expedite the taking of
obj ections at the charge conference and intimted that this was the
only opportunity counsel would have to object to the proposed

charges.* Under the circunstances, we believe that Transit's

“The judge opened the charge conference instructing counsel,

"[l]n the interest of expediting this, | want to take
one by one comments and objections or recomended

i nprovenents to the Court's intended instructions to
the jury ... then | will rule on your special requested
charges. "

When Crist's attorney asked for rebuttal after hearing other
counsel's objections, the Court advised,

Once you pass, you pass. You have had adequate
opportunity to tell ne what objections you had to the
charge. W don't just keep having a round-robin. |If |
give you nore tinme, then | will have to give everybody
else nore tine. That's the whol e purpose of taking
your objections up front and your comments and your



position was previously nmade clear to the court, and it was plain
that a further objection would have been unavailing. Accordingly,

the assigned error is preserved for review

In evaluating a jury charge we view the instruction as a
whol e in the context of the entire case. The judge nust instruct
the jurors fully and correctly on the | aw applicable to the case,
i ncl udi ng defensive theories raised by the evidence. Powel | .
Rockwel | Int'l Corp., 788 F.2d 279, 284 (5th Cr.1986); see also
Pierce v. Ransey Wnch Co., 753 F.2d 416, 424-25 (5th Cr.1985).

C. The Charge on Reasonabl e Reli ance.

The court instructed the jury that for D ckson Wlding to
prevail on its estoppel defense, D ckson Wl ding nust establish
that it was acting in good faith and justifiably relied on sone
representation by Transit or Transit's agent, Mro. For the

apparent authority defense, the court charged,

if you find that Dixon [sic ] Wlding was justified in
assum ng that Mro had the authority to act for Transit, then
you may find that Transit is bound by the acts of Mro.

You are further instructed, however, that Di ckson nmay rely on
the acts of Mro only if you find fromthe evidence that it

was reasonable for Dickson to do so. If you find that
Di ckson's reliance on sonething that Mro said or did was not
reasonable, then Transit cannot be bound by Mro. | f

Di ckson's reliance on sonething that Mro did or said wasn't
reasonabl e, then Transit can't be bound by sonething that Mro
di d.

request ed charges.



The charges do not nention Mddox, and he was the |iaison
between Transit's agent (Mro) and D ckson Wl ding' s president,
Mar cus Di ckson. Maddox, an insurance agent working for D ckson
Wl ding's broker, A & A was the only party with whom M. Di ckson
had any contact, and M. Dickson testified that he relied on
Maddox. Mro never discussed the policies wwth M. D ckson but

only with Maddox.

Transit argues that in view of the facts that Mddox was
Di ckson Wl ding's agent and that Mro's contact was w th Maddox,
the court shoul d have charged the jury on A & A's status as D ckson
Wl ding's agent: this way the jury would consider not only the
reasonable reliance of Dickson Wlding, the nore synpathetic
i nsurance customer, but also the reasonableness of the nore
sophi sticated Maddox, the insurance professional, whom the jury
woul d hold to a higher standard. W agree. As principal, D ckson
Welding is charged with constructive know edge of facts pertinent
to transactions by its agent which the agent knew or could have
ascertai ned by reasonable diligence. See Mayer v. Ford, 12 So.2d
618 (La. Ct. App. 1943); Bank of La. v. Argonaut Ins. Co., 248 So.2d
349, 352 (C. App.La.1971) (citing Culver v. Culver, 188 La. 716,
178 So. 252 (1937)). The charge given did not nmake it clear that
Maddox was Di ckson Wel ding's agent, such that his know edge woul d
be inputed to Dickson Welding. The charges as a whole m sled the
jury because they focused solely on M. Dickson's reliance and did
not permt the jury to take into account Mddox's know edge.

Because reasonabl e or justifiable reliance was an essential el enent



of both defenses and because Maddox's awareness of problens wth
the policy rate was not a consideration under the charges given,

the error was not harnl ess.

We reverse the judgnent insofar as it relates to the jury

verdict and remand for a newtrial.?®

| V. THE MOTI ON FOR NEW TRI AL
The i ssue of reformation, which was rul ed on by the judge, has
not been appeal ed. The assigned errors in the ruling on the notion
for newtrial relate only to jury issues and not to the reformation
i ssue. Ordering a new trial on the jury charge error noots

Transit's challenges to the denial of its notion for new trial.

V. ENFORCEMENT OF THE CONTRACT

Finally, Transit urges that the judge's ruling on reformation
of the contract shoul d have been dispositive of the entire case as
a matter of law. At the close of all the evidence in Transit's
case against Dickson Wlding, the court refused to reform the
i nsurance contracts to flat-rate policies; the other three
def enses rai sed by Di ckson Wl ding were thereafter submtted to the
jury. According to Transit, however, there was nothing left for
the jury to decide once reformati on was denied: the district court

shoul d have enforced the contract as a matter of | aw

STransit asks us to remand the entire case for a new trial,
but the reformation i ssue was not appealed, so it need not be
retri ed.



But when did Transit ask the district court to so enforce the
contract? As to this issue on appeal, Transit is vague about what
error of the trial court it wshes us to review Wth the
exception of the notions discussed above, Transit did not nove to
take defenses away from the jury upon the court's ruling on
reformation. W found no error with the trial judge's rulings on
those notions concerning the estoppel and apparent-authority

def enses.

As to the defense of in pari delicto, Transit is essentially
asking this Court to strike the defense for the first time on
appeal . Transit did not nove to strike this defense in the
district court or nove for a directed verdict on the defense.
Neither did Transit object to the judge's proposed jury charge on
in pari delicto, object to the jury charge as given, or nove for a

new trial on the issue.®

"We w Il consider an issue raised for the first tinme on appeal

5Counsel's "submt[ting] that pari delicto is not an issue
vis-a-vis ne" during prelimnary discussions at the charge
conference does not preserve the error for review as would an
objection, particularly in view of counsel's silence when the
court thereafter proposed a revised instruction on the defense.
The judge m ght have assuned that the instruction as revised was
no | onger objectionable. Simlarly, the trial judge's
hypot heti cal statenment during the charge conference that he
"couldn't direct a verdict on that issue" does not create such a
nmotion for directed verdict by Transit, because no such notion
was ever offered.

Al t hough counsel was apparently surprised by
application of the in pari delicto defense to Transit at the
charge conference, anple opportunity to object to the
defense at the trial |evel existed.



only if the issue is purely a legal issue and if consideration is
necessary to avoid a mscarriage of justice." Citizens Nat'l Bank
v. Taylor (Inre Goff), 812 F.2d 931, 933 (5th G r.1987). In view
of our remand for retrial, the issue can be addressed by the tri al

court, so our consideration of the issue is not necessary to avoid
a mscarriage of justice. W note, however, that the ruling on
reformation sinply determned that the contract would not be
rewitten. It did not preclude the possibility of another |ega

def ense applying to the claimunder the policy as witten.

VI. A& A s MOTION TO DI SM SS
A & A noves to dism ss the appeal against it urging that no
appeal has been taken from the judgnent in its favor. Di ckson
Wlding filed a third-party conplaint against A & A seeking
recovery for any anmount Di ckson Wel di ng m ght be adjudged |iable to
pay Transit as additional premuns. As to this claim the judgnent
provided sinply that "all third-party conplaints and counter-cl ains

are hereby DI SM SSED. "

Only Crist (for Transit) filed a notice of appeal, and this
appeal was "fromthe final judgnent entered in favor of defendant,

Di ckson Welding, Inc. The next question we face is whether
Dickson Welding's failure to file a notice of appeal of the
dism ssal of its third-party clai mprecludes further review of that

di sm ssal

A & A argues that the judgnent dismssing the third-party



claimagainst it is final, because D ckson Wlding did not file a
protective appeal within the tinme limts of Federal Rule of
Appel | ate Procedure, Rule 4(a)(3).” Dickson Wlding asserts that
a Rule 4(a)(3) notice of a cross-appeal or other separate appeal is
only a rule of practice which can be suspended and is not
jurisdictional, citing United States v. Tabor Court Realty Corp.

943 F. 2d 335, 342-43 (3rd Cr.1991), cert. denied, — U S. —
112 S.C&. 1167, — L.Ed.2d —— (1992). This Court, too, has
noted that appellate courts have the discretionary power to retain
all parties on remand in order to do justice. See Ant hony v.

Petrol eum Hel i copters, Inc., 693 F.2d 495, 497 (5th G r.1982).

The continued viability of the principle recognized in Ant hony
is questionable, however, in view of Torres v. Qakland Scavenger
Co., 487 U.S. 312, 108 S.Ct. 2405, 101 L.Ed.2d 285 (1988). See
Stockstill v. Petty Ray Geophysical, 888 F.2d 1493, 1496 (5th
Cir.1989) (dicta). The Stockstill panel observed that it is
doubtful in view of Torres that we have jurisdiction to reviewthe
district court's dismssal of athird-party defendant, if no notice
of appeal was filed as to the dism ssal of that third-party claim

Stockstill, 888 F.2d at 1497 (dicta).

'Rul e 4 provides,

If atinely notice of appeal is filed by a party, any
other party may file a notice of appeal within 14 days
after the date on which the first notice of appeal was
filed, or wwthin the tine otherw se prescribed by this
Rul e 4(a), whichever period |ast expires.

Fed. R App. P. 4(a)(3).



Li ke the Stockstill panel, we need not decide whether Torres
changed the law articulated in Anthony that we may retain parties
necessary to insure an equitable resolution at trial. Even under
Ant hony, the rule was that parties had to file a protective notice
of appeal, unless the appealed decision could be read as not
adverse to the party who failed to appeal. Stockstill, 888 F. 2d at
1497; Anthony, 693 F.2d at 498.°8

The di sm ssal of Dickson Welding's third-party clai magai nst
A & A was adverse to Dickson Wl ding. Although D ckson Wl ding
initially had no reason to appeal because it received a favorable
judgnent as to Transit's clains, Transit's appeal raised the
possibility of reversal. D ckson Wl ding was thereby put on notice
that it m ght be subject to adverse consequences fromthe di sm ssal
of A& A See Anthony, 693 F.2d at 498; Stockstill, 888 F.2d at
1497. Di ckson Wl ding does not fall wthin the exceptional
situation in which the appellate courts have exercised their
di scretionary powers to retain parties. Di ckson Wl ding shoul d

have filed a protective notice of appeal, and A & A's notion is

8Ant hony recogni zed two ot her instances, neither of which
applies to this case, in which a party may be retai ned on remand
for equitable reasons:

when the reversal "w pes out all basis for recovery
agai nst the nonappealing, as well as against the
appeal i ng defendant[;]' Daniels v. Glbreath, 668 F.2d
477 (10th G r.1982); Kicklighter v. Nails by Jannee,
Inc., 616 F.2d 734, 742-45 (5th Cr.1980); [and] when
the failure to reverse with respect to the nonappealing
party will frustrate the execution of the judgnent in
favor of the successful appellant.

Ant hony, 693 F.2d at 497-98.



gr ant ed.

The judgnent of the district court is REVERSED. A & As
motion to dismss i s GRANTED. The case is REMANDED for further

proceedi ngs consistent with this opinion.



